This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


aBB 


BAKVARD  LAW  SCHOOL 
LIBRARY 


Digitized  by  VjOOQ  IC 


Digitized  by  VjOOQ  IC 


Digitized  by  VjOOQ  IC 


New  Jersey  Equity  Reports. 


VOLUME  LIII. 


DICKINSON  8, 


Digitized  by  VjOOQ  IC 


Digitized  by  VjOOQ  IC 


.  I  V 


REPORTS 


CASES  DECIDED  IN 


THE  COURT  OF  CHANCERY. 


THE  PREROGATIVE  COURT, 


▲KD,  ON  APPEAL,  IN 


The  Court  of  Errors  and  Appeals, 


OF  THE 


STATE  OF  NEW  JERSEY. 


^.    N/IEREOITH  DICKINSON.  Reporter. 


VOL.  VIII. 


TRENTOX,  N.  J. : 
The  J.  L.  Murphy  Pub.  Co. 


1896. 


Digitized  by  VjOOQ  IC 


CJivt 


•f^^'^'V^- 


Digitized  by  VjOOQ  IC 


CHANCELLOR  AND  ORDINABY. 
ALEXANDER  T.  McGIUL 

VICE-ORDINABY. 
(Vacancy.) 


VICE-CHANCELLOBa 
HENRY  C.  PITNEY, 
ROBERT  8.  GREEN, 
JOHN  R.  EMERY,'* 
ALFRED  REED.t 


CLERK  IN  CHANCERY. 
ALLAN  L.  MoDERMOTT. 


*  Appointed  January  30th,  1895,  in  place  of  Abraham  V.  Van  Fleet,  who 
died  December  25th,  1894. 
t  Appointed  Jane  18th,  1895. 

V 


Digitized  by  VjOOQ  IC 


JUDGES  OF  THE  COURT  OF  ERRORS  AND  APPEALS. 


EX-OFFICIIS  JUDQEa 

ALEXANDER  T.  McGILL,  CHANCELiiOB. 
MERCER  BEASLEY,  Chiep-Justicb. 
DAVID  A.  DEPUE, 
BENNET  VAN  SYCKEL, 
JONATHAN  DIXON, 
WILLIAM  J.  MAGIE, 
CHARLES  G.  GARRISON,* 
JOB  H.  LIPPINCOTT, 
WILLIAM  S.  GUMMERE,t 
GEORGE  C.  LUDL0W4 


Associate  Justices 

of  the 
Supreme  Court 


JUDGES  SPECIALLY  APPOINTED. 

HENDRICK  H.  BROWN, 
GOTTFRIED  KRUEGER, 
JOHN  W.  BOGERT, 
CLIFFORD  STANLEY  SIMS, 
GEORGE  T.  SMITH,§ 
ALBERT  R.  TALMAN.§ 


CLEBK. 
HENRY  C.  KELSEY. 


*  Reappointed  February  Ist,  1895. 

t  Appointed  February  19th,  1895,  in  place  of  Leon  Abbett,  who  died  De- 
cember 4th,  1894. 
t  Appointed  Jnne  13th,  1895,  in  place  of  Alfred  Reed,  resigned. 
{  Appointed  June  13th,  1895. 

vi 


Digitized  by  VjOOQ  IC 


NEW  JERSEY  REPORTS. 


WITH  THBIR  ABBREVIATIONS. 


LAW  REPORTS. 

CX)XE,  1790-1795,    .        .        . 
PENNINGTON  (Pen.),  1806-1813, 
SOUTHARD  (South.),  1816-1820,   . 
HALSTED  (Hal.),  1821-1831,     . 
GREEN  (Gb.),  1831-1836, 
HARRISON  (Habr.),  1837-1842,  . 
SPENCER  (Spen.),  1842-1846, 
ZA.BRISKIE  (Zab.),  1847-1856,    . 
DUTCHER  (Dutch.),  1855-1862,     . 
VROOM  (Vb.),  1862-  .        . 


1  vol 

2 

ti 

2 

« 

7 

C( 

3 

i( 

4 

(( 

1 

it 

4 

u 

5 

u 

28 

(( 

EQUITY  REPORTa 

SAXTON  (Sax.),  1830-1832,    . 
GREEN  (Gb.  Ch.),  1838-1845,      . 
HALSTED  (Hal.  Ch.),  1845-1852, 
STOCKTON  (Stock.),  1852-1858, 
BEASLEY  (Beas.),  1858-1861, 
McCARTER  (McCart.),  1861-1862,     . 
C.  E.  GREEN  (C.  E.  Gb.),  1863-1877, 
STEWART  (Stew.  Eq.),  1877-1890,     . 
DICKINSON  (Dick.  Ch.  Rep.),  1890- 

vii 


1 

vo 

3 

4 

3 

2 

2 

12 

18 

8 

Digitized  by  VjOOQ  IC 


Digitized  by  VjOOQ  IC 


CASES  REPORTED. 


Adams  v.  Carey 834 

Adams,  Pemberton  Bnildiog  and 

Loan  A880ciati(ni  v 258 

Albert  v.  Clarendon  Land  Invest- 
ment and  Agencj  Co. 623 

Alexander,  In  re 96 

Allen  V.  Fury 35 

Alyea,  Borough  of  Rutherford  v.,  580 
American   Tobacco   Co.,   Stock- 
ton V 400 

Ashhurrt  v.  Potter. 608 

Ashton  V.Wilkinson 227 

Aspinwall  v.  Aspinwall 684 

Atlantic  City,  Brady  v 440 

Atlantic  Highlands  &c  Railway 
Co.,  Stockton  V. 418 

B. 

Babcock  V.  Standish. 376 

Bailey  v.  Schnitzius 235 

Baird,  Magowan  v 656 

Baker,  Physick  v 673 

Baker,  Steelman  v 672 

Barber  v.  West  Jersey  Title  and 

Guaranty  Co 158 

Barkalow  v.  Totten 573 

Barr  v.  Essex  Trades  Council 101 

Belloff,  Lang  V 298 

Belmar  v.  Kennedy. 466 

Berry,  Potter  v... 153 

Bew,  Hemsley  v 241 

Board  of  Health  v.  East  Orange,  498 

Bogardus  V.  Gordon. 40 

Bolles    V.   Crescent    Drug   and 

Chemical  Co 614 

Borland,  Merchants'  and  Miners' 

Transportation  Ca  v 282 

Borough  of  Rutherford  v.  Alyea,  580 
Boyden  T.  Bragaw 26 


Bradbury    v.    Mutual    Reserve 

Fund  Life  Association 306,  643 

Brady  v.  Atlantic  City 440 

Bragaw,  Boyden  v. 26 

Broadway  Bank,  Perrine  V 221 

Brindley  v.  Lawton 259 

Burr  V.  Burr. 627 

Buzby  V.  Roberts 566 

O. 

Camden    Horse    Railroad    Co., 

West  Jersey  Traction  Co.  V 168 

Carey,  Adams  v 334 

Chambers,  National  Fire  Insur- 
ance Co.  V 468 

Clarendon  Land  Investment  and 

Agency  Co.,  Albert  v 623 

Congdon,  Rowan  v 385 

Cook  V.  East  Trenton  Pottery 

Co 29 

Cooper,  Wooster  V 682 

Crescent  Drug  and  Chemical  Co., 

Bolles  V. 614 

Cumberland  Land  and  Improve- 
ment Co.,  New  Jersey  Building, 
Loan  and  Investment  Co.  v 644 

D. 

Daly  V.  Ely 270 

Dawson,  Schaeferv 238 

De  Forest,  Monroe  v 264 

Dodd  V.  Lindsley. 69,  652 

Dodson  V.  Sevars 347,  633 

Donnell,  Richman  v......... 29 


East  Orange,  Board  of  Health  v.,  498 
East  Orange,  Newark  Passenger 
Railway  Co.  V 248 


IX 


Digitized  by  VjOOQ  IC 


CASES  REPORTIID. 


[53  Eq. 


East  Trenton  Pottery  Co^  Cook  v^    29 

Edmonds,  Swain  y 142 

Ely,  Daly  v 270 

Essex  Trades  Council,  Barr  t....  101 
Everett    v.    First    Presbyterian 

Church ^ 600 

Exton,  Hutchinson  y 68S 

P. 

Fairchild  v.  Faiichild.^ 678 

Feder  v.  Van  Winkle 870 

First  Presbyterian  Chnrch,£yer- 

ett  V 600 

Firth  V.  Bowe. 620 

Forrest,  Price  y 693 

Fox,  Starkey  v 239 

Freedman  y.  Sandknop.. 243 

Frenche  v.  Kitchen....^ 37 

Fury,  Allen  v 85 

a. 

G^nert  y.  Wuestner. 302 

Glorieux  y.  Schwartz 231 

Goodwin,     Millyille     Traction 

Co.  y 448 

Gordon,  Bogardus  y 40 

Gould  y.  Moulahan 341 

Grace  Church,  Mutual   Benefit 

Life  Insurance  Co.  y....... 413 

Guarantee  Trust  and  Safe  Deposit 

Co.,  Jenkins  y 194 

H. 

Hall,  Otterson  y 695 

Hamilton    Rubber   Co.,  White- 
head v.. 454 

Hance,  Wain  y 660 

Heald,  Henningery 694 

Hemsley  v.  Bew „  241 

Henninger  y.  Heald 694 

Higbie  v.  Morris 173 

Hillman,  Kastell  y 49 

Houpt,  Turaer  y 526 

Hubbell,  Pettingill  y 584 

Hughes  V.  Lambertville  Electric 

Light  Co 435 

Hutchinson  y.  £xton.» 688 


L 
Isham  y.  Theraascm... 10 

J. 

Jackson  y.  Newark. 322 

Jenkins  y.  Guarantee  Trust  and 
Sftfe  Deposit  Co... « 194 

K. 

Kastell  y.  Hillman... 49 

Kennedy,  Belmar  y... 466 

Kenny  y.  Lembeck 20 

Kirkpatrick  y.  Post. 691,  641 

Kitchen,  Frenche  y 37 

L. 

Lambertyille  Electric  Light  Ca, 

Hughes  y 435 

Landis  y.  Sea  Isle  City  Hotel  Co..  654 

Langy.  BelloE 298 

Larsen  y.  Peterson 88 

Laubsch,  West  New  York  SUk 

Mill  Co.  y 65 

Lawton,  Brindley  y 259 

Lembeck,  Kenny  y... 20 

Leslie  y.  Leslie. 275 

Lindsley,  Dodd  y 69,  652 

Lisiewski,  Schmid  y 670 

Ludlow  y.  Strong. 326 

M. 

Magowan  y.  Baird 656 

Manley  y.  Mickle 155 

Martin,  Princeton  Sayings 

Bank  y 463 

McFarland  y.  Stanton  Manufac- 
turing Co 649 

McGrath  y.  Vanaman 459 

McKay,  Price  v 588 

McKeon,  Murphy  y 406 

Meding,  Roev 350 

Merchants*  and   Miners*  Trans- 
portation Co.  y.  Borland 282 

Mickle,  Manley  y 155 

Miller  y.  Teeter. 262 


Digitized  by  VjOOQ  IC 


8  Dick.  Ch.]         GASES  REPORTED. 


XI 


Millville  Traction  Co.  v.  Good- 
win   448 

Monroe  v.  De  Forest. 264 

Montgomery  y.  Phillips 203 

Monlahan,  Cronld  y. 341 

Moon,  Worthington  y 46 

Moore  y.  Bobbins. 137 

Morris,  Higbie  y 178 

Mnrphy  y.  McEeon 406 

Mutual  Benefit  Life  Insurance 

Co.  y.  Grace  Church 413 

Mutual  Eeserye  Fund  Life  Asso- 
ciation, Bradbury  y 806,    643 

N. 

National  Docks  Bailwaj  Co., 
Pennsylvania  Railroad  Co.  y...  178 

National  Fire  Insurance  Co.  y. 
Chambers 468 

Newark,  Jackson  y 322 

Newark  Passenger  Bailwaj  Co. 
y.  East  Orange. 248 

New  Jeney  Building,  Loan  and 
Inyestment  Co.  y.  Cumberland 
Land  and  Improvement  Co 644 

NuUey  Water  Co.,  Township  of 
Franklin  v. 601 

O. 

O'Connor  v.  TyrreU... 16 

Otterson  y.  Hall 696 

P. 

Pemberton  Building  and  Loan 

Association  v.  Adams 258 

Pennsylvania  Bailroad  Co.  v. 
National  Docks  Railway  Co...  178 

Perrine  v.  Broadway  Bank. 221 

Peterson,  Larsen  v 88 

Pettingill  v.  Hubbell 684 

Phillips,  Montgomery  v 203 

Physickv.  Baker.. 673 

Potter,  Ashhurst  y 608 

Potter  v.  Berry. 163 

Poet,  Kirkpatrick  y 591,  641 


Price  y.  Forrest 693 

Price  y.  McKay... 588 

Princeton  Savings  Bank  y.  Mar- 
tin.   463 

-  R. 

Richman  y.  DonnelL. 32 

Roarty  v.  Smith 258 

Robbins,  Moore  y 137 

Roberts,  Buzby  y 566 

Roe  v.  Meding 1 350 

Ross'  Case 344 

Rowan  v.  Congdon 385 

Rowe,  Firth  v 520 

Rural  Homestead  Co.,  Wildes  v.,  425 

S. 

Sandknop,  Freedman  y 243 

Schaefer  v.  Dawson 238 

Schmid  v.  LisiewskL 670 

Schnitzius,  Bailey  v....... 235 

Schwartz,  Glorieux  y 231 

Sea  Isle  City  Hotel  Co.,  Landis  v.,  654 

Sell  y.  SteUer. 397 

Sevars,  Dodson  v 347,  633 

Smith,  Roarty  y 253 

Standish,  Babcock  v 376 

Stanton  Manufacturing  Co.,  Mc- 

Farland  v 649 

Starkey  v.  Fox 239 

Steelman  v.  Baker 672 

SteUer,  Sell  v 397 

Stockton  v.  American  Tobacco 

Co 400 

Stockton  V.  Atlantic  Highlands 

Ac.  Railway  Co 418 

Strong,  Ludlow  v 326 

Swain  v.  Edmunds 142 

T. 

Teeter,  MDler  v 262 

Therasson,  Isham  v 10 

Totten,  Barkalow  V 573 

Township  of  Franklin  v.  Nutiey 
Water  Co 601 


Digitized  by  VjOOQ  IC 


zu 


CASES  REPORTED. 


[53  Eq. 


Trenton  Passenger  Railway  Co. 

V.Wilson .J577 

Turner  y.  Houpt 526 

fjnan  y.  Warren. 813 

Tyrrell,  aConnor  y.., 15 

V. 

Vanaman,  McGrath  y. 459 

Van  Gieson  y.  White «...      1 

Van  Winkle,  Feder  y 370 

Vreeland  y.  Vreeland. 387 

W. 

Wain  V.  Hanoe» 660 

Warren,  Tynan  y. 313 


West  Jersey  Title  and  Guaranty 

Co.,  Barbery 158 

West  Jersey  Traction  Co.  v.  Cam- 
den Horse  Railroad  Co 163 

West  New  York  Silk  MiU  Co.  v. 

Laubsch... 65 

White,  Van  Gieson  v 1 

Whitehead  y.  Hamilton  Rubber 

Co 454 

Wildes  V.  Rural  Homestead  Co.,  425 

Wilkinson,  Ashton  v 227 

WUson,  Trenton  Passenger  Rail- 
way Co.  V 577 

Wooster  v.  Cooper 682 

Worthington  v.  Moon 46 

Wuestner,  Gennert  v 302 


Digitized  by  VjOOQ  IC 


CASES  CITED. 


Acken  v.  CM)oni. 18  Stew.  Eq.  377 4 

Acken  v.  Osborn 1  Dick.  Ch.  Eep.  607 4 

Ackroyd  v.  Smithson. 1  Bro.  Ch.  C.  603 140,  198 

Adame  V.  Adams. L.  B.  Eq.  Caa.  246  (1872) 672 

Allen  y.  Monmouth  Freeholden. 2Beas.68. 167 

Almy  V.  Jones. 17  R  L  266 409 

Ambrose  v.  Kerrison.. 10  C.  B.  776 343 

American  Union  Telegraph  Co.  v.  Town 

of  Harrison 4  Stew.  Eq.  627 607 

Anderson,  In  re 2  C.  E.  Gr.  536. 68 

Andrews  V.  Oerke. Carth.  25 484 

Anglo-African  Steamship  Co.,  In  re 32  Ch.  Div.  348,  361 596 

Anstice  v.  Brown 6  Paige  448 198 

Antoni  v.  Belknap. 102  Mass.  193 525 

Apgar  V.  Trustees 6  Vr.  308. 311 

Arnold  v.HagermluL 18  Stew.  Eq.  186 289 

Ashbome  V.  Tenant. 14  Ves.  136 226 

Ashbome  v.  Tenant 2  Ves.  &  B.  348 226 

Ashmore  y.  Evans. 3  Stock.  161 315 

Aspdin  y.  Austin 5  Ad.  &  E.  (N.  S.)  670 622 

Aspinwall  y.  Aspinwall 4  Dick.  Ch.  Rep.  302.« 685 

Aspinwall  Manufacturing  Co.  y.GilL....  32  Fed.  Rep.  697 651 

Astley  y.  Earl  Tankervllle 1  Cox  82 175 

Atlantic  aty  Waterworks  Co.  y.  Read...  21  Vr.  665 673 

Atlantic  Trust  Co.  y.  Consolidated  Elec- 
tric Storage  Co 4  Dick.  Ch.  Rep.  402. i..     31 

Atlas  Bank  y.  Nahant  Bank.. 3  Mete  582,  583 48 

Attwood  y.  Small Younge  407 538 

Attwood  y.  Small 6  CI.  &  Fin.  232 538 

Austin  y.  Monroe. 47  N.  Y.  360 270 

Ayresy.  Revere. 1  Dutch.  474 245,  247 

B. 

Babbitt  y.  Condon 3  Dutch.  162 245,  247 

Badger  Lumber  Co.  y.  Marion  Water 
Supply,  Electric  Light  and  Power 

Co. 48  Kan.  182 438 

Bailey  y.  Oviatt 46  Vt  627 309,  311 

Bailey  v.  Schnitzius. 18  Stew.  Eq.  178. 236 

xiii 


Digitized  by  VjOOQ  IC 


xiv  CASES  CITED.  [63  Eq. 


Baker  v.  Briggs 8  Pick.  122. 267 

Baldwin  v.  Campfield 4  Halflt.Ch.  391..... 816 

Baldwin  v.  Merrill 8  Humph.  132, 139 461 

Ball  V.  Wyeth 8  Allen  275 466 

Bank    t.    Delaware,    Lackawanna    and 

Western  Railroad  Co 3  Dutch.  206. 496 

Bankr.  Jones. 5  Dick.  Ch.  Rep.  244,  486 857 

Bank  v.  Sprague 6  C.  E.  Gr.  530. 357,  867 

Bank  v.  Veghte 15  Stew.  Eq.  39 84 

Bank  of  Augusta  r.  Earl 13  Pet.  519 496 

Banks  v.  Goodfellow L.  R.  5  Q.  B.  549,  567 64 

Banks  v.  Self. 5  Taunt.  233 484 

Bantav.  Moor« 2  McCart  97 202 

Baptist  Church  v.  WetherilL 3  Paige  296 505 

Barker  V.  Barker.  2  Sim.  250 692 

Barr  v.  King 96  Pa.  St.  485 480 

Barry  v.  Equitable  Life  Assurance  Soci- 
ety   59  K  Y.  587,  593 291 

Bartlett  v.  King.„ 12  Mass.  536,  545 43, 45 

Baxter  y.  Lansing. 7  Paige  350 48 

Beach  V.  Miller 130X11.  162. 218 

BeaU  V.  New  Mexico 16  Wall  535 70 

Beatty  v.  Parker 141  Mass.  523 438 

Bellamy  V.  Saborie 1  DeG.  &  J.  566 554 

Benson  v.  Paull 6  EL  &  B.  273 310 

Bertie  v.  Lord  Chesterfield 9  Mod.  31 343 

Bickham  v.  Cruthwell ^ 3  Myl.  &  C  763 175 

Bickley  v.  Schlag. 1  Dick.  Ch.  Rep.  533. 575 

Billingsley  v.  Tongue 9  Md.  575 409 

Bixby  V.  Dunlap 56  N,  H.  456 116 

Black  V.  Delaware  &c  Co. 9  C.  E,  Gr.  455 448 

Bhick  V.  Joint  Companies^ 9  C.  E.  Gr.  455 511 

Blackwellr.  Rankin ».  SHalst  Ch.  152 638 

Blake  (Re  McEwan),  Ex  parte 11  L.  R  Ch.  Diy.  572. 620 

Blanckev.  Rogers 11  C.  E.  Gr.  563 372,  438 

Blennerhassett  r.  Sherman. 105  U.  S.  100 220 

Blindell  v.  Hogan 54  Fed.  Rep.  40. 134 

Blindell  v.  Hogan 56  Fed.  Rep.  696 134 

Bohannon  v.  Howard  Co 39  Mo.  375 311 

Bonaparte  y.  Camden  and  Amboy  Rail- 
road Co Baldw.  205,  232. 190 

Bonham  y.  Bonham. 11  Stew.  Eq.  419 9,  230 

Boorman  y.  Nash. 9  Bam.  &  C.  145 616 

Bourdillony.  Dalton Peake238.. 618 

Bowen  y.  Hall 6  Q.  B.  Diy.  333 117 

Bowen  y.  Lease 5  Hill  221 42 

Bowen  y.  Pope 125111.  28 486 

Bowkw  y.  Wright 36  Vr.  18a ^ 172 


Digitized  by  VjOOQ  IC 


8DICK.  Ch.]  cases  cited.  xv 


Bownev.  Joy.^ 9  Johns.  221 682 

Boyee  v.  Camtt L.  B.  26  Ch.  Div.  631  (1884)...  281 

Brace  V.  Evans. 3  By.  &  Corp.  L.  J.  561 121, 

130,  131 

Brace  V.  Evans. 85  Pittsb.  L.  J.  399 121, 130,  131 

Bracher  V.  Smith 8  N.  J.  L.  J.  16 855,  358 

Bradley  v.  Pieraon.. ^..  148  Pa.  St  502 115 

Bradfihaw  V.  Beard. 12  C.  B.  (N.  S.)  844 343 

Bradway  v.  Holmes. 5  Dick.  Ch.  Bep.  311. 71 

Brady  v.aty  of  Bayonne. 80  AU.  Bep.  968. 325 

Brakeley  v.  Sharp... 1  Stock.  9 92,96 

Brakeley  v.  Sharp... 2  Stock.  207 ^ 92,  96 

Brearley  v.  Brearley. 1  Stock.  21 140 

Brewer  v.  Wilson 2  C.  E.  Gr.  180. 389 

Brick  V.  Freehold  National  Bank 8  Vr,  307 267 

Brittlebank  v.  Goodwin..... L.  R  5  Eq.  Cas.  545  (1868) 85 

Britton  V.  Commonwealth. 1  Cush.  302 43 

Brouser  v.  New  England   Hre  Insor- 

ance  Co 21  Wis.  512. 480 

Brown  V.  Brown... 6  Stew.  Eq.  657 390 

Brown  V.  East  Orange 20  Vr.  104. 605 

Brown  V.  Hendrickson 10  Vr.  239... 67 

Brown  V.  Mutual  Insurance  Co. 5  Stew.  Eq.  814 38 

Brovming  v.  Camden  and  Woodbuiy  Bail- 
road  Co 3  Gr.  Ch.  47 606 

Bruce  v.  Bruce. 6  Brown  P.  C.  550. 202 

Buck  V.  Collins. 51  Ga.  391 160 

Buckingham  v.  Coming. 2  Stew.  Eq.  288.....« 406 

Buddv.  Lucky. 4  Dutch.  484. 245 

BuUard  v.  Briggs. 7  Pick.  533 99 

Burke  V.  Hubbard... tf9Ala.379 460 

Burrell  v.  Church 44  Barb.  282. 511 

Burrowes  v.  Gore. 6  H.  L.  Cas.  907 73, 85 

Burton  v.  Tuite 78  Mich.  363 160 

Butler  V.  Carter L.  Pw  5  Eq.  Cas.  276 85 

Button  Company  v.  Speilmann. 5  Dick.  Ch.  Bep.  120, 796.. .854,  360 

O. 

Cahoon  v.  Moigan.- 88  Vt  236. 483 

Cannon  v.  Byan. 20  Vr.  314. 305 

Capner  v.  Flemington  Mining  Co. 2  Gr.  Ch.  468 457 

Carewv.  Butherford. 106  Mass.  1 115,  116 

Caipenter  v.  Gray 10  Stew.  Eq.  389. 36 

Carrick  v.  Carrick 8  C.  R  Gr.  364 71 

Carron  Iron  Co.  v.  Maclaren. 5  H.  L.  Cas.  416 495 

Carter  v.  Denman 3  Zab.  260. 99 

Casey  v.  Cincinnati  Typographical  Union, 

Naa ;....  45  Fed.  Bep.  lOL 128 


Digitized  by  VjOOQ  IC 


xvi  CASES  CITED.  [53  Eq. 


Cwkie  V.  Webster 2WalL  Jr.  131 481 

Owler  V.  Thompeon. 3Gr.  Ch.  69.. 389 

Central  Bank  v.  Hume... 128  U.  a  195 283,  294 

Chappie  V.Cooper. 13Mee8.dW.  252. 342 

Chase  V.  Cheney 10  Am.  L.  Beg.  (N.  a)  295, 

808... 507,  518 

Chase  v.  Ninth  National  Bank  of  New 

York.. 66  Pa.  St.  366. 476 

Chinery,  In  re.. 89  Ch.  Div.  614(1887)... 572 

Chiplej  V.  Atkinson 23  Fla.  206 116 

Christopher  v.  Najlor. 1  Meriv.  32a 571 

Citizens'  Coach  Co.  y.  Camden  Hiorae 

Kailroad  Co... 2  Stew.  Eq.  299, 804. 193,  243 

dapp  V.  Ely 3  Dutch.  692. 638 

Clarkson  v.  Morgan 6  B.  Mon.  441 561 

Clark's  Case. L.  R.  7  Eq.  660. 617 

aements  t.  Jeasnp... 9  Stew.  Eq.  669 383 

Clitus  V.  Langford  (Tex.).... 24  a  W.  Bep.  326.« 320 

Coar  V.  Jersey  City 6  Vr.  404. 172 

Coates  V.  Gerlach. 44  Pa.  St  43 220 

Coeur    I^Alene    Coal    Co.    v.    Miners' 

Union. 51  Fed.  Rep.  260. 112,  133 

Cohen  v.  New  York  Mutual  Life  Insur- 
ance Co 50N.  Y.610. 312 

Commissioners   v.  Zanesrille  Turnpike 

Co. 16  Ohio  St.  308 311 

Commonwealth   t.   Franklin   Insurance 

Co : 115  Mass.  278. 618 

Commonwealth  v.  Shelton 11  Va.  L.  J.  329 121 

Connelly  Manufecturing  Co.  v.  Wattles...  4  Dick.  Ch.  Rep.  97 243 

Conover  v.  Stillwell * 5  Vr.  54,  57 13,  399 

Consolidated  Electric  Storage  Co.  r.  At- 
lantic Trust  Co 5  Dick.  Ch.  Rep.  93 600 

Converse  V.  Converse, 21  Vt  168 545 

Converse  v.  Converse^ Ewell  L.  Cas.  652 545 

Cook  v.  Johnson 1  Beas.  52. 637 

Cockney  v.  Anderson 1  De  G.,  J.  <&  a  366 596 

Cook's  Executor  V.  Cook's  Administrator,  5  C.  E.  Gr.  375,  377 139 

Cooper  V.  Carlisle 2  C.  E.  Gr.  529..... 389 

Copeland  v.  Stephens 1  Bam.  &  Aid.  693 618 

Cormack  v.  Wolcott 37  Kan.  391 161 

Cornelius  V.  Post. 1  Stock.  199 28,47 

Cottington  v.  Fletcher. 2  Atk.  165 315 

Craft  V.  Jachetti 18  Vr.  205 42 

Craig  V.  I^eslie 3  Wheat  564 198 

Crane  v.  Bolles. 4  Dick.  Ch.  Rep.  373,  37a 4,  690 

Crane  v.  Brigham 3  Stock.  29 438 

Crane  v.  Peer. 16  Stew.  Eq.  667 20 


Digitized  by  VjOOQ  IC 


8  Dick.  Ch.]  CASES  CITED.  xvii 


Crimmins  V.  Crimmins 16  Stew.  Eq.  86. 390 

Cross,  In  re,  Hareton  v.  Tenison L.  R  20  Ck.  Div.  109 85 

Crosse  v.  De  VaUe. 1  WaU.  14. 36 

Cubberly  v.  Cubberly 6  Stew.  Eq.  86,  691 399 

Cuimnins  v.  Beaamont 68  Ala.  204. 461 

Cmmingham  y.  Reardon 98  Mass.  538 343 

Curran  V.  Arkansas. 15  How.  304. 616 

Curran  V.  Galen. 22  N.  Y.  Sop.  826 115 

Curran  V.  State  of  Arkansas.. 15  How.  307 217 

Cutting  V.  Dana. -.  10  C.  E.  (Jr.  266. 14 

D. 

Darling  V.  Butler. 45  Fed.  Rep.  332. 820 

Darmody's  Estate. 13  Phila.  207 343 

Darnell  v.  Buzby 6  Dick.  Ch.  Rep.  726 143 

Dater  V.  Troy  Turnpike  Co. 2  Hill  629 193 

Daviess  v.  Fairbaim. 3  How.  (U.  S.)  631 43 

Davis  V.  Christian 5  Gratt  12 666 

Davis  V.  Harrison 17  Vr.  84. 605 

Davis  V.  Headley 7  C.  K  Gr.  121 681 

Davis  V.  Smith 27  Minn.  390. 383 

Davis  V.  State«. 7  Md.  151 43 

Davis  V.  Wace. 1  Campb.  487 287 

David  v.  Wetherell 13  Allen  60. 99 

Davison  v.  Davison 2  Beas.  246 389 

Dawson  v.  Shaefer... ..  7  Dick.  Ch.  Rep.  341 690 

Day  V.  Connecticut  General  Life  Insur- 
ance Co 45  Conn.  480. 313 

Day  V.  Gardner 15  Stew.  Eq.  199 13,  399 

Dean  v.  Dean....^ 1  Stock.  425 315,  317 

Dean  v.  Hutchinson 13  Stew.  Eq.  83 524 

Dean  &  Gilbert's  Case L.  J.  41  Ch.  (N.  S.)  476 617 

De  Courcey  V.  Collins 6  C.  E.  Gr.  357 357 

DeCourceyv.  litUe. 4  C.  E.  Gr.  115,119 357 

De  Freest  V.  Warner 98  K.  Y.  217 264 

Delaware,    Lackawanna    and    Western 
Raihroad  Co.  v.  Central  Stock  Yard 

and  Transit  Co 16  Stew.  Eq.  605 243 

Delaware,    liackawanna    and    Western 

Railroad  Co.  v.  Erie  Railway  Co....  6  C.  E.  Gr.  298 180 

Delz  V.  Winfree. 80  Tex.  400. 116 

Demarest  v.Terhune. 3  C.  E.  Gr.  532 40 

Den  V.  Appl^jate 7  Halst.  322. 457 

Den  V.  Johnson •••  2  South.  455 64 

Den  V.  Lawrence  Church Spenc.  555 417 

Den  V.  Van  Cleve 2  South.  589 63,  545 

Den  V.  Van  Cleve 4  Wash.  C.  C.  262.. 63,  545 

De  Veney  v.  GaUagher. 6  a  E.  Gr.  33. 28,47 


Digitized  by  VjOOQ  IC 


xviii  CASES  CITED.  [53  Eq. 


Deve/8  Appeal 97  Pa.  St.  163. 655 

Dickeraonv.  Hodges. 16  Stew.  Eq.  45 315 

Dildine  v.  Dildine. 6  Stew.  Eq.  78,  80... 408 

Dinsmore  v.  Westoott. 10  C.  E.  Gr.  302. 467 

Dob  V.  Halsey 16  Johns.  34. 383 

Dodson  V.  Taylor. 24  Vr.  200 637 

Doglioni  y.  Crisbin L.  R.  1  H.  L.  Cas.  30L.. 201 

Dorsheimer  ▼.  Borback. 8  a  R  Gr.  46 580,  581 

Dorsheimer  v.  Borback. 10  C.  E.  Gr.  516,  519 580,  681 

Dougherty  V.  Catlett 129111.  431 320 

Doughty  V.  Doughty. 12  C.  E.  Gr.  315 39,  680,  681 

Doughty  V.  Doughty. 2  Stock.  361 39,  680,  681 

Doughty  V.  Doughty.^ 1  Stew.  Eq.  58U 39,  680,  681 

Douglass  y.  Phoenix  Insurance  Co 138  N.  Y.  209 489,  491,  494 

Downey  y.  Borden 7  Vr.  460 684 

Drake  y.  Lanning 4  Dick.  Ch.  Bep.  452. 54,  390 

Drummond  y.  Drummond. L.  B.  2  Ch.  App.  32  (1866) 596 

Dubois  y.  Kelly. 10  Barb.  495 625 

Dudley  y.  Price's  Administrat^nr. 10  B.  Mon.  84.. 563 

Dugan  y.  Gittings..^ 3  Gill  138 47 

Du  Hourmelin  y.  Sheldon 1  Beay.  79 198 

Du  Hourmelin  y.  Sheldon 4  MyL  &  C.  625 198 

Dutton  y.  Pugh 18  Stew.  Eq.  426 139,  610 

Duyasney,  In  re... 7  Dick.  Ch.  Bep.  502... 98 

Dyer  y.  Waters. 1  Dick.  Ch.  Bep.  485. 84 


Eames  y.  Stilee. 2  Vr.  490 68 

Early.  De  Hart 1  Beas.  281 236 

Edgar  y.  Greer. 8  Iowa  394 43 

Edison  y.  Edison  United  Phonograph 

Co 7  Dick.  Ch.  Bep.  620 31 

Eliot  y.  McCormick 144  Mass.  10. 600 

Ellerman  y.  Chicago  Junction  Bailway 

Ac.  Co 4  Dick.  Ch.  Bep.  217,  232,250... 

431,  448 

Ellicott  y.  Chamberlin 11  Stew.  Eq.  604. 261 

Elkins  y.  Camden  and  Atlantic  Bailroad 

Co 9  Stew.  Eq.241 432 

Emack  y.  Kane 34  Fed.  Bep.  51 132 

Embree  <&  Collins  y.  Hanna.. 5  Johns.  101 !...481,  491,  494 

Endicott  y.  Mathis 1  Stock.  114 226 

Ennis  y.  Smith 14  How.  (U.  S.)  400 202 

Esdaile  y.  Visner. L.  R  13  Ch.  Diy.  421 687 

Eyre  y.  Eyre 4  a  E.Gr.  102. 390 


Digitized  by  VjOOQ  IC 


S  Dick.  Ch.]  CASES  CITED.  xix 


P. 

Farrell,  In  re 6  Dick.  Ch.  Eep.  363 98 

Fearn  v.  Ward. 80  Ala.  656 288 

Feit's  Executors  V.  Vanatta 6  C.  E.  Gr.  84. 670 

Fithian  y.  New  York  and  Erie  Bailroad 

Co 31  Pa.  St  114... 48o 

Flagg  V.  Mann. 2  Sumn.  486. 315 

Force  v.  Hainee. 2  Harr.  389 343 

France  V.  France. 4  Halst  Ch.  660. 889 

Franklin  Fire  Insoranoe  Ck).  ▼.  West.....  8  Watte  <&  8.  350. 476 

Freeman  v.  Coit 27  Hun  447 343 

Freeman  v.  Pope. L,  R.  9  Eq.  Cas.  206. 287 

Freeman  V.  Pope. 5  Ch.  App.  636. 287 

Fulton  V.  Gk>lden. IOC.  R  Gr.  353 682 

Fulton  V.  Greacen 9  Stew.  Eq.  216. 28,47 

a. 

Galatin  v.  Erwin. Hopk.  48. 36 

Galatin  v.  Erwin. 8  Cow.  361 36 

Gardner  V.  Kleinke. 1  Dick.  Ch.  Rep.  90. 289 

Garret  t.  Taylor Cro.  Jac.  667 115 

Gartner  v.  Pennick 9  Am.  L.  Eeg.  (N.  8.)  210, 220... 

607,  618 

Gaylords  v.  Kelshaw 68  U.  S.  (1  WalL)  81 34 

Gibbon  v.  Dougherty 10  Ohio  St  366  (1859) 667 

Gibbon  v.  Eyden. 7  L.  R  Eq.  Cas.  371... 692 

Gibbon  v.  Eyden 38  Law  Jour.  Ch.  377 692 

Gifford  V.  Thorn 8  Halst  Ch.90,  94. 695 

Gill  V.Griffith 2  Md.  Ch.  270.. 220 

Girard  Fire  Insurance  Co.  v.  Field 46  Pa.  St  129. 475 

Glen  V.  Marbury 146  U.  a  499   676 

Gogherty  V.  Bennett.. 10  Stew.  Eq.  87 282 

Gordon's  Case 6  Dick.  Ch.  Rep.  397 629 

Greenwood  v.  Freight  Company... 106  U.  S.  13,  21.„ 171 

Gr^ory  v.  Brunswick. 6  Man.  &  G.  205 115 

Gr^ory  v.  Lockyer. 6  Mad.  Ch.  63 343 

Groves  v.  Musther. 43  Ch.  Div.  669 672 

Guild  V.  Butler 127  Mass.  386 267 

Guillander  v.  HowelL 36  N.  Y.  667 482 

Gunter  v.  Astor 4  Moo.  J.  B.  12. 115 

Gurlick  v.  Strong. 3  Paige  440. 99 

Gwynne  v.  Cincinnati 3  Ohio  24. 100 

H. 

Haggerty  v.  Lee. , 18  Stew.  Eq.  265« 193,  243,  607 

Haggin    v.    Comptoir    d'Escompte    de 

Paris 23  Q.  B.  Div.  519 496 


Digitized  by  VjOOQ  IC 


XX  CASES  CITED.  [53  Eq. 


Hall  V.  Ottereon 7  Dick.  Ch.  Rep.  522 321 

Hampton  v.  Spencer. 2  Vera.  288 315,  317 

Hance  v.  Conover 4  Stew.  Eq.  505 39 

Hand  v.  Marcy  1  Stew.  Eq.  59 198 

Hannibal  and  St.  Joseph  Railroad  Co. 

V.Crane 102  lU.  249 480 

Hare  v.  Horton 5  Bam.  &  Ad.  715,  721 461 

Harral  V.  Harral 12  Stew.  Eq.  279 202 

Harrington  v.  MacMorris. 5  Taunt  228 484 

Harrison  v.  Rowan. 3  Wash.  C.  C.  580 544 

Hart  V.  Leonard 15  Stew.  Eq.  416 28,  47,  606 

Harvey  V.  Kaufiman 2  Beaa.  398 226 

Harwood  v.  Railroad  Company. 84  U.  S.  81 39 

Haskinsv.  Royster. 70  N.  G.  601 116 

Haston  v.  Castner 4  Stew.  Eq.  697... .289,  296,  582,  634 

Hatch  V.  Shafford 22  Conn.  485 682 

Haughwout  v-Murphy« 7  C.  E.  Gr.  531 553 

Haywood  v.  Lincoln  Lumber  Co 64  Wis.  639.. 217 

Hearle  v.  Greenback. 3  Atk.  695,  716 692 

Heckmann  v.  Pinkney 81  N.  Y.  211 43,45 

Heckmann  v.  Pinkney 31  N.  Y.  215 43,45 

Henderson's  Tobacco 11  Wall.  652.... 42 

Hennessy  V,  Carmony. 5  Dick.  Ch.  Rep.  616 67 

Hennessy  v.  Walsh. 15  Am.  L.  Reg.  (N.  S.)  264 502 

Heyer  v.  Pruyn. 7  Paige  465 466 

Higbee  v.  Railroad  Company 4  C.  E.  Gr.  276 606 

HiU  V.  Carlisle 14  N.  J.  L.  J.  114. 246 

HilUard  v.  Cagle. 46  Miss.  309 220 

Hilton  V.  Eckersley j..  6  El.  &  B.  47 112 

Hodge  V.  Coriell 15  Vr.  456 390 

Holcomb  V.  Holcomb 3  Stock.  281 74 

Holt  V.  Everall L.  R.  2  Ch.  Div.  266  (1876) 288 

Hood,  Receiver,  v.  McNaughton 25  Vr.  425 575 

Houghwout  V.  Boisaubin 3  C.  E.  Gr.  315 14 

Howell  V.  Insurance  Company 9  C.  R  Gr.  238 302 

Hoxey,  pros.,  v.  Paterson 10  Vr.  489,  493 325 

Hoytv.  Thora 3  Halst  Ch.  9,  15 591,  596 

Hughes  V.  Moore 7  Cr.  176 320 

Hungerford  v.Earle .2  Vera.  261 220 

Hutchinson  v.  Bramhall t....  15  Stew.  Eq.  372,382. 523 

Hutchinson  v.  Bramhall 13  Stew.  Eq.  84 523 

Hutchinson  v.  Tindall 2  Gr.  Ch.357 317 

I. 

Intr.  Railroad  Co.  v.  Greenwood 2  Tex.  Civ.  App.  76 116 

Irick  V.  Clement  4  Dick.  Ch.  Rep.  590 282 


Digitized  by  VjOOQ  IC 


8  Dick.  Ch.]  CASES   CITED.  xxi 


Jackson  v.  Sackett 7  Wend.  94. 466 

Jackson  v.  Stanfield 137  Ind.  692... 116,  135 

Jaffray  &  Co.'s  Appeal 101  Pa.  St.  683 476 

Jamison  v.  Miller 12  C.  E.  Gr,  686 315,  318 

Jardine  t.  Keichert 10  Vr.  166. 681 

Jenkins  v.  Tucker 1  H.  Bl.  90 343 

Jenkyn  Y.  VaughaQ. 3  Drew.  419. 287 

Jenkyn  v.  Vauglian 2  Jar.  N.  a  109 287 

Jenkyn  V.  Vaughan 28  L.  J.  Oh.  338 287 

Jersey  City  and  Western  Bailroad  Co.  v. 

Central  Kailroad  Co., 3  Dick.  Ch.  Rep.  879,  384.. 180, 

182,  185 

Jevon  V.  Bosh 1  Vem.  342. 268 

Johns  V.  Norris 12  C.  R  Gr.  486 262 

Johnson  v.  Baltimore  and  New  York 

Railroad  Co 18  Stew.  Eq.  464 t, 182 

Johnson  V.  Hubb 2Stock.232 389 

Jones  V.  Gardner. 10  Johns.  266 99 

Jones  V.  Jones. 1  Dick.  Ch.  Rep.  664. 139 

Joelin  V.  Car  Company 7  Vr.  141 400 


Karst  V,  Gans 136  N.  Y.  316 363 

Kastell  V.  Hilhnan 8  Dick.  Ch.  Rep.  49 646 

Kauffman  V.  Wootters. 138  U.  a  286(1891) 699 

Kean  V.  Elizabeth 26  Vr.  337 168 

Keeble  v.  Hickeringill 11  East  674. 115 

Keen  V.  Johnson. 1  Stock.  401 448,  611 

Keene  v.  Munn 1  C.  E.  Gr.  39a  174,  177 

Keicher  V.  Turnpike  Company. 33  Ind.  334. 193 

Kendal  V.Wood L.  R.  6  Exch.  243 383 

Kendrick,  In  re 107  N.  Y.  104 264 

Kennelly  v.  Jersey  Qty. 30  AtL  Rep.  531 170 

Kerlin  v.  West 3  Gr.  CTi.-449 48 

Kerr  v.  Willets. 19  Vr.  78 682 

Kerrigan  V.  Kerrigan., 2  McCart  147 680 

Kidd  V.Horry 28  Fed.  Rep.  773 129 

King  V.  Martin 2  Ves.  Jr.  641 34 

King  v.Wilcomb '  7  Barb.  263 625 

Kinnier  V.  Kinnier. 45  N.  Y.  640. 680 

Kirkpatrick  v.  Coming... 12  Stew.  Eq.  136 36 

Kirkpatrick  V.  Coming. 13  Stew.  Eq.  343 36 

Kisch  V.  Railway 3  De  G.,  J.  &  S.  122 637 

Kroger  V.  Ferry.. 14  Stew.  Eq,  432. 36 


Digitized  by  VjOOQ  IC 


xxii  CASES  CITED.  [53  Eq. 


Lafayette  t.  French 18  How.  404. 478 

Lakin  V.  Ames. 64  Maas.  221 843 

Larison  v.  Polhemus. 9  Stew.  Eq.  606 390 

Laubech  v.  West  New  York  Silk  Mill 

Co 30  Atl.  Rep.  550. 67 

Laundy  V.  Williams 2  P.  Wma.  481 9,  230 

Lawrence  v.  Bank  of  the  Republic. 35  N.  Y.  320,  324 34 

Lehigh  Zinc  and  Iron  Co.  v.  Trotter. 16  Stew.  Eq.  185,  204. 575 

Lerch  v.  Oberly ^ 3  C.  E.  Gr.  675,  578 140 

Levi  V.  WeUh 18  Stew.  Eq.  867 40 

Lewis,  Administrator,  v.  Reichey. 12  C.  E.  Gr.  240., 590 

Lillard  v.  Porter 2  Head  177 562 

Lindsley  v.  Pereonette... 8  Stew.  Eq.  355 71 

Lippincott  y.  Shaw  Carriage  Co 25  Fed.  Rep.  577,  586 218 

Littlefield  v.  Perry 21  WaU.  226. 651 

Livingston  y.  Tompkins. , 4  Johns.  Ch.  415 •.•••    48 

Uynvi  Coal  and  Iron  Co.  (Re  Hide),  Ex 

parte 7  L.  R.  Ch.  App.  28 619 

Logan's  Case. L.  R.  9  Eq.  149 617 

Long  v.  Barton 2  Atk.  218.. 559,  660 

Long  y.  Burton 1  Dan.  Ch.  Pr.  402. 559,  560 

Looker  V.  PeckwelL 9  Vr.  263«. 660 

Lowndes  V.  Bettie 33  L,  J.  Ch.  451... 252 

Luck  y.  Clothing  Cutters'  and  Tailors' 

Assembly 19  L.  R.  A.  408 116 

Lumy.  McCarty lOVr.  287 159 

Lumleyy.Gye 2  El.  &  B.  216 115 

Lumpkin  y.  Wilson 6  Heisk.  555 460 

Lydecker  y.  Bogert 11  Stew.  Eq.  136 687 

Lynch's  Administrators  y.Vanneman 18  Atl.  Rep.  468. 39 

Lynd  y.  Menziee. 4Vr.  162.. 512 

M. 

Mabon  y.  Ifalstead 10  Vr.  640. 447 

Mackay  y.  Gordon. 5  Vr.  268. 681 

Maclure's  Case. L.  R  5  Ch.  App.  737.. 617 

Madox  y.  Jackson 3  Atk.  406 695 

Magie  v.  German  Church.. 2  Beas.  79. 417 

Magie  v.  German  Church 2  McCart  600. 417 

Mallumy.  Hem 2  Show.  ♦607 484 

Mallum  y.  Hem 19  Charles  U 484 

Mapstrick  y.  Ramge 9  Neb.  390. 116 

Martin  v.  Black 9  Paige  64L„ 620 

Martin  y.  Bowen 6  Dick.  Ch.  Rep.  462. 360 

Matlack  y.  James 2  Beas.  126 383 

Maybank  y.  Brooks. - 1  B.  C  C  84. 408 


Digitized  by  VjOOQ  IC 


8  Dick.  Cu.]  CASES  CITED.  xxiii 


Majer  ▼.  Stone  Cutters*  Association 2  Dick.  Ch.  Bep.  519 119 

MtLjor  of  Davenport  v.  Plymouth  Ac. 

Tramways  Co 62  L.  T.  K.  161 606 

Mead  v.  Parker il5  Mass.  413. 589 

Meagher  v.  Driscoll 99  Mass.  281 27 

Mecutchenv.  Kemiady 3  Dutch.  230. 383 

Meigs*  AppeaL 62  Pa.  28 48 

Merchants'  and  Miners*  Transportation 

Co.  V.  Borland 8  Dick.  Ch.  Rep.  282 580,  583 

Metropolitan  Bank  t.  Heiroo 5  L.  R  Ezch.  DIt.  319 85 

Meyer  v.  Insurance  Company 40  Md.  575 478 

Meyer  v.  Knickerbocker  Life  Insorance 

"  Co 78  N.  Y.  516. 312 

Miller  v.  Baptist  Church 1  Harr.  251 516 

Miller  v.  Gable. 2  Den.  492. 511 

MiUer  V.  Philip 6  Paige  573 9,  230 

Miller  V.  Sherry. 2  Wall.  287. , 561 

Miller  V.  Shreve. 5  Dutch.  250 355 

Miller  T.  Taylor. 6  Heisk.  465 562 

Mills  V.  Auroil 1  Hen.  Bl.  438 616 

Mills  V.  Central  Raiboad  Co. 14  Stew.  Eq.  1 448 

Minford  v.  Taylor 12  N.  J.  L.  J.  282 456,  659 

Minter*8  Appeal 40  Pa.  St.  111. 410 

Moehring  V.  Mitchell 1  Barb.  Ch.  264 292 

Mogul  Steamship  Co.  v.  McGregor. 15  Q.  B.  Div.  476 117,  124 

Mogul  Steamship  Co.  y.  McGregor. 23  Q.  K  Div.  596. 117,  124 

Moore  V.  Bonnell 2  Vr.  98 437 

Moore  t.  aty  of  New  York 8  N.  Y.  110 100 

Moores  V.  Bricklayers*  Union. 23  Week.  L.  Bui.  48 115 

MooresT.  Bricklayers*  Union... 7  Corp.  L.  J.  108 115 

Morgan  v.  Plumb 9  Wend.  237,292. 587 

Morgan  v.  Rose 7C.  E.  Gr.  583 504,  509,  512 

Morris  v.  Croker. 13  How.  429 45 

Morris  V.  Landon 5  Sim.  247 560 

Morris  Canal  and  Banking  Co.  y.  Jersey 

City 11  C.  E.  Gr.  294. 606 

Morris  and  Essex  Railroad  Co.  v.  Central 

Raihx)adCo 2  Vr.  205 167 

Moulin  Y.  Insurance  Company 4  Zab.  222 496,  681 

Mower  v.  Orr 7  Harr.  473 412 

Mumma  V.  Potomac  Company 8  Pet  286 616 

Munday  V.  Vail 6  Vr.  418 600 

Murdock  V.  Walker 152  Pa.  St.  595 131 

Murray  V.  BaUou 1  Johns.  Ch.  566 555 

Murray  v.  Coster.. 20  Johns.  576 263 

Miuray  V.  Lylbum 2  Johns.  Ch.  441 555 

Mutual  Life  Insurance  Co.  v.  Pinner 16  Stew.  Eq.  52 591,  595,  600 


Digitized  by  VjOOQ  IC 


xxiv  ,      CASES  CITEL  [53  Eq. 


Mo. 

McAllister  v.  Penn  Insurance  Co 28  Mo.  214 480 

McCartin  v.  Traphagen. 16  Stew.  Eq.  323 39,  74,  321 

McCormick  v.  Horan 81  N.  Y.  86 236 

McCue  V.  Garvey 14  Hon  562. 342 

McDonald  and  Glynn  v.  O*  Connellys  Ad- 
ministrators.   10  Vr.  317 70 

McDougal  V.  Paige.. 65  Vt.  187 482 

McFarlan  v.  Stinson 66  Ga.  396. 270 

McGregor,  qui  tam,  V.  Erie  Railway  Co...  6  Vr.  116 496 

McLenahan  v.  McLenahan 3  C.  E.  Gr.  101 174 

McMillianV.  New  York  Waterproof  Co.,  2  Stew.  Eq.  610 438 

McMyn,  In  re. 83  Ch.  Div.  576 343 

N. 

Nab  V.  Nab 10  Mod.  404. 315 

National  Bank  t.  Burch 80  Mich.  242 480 

National  Bank  of  Commerce  v.  Hunting- 
ton, Little  Bock  and  Fort  Smith 
Railroad  Co.,  as  trustees  (gar- 
nishees)   129  Mass.  444. 479 

National  Bank  of  Metropolis  v.  Sprague,  6  C.  E.  Gr.  630 367 

National  Docks  &c.  Railroad  Co.  v.  Cen- 
tral Railroad  Co.. 6  Stew.  Eq.  767 180 

National    Docks    &c.    Railroad   Co.   t. 

Pennsylvania  Railroad  Co 7  Dick.  Ch.  Rep.  58,  66,  690....  180 

National    Docks   &c.    Railroad   Co.   v. 

United  Companies  &c 24  Vr.  217 180 

Needham  v.  Thayer 147  Mass.  536 600 

Nelson  v.  Wells 104  U.  S.  428 220 

Newark  Aqueduct  Board  v.  Passaic 1  Dick.  Ch.  Rep.  553 243 

Newark  Aqueduct  Board  v.  Passaic. 18  Stew.  Eq.  393,  402. 243 

Newby  V.  Colt  Co •...  L.  R.  7  Q.  B.  293,  295  (1871)...  495 

Newcastle,  Duke  of,  v.  Broxtowe. 4  Bam.  &  Ad.  282 28 

NeweU  v.  Newton 10  Pick.  470 682 

New  Hampshire  Savings  Bank  v.  Col- 
cord 16  N.  H.  119 267 

Xew  Jersey  Insurance  Co.  v.  Meeper......  8  Vr.  282 „..  637 

Newman  v.  Chapman 2  Rand.  93  (1823) 555 

New  York  &c.  Railroad  Co.  v.   Mont- 

clair 2Dick.  Ch.  Rep.  593. 161 

Nibert  v.  Baghurst. 2  Dick.Ch.  Rep.  201,  207...305,  390 

Nicholas  v.  Chamberlain 2  Cro.  121 92 

Nichols  V.  Nichols 10  C.  E.  Gr.  63, 174. ....680,  681 

Northern  Counties  &c.  v.  Whipp L.  R.  26  Ch.  Div.  482 384 

Nutter  V.  Vickery 64  Me.  490 409 


Digitized  by  VjOOQ  IC 


8DICK.  Ch.]  cases  cited.  xxv 


O. 

Obee  V.  Bishop 1  De  G^  F.  &  J.  137 86 

OliYev.Van  Patten 25  a  W.  Rep.  426 116,  136 

Oliver  V.  Piatt. 3  How.  333. 320 

Ombony  V.  Jones. 19  N.  Y.  234. 525 

CyNeillv.  Freeholders  of  Hudson  County,  12  Vr.  171 447 

Osborn  v.  Bank 9  Wheat  845 .'.  184 

Outcalt  V.  Outcalt. 16  Stew.  Eq.  600... 666,  571 

P. 

Packard  v.  Bergen  Neck  Railway  Co 3  Dick.  Ch.  Rep.  281,  293.. 182 

Paine  V.  Prentiss. 6  Mete  399 410 

Palmateer  v.  Tilton. 13  Stew.  Eq.  555 390 

Palys  T.  Jewett 6  Stew.  Eq.  302 671 

Park  y.  Grant  Locomotiye  Works 13  Stew.  Eq.  114,  122. 432 

Parker  V.  Hayes. 14  Stew.  Eq.  631,  633 259 

Parker  V.  Hayes. 12  Stew.  Eq.  47a 259 

Parker  V.  Remington 16  R.  I.  300. 263 

Parrott  V.  Bridgeport 44  Conn.  180. 310 

Partridge  V.  Wells. 3  Stew.  Eq.  176 383 

Partridge  V.  Wells. 4  Stew.  Eq.  362 383 

Patterson  v.  Patterson. 69  N.  Y.  583. 842 

Paulinv.  Kaighen... 6  Dutch.  480. 267 

Payne  ▼.  Potter... 9  Iowa  549 460 

Pearl  v.  Deacon 1  DeG.  &  J.*461 267 

Peck  V.  Goodberlett.. 109  N.  Y.  180. 236 

Penn  Insurance  Co.  v.  Semple. 11  Stew.  Eq.  575 372,  374 

Pennoyer  v.  Neff. 95  U.  a  714. 591,  598,  600 

People  T.  Glohe  Mutual  life  Insurance 

Co 91N.Y.  174 617 

People  V.  Gold  and  Stock  Telegraph  Co.,  98  N.  Y.  67,  78. 42, 45 

People  V.  Jaehne.        103  N.  Y.  182. 43 

People  V.  National  Trust  Co. 82  N.  Y.  283. 616,  620 

People  V.  Steele 2  Barb.  8.  C.  397 505 

Perrine  v.  Applegate. 1  McCart.  531 630 

Petty  V.  Petty. 4  B.  Mon.  215 : 99 

Petty  V.  Tocker. 21  N.  Y.  267 511 

Pfluger  V.  PulU 16  Stew.  Eq.  440. 390 

Phelps  V.  Morrison. 9  C.  E.  Gr.  196 637 

Philadelphia  and  Reading  Railroad  Co. 

V.  Little 14  Stew.  Eq.  520 267 

Philbrick  V.  Ewing. 97  Mass.  133 438 

Piercy  V.  Tynney L.  R  12  Eq.  Cas.  69 383 

Pierson  v.  Keedy 6  B.  Mon.  128 562 

Pimlott  V.  Hall 26  Vr.  192 245 

Pinney  V.  Johnson- 8  Wend.  600. 270 

Pledge  V.  Buss. Johns.  (Eng.)  Ch.  668 267 


Digitized  by  VjOOQ  IC 


xxvi  CASES  CITED.  [53  Eq. 


PHmpton  V.  Bigelow 29  Hun  362  486,  488 

Plimpton  V.  Bigelow 93  N.  Y.  692 486,  488 

Polden  V.  Bastard 4  Best  &  S.  267 95 

Polden  V.  Bastard L.  R.  1  Q.  B.  166 95 

Porter  v.  Noyes. 2  Greenl.  22. 99 

Porter  v.  Noyes. 11  Ato.  Dec  30. 99 

Postf.  Siger 2  Stew.  Eq.  554 637 

Potts  V.  New  Jersey  Arms  and  Ordnance 

Co 2C.KGr.  396 438 

Pratt  V.  Douglass 11  Stew.  Eq.  533 684 

Price V.  Macauley 2Dea,M.  AG.  339 537 

Price  V.  Traesdell 1  Stew.  Eq.  200 267 

Pruden  v.  Williams 11  C.  E.  Gr.  210.. 464 

Pyer  v.  Carter 1  Hurlst  &  N.  916 92, 95 

Q 

Quackenbush  v.  Van  Riper. 2  Gr.  Ch.  360 48 

Quincy  M.  &  P.  R.  R.  Co.  v.  Humphreys,  145  U.  8.  82. 618 


Rabe  v.  Dunlap 6  Dick.  Ch.  Rep.  40 445 

RaUroad  V.  People. 81  Ohio  St  537 480 

Railroad  Company  v.  Maine. 96  U.  S.  499 171 

Railroad  Company  v.  Thompson 81  Kan.  180 480 

Railway  Company  v.  Johnson.. 8  Stew.  Eq.  422 226 

Raritan  Township  v.  Port  Reading  Rail- 
road Co 4  Dick.  Ch.  Rep.  11 601 

RawUns  v.  Wickham. 28  L.  J.  Ch,  188  (1859) 548 

RaMins  v.  Wickham 8  De  G.  A  J.  304. 548 

Receiver  v.  Spiehnan. 5  Dick.  Ch.  Rep.  120,  796 366 

Redgrave  v.  Hurd. L.  R.  20  Ch.  Div.  1 537,  546 

Redman  v.  Philadelphia,  Marlton  and 

Medfbrd  Railroad  Co 6  Stew.  Eq.  166,  169 184,  193 

Reed  v.  Huff. 13  Stew.  Eq.  229 281 

Rees  V.  Berrington 2  Ves.  Jr.  540 266 

Reeves  v.  Butcher 2  Vr.  224.. 305 

R^nav.  Stewart 12  Ad.  A  E.  778 342 

Reynell  v.  Sprye 1  De  G.,  M.  A  G.  660. 536 

Richards  v.  Mackall 124  U.  8.  183 39 

Richards  v.  New  Hampshire  Insurance 

Co 43  N.H.  263 218 

Richards  V.  Richards. 9  Gray  313 320 

Robbins  v.  Robbins 5  Dick.  Ch.  Rep.  742. 143 

Robert  v.  Hodges. 1  C.  K  Gr.  299 296 

Robertson  v.  Bullion... 9  Barb.  64. 504,  511 

Robertson  v.  Bullion 11  N.  Y.  243. 504,  511 

Robeson  v.  Hombaker 2Gr.  Ch.  60. 590 


Digitized  by  VjOOQ  IC 


8  Dick.  Ch.]  CASES  CITED.  xxvii 


Koe  V.  Moore.„ 8  Stew.  Eq.  526,  529. 40 

Bogere  V.  Batchelor 12  Pet.  221 383 

Eogers  v.  WatrouB. 8  Tex.  62.. 42 

Bomaine  v.  Hendrickson's  Execntore.....  9  C.  KGr.  231,  238 679 

Rosenfeld  v.  Einstein 17  Vr.  479 162 

Boss  V.  Allen 45  Kan.  231 590 

Boss  y.  Elizabethtown  and  SomerviUe 

Bailroad  Co., 1  Gr.  Ch.  422. 606,  608 

Boy  V.  Monroe. 2  Dick.  Ch.  Eep,  356 139,  198 

Boyal  Arcanum  y.  Carley. 7  Dick.  Ch.  Bep.  642. 681 

Bnnyon  y.  Groshon.        1  Beas.  86 356 

Bnse  y.  Mutual  Benefit  Life  Insurance 

Ca 23  N.  Y.  516. 292 

BoBseUy.  Place. 94  U.  a  606 380 

Byall  y.  ByalL «...  1  Atk.  59 315 

Byan  y.  Burger  &  Co 13  N.  Y.  Sup.  660 116 

Byan  V.  Dox 34  N.  Y.  307 668 

Byno  y.  Darby. 5  C.  E.  Gr.  231 305 

8. 

Schmidt  t.  Opie. 6  Stew.  Eq.  138 637 

Schmittler  y.  Simon 101  N.  Y.  564 270 

8chnit«u8  V.  Bailey 13  Stew.  Eq.  247 236 

School  District  y.  JBtna  Insurance  Co....  62  Me.  330 461 

School  District  y.  Whitehead 2  Beas.  290. 42 

Schummy.  Seymour 9  C.  E.  Gr.  143 168 

Schutt  V.  Missionary  Society  Ac « 14  Stew.  Eq.  115. 390 

ScovUlc  y.  Thayer... 105  U.  S.  143,155... 576 

Scudder  y.  Trenton  Delaware  Falls  Co...  Sax.  694. 28,47 

Scudder  y.  Van  Arsdale. 2  Beas.  109 139 

Sebring  t.  Conkling 5  Stew.  Eq.  24 36 

Sebring  t.  Sebring 16  Stew.  Eq.  59 301 

Selma  Bailroad  Co.  V.  Tyson 48  Ga.  352. 480 

Serley.  St  Eloy 2  P.  Wms.  386. 175 

Setter  V.  Alvey 15  Kan.  157 261 

Bewail  y.  BuseeU 2  Paige  175, 176 34 

Seymour  v.  Lewis 2  Beas.  439 92,  95 

Seymour  T.  Long  Dock  Co 2  C.  E.  Gr.  169. 403 

Shalerv.  Trowbridge 1  Stew.  Eq.  695 383 

Shardlow  y.  Cotterell 20  Ch.  Div.  90 690 

Shearer  t.  Banger. 22  Pick.  447 99 

Sherry  y.  Perkins. 147  Mass.  212. ^ 135 

Shields  v.  Barrow 17  How.  (U.  S.)  129,  144, 145...    35 

Shreve  V.  Shreve. 2  C.  E.  Gr.  487 177 

Shuluv.  Pulver. 3  Paige  182. 202 

Shultzv.  Sanders 11  Stew.  Eq.  154 186 

Sibley  v.  Carteret  aub 11  Vr.  295 310 

Sibley's  Trust L.B.5  Ch.  Div.  494^ 672 


Digitized  by  VjOOQ  IC 


xxviii  CASES  CITED.  [53  Eq. 


Simpson  v.  Hart 1  Johns.  Ch.  91 68 

Simpson  v.  Hart 14  Johns.  63« 68 

Sinsheimer  v.  United  Garment  Workers,  N.  Y.  L.  J.,  April  26th,  1894...  126 

Bkarfv.  Soulby IMcN.AG.  360. 287 

Skip  V.  Harwood 3  Atk.  663,667 226 

Slack  V.  Emerj.^ 3  Stew.  Eq.  468 174, 177 

Slaughter  House  Cases 16  Wall  36 112 

Sloan  V.  Maxwell 2  Gr.  Ch.  663 63,644 

Slocumv.  Wooley 16  Stew.  Eq 461 

Smith  V.  Bumham. 3  Sumn.  436 320 

Smith  V.Gaines...  .^ 12  Stew.  Eq.  646 256 

Smith  V.  HowelL 3  Stock.  349. 315 

Smith  V.  Kelson. 18  Vt  609 611 

Smith  V.  Osborne ^ 6  H.  L.  Cas.  376 611 

Smith  V.  Smith 23  Vr.  210. 390 

Smith  y.  Thompson 66  Md.  6 27 

Smithurst  v.  Edmunds 1  McCart  409 660 

Somer  V.  Partridge 2  Atk.  47 692 

Southraayd  V.  McLaughlin. 9C.  K  Gr.  181.. 28,47 

Spader  y.  Mural  Decoration  Mannfae- 

turingCo 2  Dick.  Ch.  Bep.  18 616 

Speed  V.  May 17  Pa.  St.  91 482 

Speidenv.  Parker... 1  Dick.  Ch.  Eep.  292 872 

Spencer  V.  Harford. 4  Wend.  381,  385 687 

Stanton  y.  Embrey 93  U.  &  648 682 

State  y.  Browning. 3  Dutch.  636 468 

State  V.  Crowell 4  Halst  392. 605 

State  y.  Green 8Gr.  90. 466 

State,  Morris  and  Essex  Bailroad  Co.  ▼. 

Commissioner  of  Bailroad  Taxation,  8  Yr.  228. 42 

State  V.  StoU 17  WaU.  431 43 

Steady.  Piatt 18  Beay.  50. 692 

Stager  y.  Arctic  Refrigerating  Co 11  L.  R.  A.  680 439 

Steyens  y.  Beekman 1  Johns.  Ch.  318 48 

Stevens  v.  Enders 1  Gr.  271 265 

Stitt  v.  Hilton 4  Stew.  Eq.  286 243 

St   Louis,  Keokuk  and   Northwestern 

Railroad  Co.  V.  Qark 119  Mo.  367 184 

St  Mar/s  Church  V.  Stockton. 4  Halst  Ch.  620. 20 

Stockton  v.  Anderson 13  Stew.  Eq.  486 679 

Stockton  y.  Mechanics'  &c.  Bant. 6  Stew.  Eq.  163 618 

Stoddard  v.  Myers 8  Ohio  203 667 

Stokes  y.  Ammerman. 121  N.  Y.  341,342 291,297 

Stokoe  v.  Cowan 7  Jur.  (N.  S.)  901 -287 

Stokoe  V.  Cowan 30  L.  J.  Ch.  882 287 

Stokoe  V.  Cowan 29  Beav.  637 287 

Stone  v.  ConneUy 1  Mete  (Ky.)  662 563 

Story  v.  Gape 2  Jur.  (N.  S.)  706 86 


Digitized  by  VjOOQ  IC 


8DICK.  Ch.]  cases  cited.  xxix 


Stootv.  Slocum.^ 7  Dick.  Ch.  Rep.  89 447 

8trao88  &  Terry  v.  Chicago  Glycerine 

Co 46  Hun  216. 488 

Strauss  &  Terry  y.  Chicago  Glycerine 

Co 108  N.Y.  654 488 

Sumner  V.  Williams 8  Mass.  162. 270 

Sutherland  y.  Jersey  City  and  Paterson 

RaUwayCo.. 8  N.  J.  L.  J.  45 659 

Swayze  V.  Swayie 10  Stew.  Eq.  180. 379 

Sykes  v.  Chadwick. 18  WaU.  141 99 

T. 

Talbot  V.  Whipple 14  AUen  177 525 

Tatham  v.  Drummond... 2  Hemm.  &  M.  262. 9, 10, 230 

Taylor  v.  Coenen L.  R  1  Ch.Div.  636 287 

Temperton  V.  Russell L.  R.  1  Q.  B.  715 115,118 

Tenbrook  v.  McCalm 7  Halst  97 346 

Thayer  V.  Thayer 14  Vt.  107 99 

TheberathT.  Newark 30  Atl.  Rep.  528 169 

The  Key  City 81  U.  S.  653 39 

Thomas  v.  Cincinnati,  O.  and  T.  R  Rail- 
way Co.,  Re  Phelan 62  Fed. -Rep.  803 1^6 

Thomas  V.  Thomas. 2  C.  R  G.  356. 175 

Thompson  v.  Van  Vechten. 27  N.  Y.  568 360,362 

Toledo  Ac  Co.  v.  Penn.  Co... 54  Fed.  Rep.  730 116, 121, 134 

Toledo  Ac  Co.  v.  Penn.  Co 19L.  R  A.  A  R  387...116, 121, 134 

Toothev.  Bryce 5  IXck.Ch.  Rep.  589,599 92,93 

Towlev.  Marrett 3  Greenl.  22 43 

Township  of  Plymouth  v.  Chestnut  Hill 

Ac  RiulwayCo 32  AtL  R^.  19 607 

Township  of  Raritan  v.  Port  Reading 

Rfulioad  Co. 4  Dick.  Ch.  Rep.  11 607 

Traphagen  ▼.  Voorhees. 17  Stew.  Eq.  31 .^99 

Trenton  Mutual  JAfe  and  lire  Ins.  Co. 

V.  Johnson 4Zab.  576 293 

Trustees  of  Old  Alms  House  v.  Smith...  52  Conn.  434 465 

Tulane  v.  aifton 2  Dick.  Ch.  Rep.  351 13 

Tulanev.  Clifton. 3  Dick.  Ch.  Rep.  310 13 

Turner  v.  Richardson.... » ..,.  7  East  335 618 

XJ. 

Union  Bank  T.  Geary.; 6  Pet  99 448 

Union  Ac  Insurance  Co.  v.  Pottker 38  Ohio  St  459 318 

United  States  v.  Claflin 7  Otto  546 43 

United  Stotes  V.  Kane 23  Fed.  Rep.  750 118 

United  States  v.  Tynen 11  Wall.  88,92. 42,45 

United  States  Ac   Co.    t.  Vandegrift's 

Administrator.. 6  Dick.  Ch.  Rep.  400 580,582 


Digitized  by  VjOOQ  IC 


XXX  CASES  CITED.  [53  Eq. 


Vail  V.  Jameson 14  Stew.  £q.  648 217 

VaiFs  Executors  V.  Central  Railroad  Co.,  14  Stew.  £q.  1 611 

Van  Dike  v.  Van  Dike.. 8  Gr.  289 465 

Van  Doren  v.  Robinson ICE.  Gr.  266 34 

Van  Dyne  V.  Vreeland 8  Stock.  370 816,389 

Van  Dyne  v.  Vreeland 1  Beaa.  142. 816,889 

Van  Gieson  V.  Howard 8  Halst  Ch,  462.. 670 

Van  Horn  v.  Van  Horn 28  Vr.  284. 116, 116 

Van  Horn  v.  Van  Horn 27  Vr.  818. 116, 116 

Van  Houten,  Abraham,  In  re 2  Gr.  Ch.  220 846 

Van  Honten  v.  Van  Winkle 1  IMckCh.  Rep.  884. 89,  821 

Van  Keuren  v.  Central  Railroad  of  New 

Jersey 9  Vr.  166 438 

Van  Karen  v.  Parmelee 2  N.  Y.623 466 

Van  Ness  V.  Pacard 2  Pet  187 626 

Van  Tilburgh  v.  Hollinshead 1  McOut.  82. 672 

VanTUburghv.  Shann 4  Zab.  740. 172 

Varick  v.  Smith „  6  Paige  187, 160 682 

Vosev.  Florida  Railroad  Co 50  N.  Y.  874 267 

Vreeland  V.  Jacobus 4  C.  R  Gr.  281 100 

Vreeland  v.  Vreeland 3  Dick.  Ch.  Rep.  66 893 

Vreeland  v.  Vreeland 4  Dick.  Ch.  Rep.  322.. 898 

Waite  V.  Littlewood L.  R  8  Ch.  App.  70 611 

Waite  V.  Port  Reading  RaUway  Co 8  Dick  Ch.  Rep.  346 182 

Wakeman  v.  Dodd 12  C  R  Gr.  564 316 

Wakeman  v.  Sherman 9  N.  Y.  86,  92.. 264 

Walker  V.  Cronin 107  Mass.  666. 116 

Walker  v.  Hill 6  C.  R  Gr.  191 816 

Walker  v.  Hill 7  C.  R  Gr.  613 816 

Waltermeirv.  Westover 14N.Y.  16 466 

Wandsworth  Board  of  Works  v.  United 

Telephone  Co 13  Q.  B.  Div.  904 606 

Watson  V.  Avery 13  Wall  732 JJ11,617 

Watson  V.  Avery 2  Bosh  882,  368. 611,617 

Watson  V.  Jones 18  WalL  679. 611,617 

Watson  V.  Watson  Manufacturing  Co....  3  Stew.  Eq.  484 488 

Watts  V.  Kelson L.  R  6  Ch.  166 92 

Webber  V.  Townley 43  Mich.  637 160 

Weld  V.  Walker 13  Mass.  428. 848 

Weld  V.  Walker 2  Bright  H.AW\621 843 

Weld  V.  Walker MacQueen  H.  &  W.  191 818 

West  Jersey  Traction  Co.  v.  Board  of 

Public  Works  of  Camden 27  Vr.43l 169,171 

West  V.Randall 2  Mass.  208. 820 


Digitized  by  VjOOQ  IC 


SDiQK.  Ch.]  cases  cited.  xxxi 


West  V.  Walker« 2  Gr.  Ch.  279,282 28,48 

Westerfield  V.  Bried. 11  C.  R  Gr.859 457 

Weiherbee  V.  Baker 8  Stew.  Eq.  601 676 

Wharton,  In  re 48  Pa.  St  487 448 

Wheeler  V.  Bramah. 8  Campb.  340 618 

WTieeler  v.  Kirtland. 12  C.  E.  Gr.  684 100 

Whitbread,  Ex  parte. 2  Barb.  Ch.  82« 164 

Whitbfead,Ex  parte. IMyl.  AC.  624. 164 

Whitbread,  Ex  parte. 2Meriv.l02 164 

Whitbread,  Ex  parte. 11  Paige  267 164 

Whitehead  V.  Gibbons 2  Stock,  220,230,  232 174,177 

WhiUeyv.  Ogle. 2  Dick.  Ch.  Bep.  67 281 

Whiting  V.  Gould 2  Wis.  662. 318 

Whittaker  V.  Mitchenor 10  Stew.  Eq.  6 612 

Wild  V.  Reynolds 6note8ofCa8.Ecc.&Mar.Ct8.1,  412 

WUea  v.Gresham 6  DeG.,  M.  AG.  778 269 

Wilkinson  V.  Bauerle 14  Stew.  Eq.  636 217 

Wilkuiaon  v.  Sherman 18  Stew.  Eq.  414 89 

Williams  V.  Boice 11  Stew.  Eq.  864,  867 676,676 

Williams  V.  Ingersoll 89  N.  Y.  608 481 

Williams  v.  McKay «.  13  Stew.  Eq.  189 86 

Williams  v.  Reilly 14  Stew.  Eq.  137 86 

Williamson  v.  Railroad  Co. 1  Stew.  Eq.  277 868,  367 

Williamson  ▼.  Raiboad  Co. 2  St«w.  Eq.  311,  336 368,  367 

Wilson  V.  HilL  1  Dick.  Ch.  Rep.  367 28,48 

Wiltshire  V.  Sims. 1  Campb.  268 460 

Winter  V.  Winter 6  Hare  306 410 

Woodv.  Bollard 26  N.  E.  Rep.  67 690 

Wood,  In  re  (1894) 1  Ch.88l 672 

Woodhonse  v.  Woodhonse L.  R  8  Eq.  Cas.  614 86 

Woodruff  V.  Erie  Raikoad  Co 93  N.  Y.  624 618 

Woodward  V.  JeweU 140  U.  a  247 460 

Worrell  V.  Presbyterian  Chureh 8  C.  K  Gr.  96 604 

Worsley  v.  Earl  of  Scarborough'. 3  Atk.  392 664 

Wortham  v.  Boyd 66  Tex.  401 664 

Worthington  v.  Moon 8  Dick.  Ch.  Rep.  46 28 

Wright  V.  MiUer 1  Sandf.  123. 36 

Worts'  Executory.  Page. 4a  K  Gr.  366,376. 139 

T. 

Yelland's  Case. L.  R.  4  Eq.  360 617 

York  V.  Texas 137  U.  S.  16 699 

Young  V.  Hichens. 6  Ad.  A  E.  606 116 

Young  V.  Rathbone ICE.  Gr.  224. 266 

Young  V.  Young 18  Stew.  Eq.  27 64,  390 

Young  V.  Young 6  Dick.  Ch.  Rep.  491 6^  390 

Z. 
Zabriskie  v.  Hackensack  RaUroad  Co...  3  C.  R  Gr.  178. 171,  611 


Digitized  by  VjOOQ  IC 


Digitized  by  VjOOQ  IC 


CASES 


ADJUDGED  UT 


THE  COURT  OF  CHANCERY 


OF 


THE  STATE  OF  NEW  JERSEY, 

OOTOBBB  TBRM,  1804. 


Alexandeb  T.  McGill,  Chancellor. 

Abraham  V.  Van  Fleet,  John  T.  Bird,  Henry  C.  Pitney 
AND  Robert  8.  Green,  Vice-Chancellors. 


Henry  Van  Giesen,  surviving  executor  of  the  will  of 
Henry  White,  deceased, 


Charlotte  Goodman  White  et  al. 

By  his  will  H.  gave  the  use  of  his  estate  to  his  wife  for  life,  and  added :  "  I 
^ve  and  devise  all  the  residue  of  my  estate,  after  the  decease  of  my  said  wife, 
and  the  payment  of  her  debts  and  funeral  expenses,  to  my  son  William,. 
*  »  ♦  or  in  case  of  his  decease,  before  he  shall  come  into  possession  of  the 
iame,  then  to  his  children  lawfuUy  begotten  in  wedlock,  if  any  sirvive  him. 
f  *  *  In  case  of  the  death  of  iny  said  son  William,  leaving  no  children  oi 
other  lineal  deeoendants  to  inherit  the  said  property,  then  I  do  hereby  author* 
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ize  and  direct  my  executors  to  sell''  &c.,  and  pay  the  proceeds  to  a  society  for 
the  poor  &c.  William  survived  the  testator  but  died  before  the  testator's 
widow,  leaving  a  lawful  child,  W.  H.,  who,  surviving  his  father  five  years, 
also  died  before  the  testator's  widow. — Held,  that  at  the  death  of  William  the 
residue  of  the  estate  vested  in  W.  H.  in  fee. 


On  bill  for  instruction  to  executor^  answers  and  proofs. 

William  White  died  in  1866,  seized  of  real  estate  situate  m 
the  city  of  Paterson.  The  portions  of  his  will  which  are  perti- 
nent to  the  questions  now  presented  are  in  this  language : 

**8econd.  It  is  my  will  and  I  do  direct  that  my  beloved  wife,  Maria,  shall 
use,  occupy,  possess  and  enjoy  all  the  residue  of  my  estate  both  real  and  per- 
sonal whatsoever  and  wheresoever  during  her  natural  life. 

"Third,  I  give  and  devise  all  the  residue  of  my  estate,  after  the  decease  of 
my  said  wife  and  the  payment  of  her  debts  and  funeral  expenses,  to  my  son 
William  now  residing  at  Manchester  in  £ngland,  or  in  case  of  his  death  before 
he  shall  come  into  possession  of  the  same,  then  to  his  children  lawfully 
begotten  in  wedlock,  if  any  survive  him. 

*^Fourih.  I  do  hereby  request  and  direct  my  executors,  herein  named,  as  soon 
as  may  be  after  the  decease  of  my  said  wife,  to  notify  my  son  aforesaid  or  his 
legal  representatives  of  the  same,  giving  him  or  them  as  particular  account  as 
practicable  of  the  nature  and  amount  of  property  remaining. 

**Fifth,  In  case  of  the  death  of  my  said  son  leaving  child  or  children,  minors, 
it  is  my  will  that  the  said  property  remain  under  the  control  of  my  executors 
until  all  such  children  shall  arrive  at  twenty-one  years  of  age,  said  executors 
to  keep  the  same  and  the  income  thereof  safely  and  productively  invested  for 
the  benefit  of  said  children  share  and  share  alike  when  they  become  of  age. 

"Sixth,  In  case  of  the  death  of  my  said  son,  William,  leaving  no  children 
ot  other  lineal  descendants  to  inherit  the  said  property,  then  I  do  hereby 
authorize  and  direct  my  executors,  after  the  decease  of  my  wife,  to  sell  to  the 
best  advantage  all  my  real  estate  and  to  execute  good  and  sufficient  convey- 
ances for  the  same  and  to  pay  over  the  proceeds  thereof  together  with  all  the 
residue  of  my  personal  property  then  remaining  in  their  hands  to  the  trustees 
of  the  First  IVesbyterian  Society  of  Paterson  to  be  by  said  trustees  invested 
as  a  permanent  fund  for  the  relief  of  the  poor  of  said  Society  and  the  interest 
of  which  shall  be  annually  paid  by  said  trustees  to  the  Minister  and  Elders 
of  said  Society  and  by  said  Minister  and  Elders  distributed  in  food,  fuel  and 
clothing  at  their  discretion  among  the  poor  of  said  Society." 

The  testator's  widow  died  shortly  before  this  suit  was  com* 
menced.  Her  debts  and  funeral  expenses  have  been  paid  from 
the  personal  estate  of  her  husband^  and  that  estate  is  exhausted. 
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The  testator's  son,  William,  died  in  May,  1868,  leaving  him 
surviviog  o»e  diild,  William  Heaiy  White,  who  was  a  son  "law- 
ihlly  b^otten  in  wedlodk."  That  son  died  in  1873,  unmarried 
and  intestate,  but  leaving  him  surviving  his  mother  and  some 
collateral  kindred,  who  are  his  hdrs-at-law. 

The  complainant  brings  this  suit  in  order  that  he  may  know 
whether  the  duty  of  selling  the  testator's  real  estate,  in  aooord- 
anoe  with  the  direction  of  the  sixth  paragraph  of  the  will,  now 
Evolves  upon  him. 

All  known  heirs-at-law  of  William  White  and  William  Henry 
White,  including  the  mother  of  the  latter,  Charlotte  Goodman 
White,  and  also  the  unknown  heirs-at-law  of  William  Henry 
White  and,  as  well,  the  trustees  of  the  First  Presbyterian 
Soci^y  of  Paterson,  are  made  parties  defendant. 

Jfr.  WiUiam  PennrnfftoUy  for  the  complainant. 

Mr.  John  W.  Origga  and  Mr.  WUliam  Ndaon,  for  the  trustees 
^f  the  First  Presbyterian  Society  &c. 

Mr.  John  8.  Barkalow,  for  Charlotte  Groodman  White  and 
Thomas  White  Taylor. 

The  Chancellor. 

The  trustees  of  the  First  Presbyterian  Society  of  Paterson 
insist  that  the  complainant  shall  sell  the  real  estate  of  which 
Henry  White  died  seized,  under  the  requirement  of  the  sixth 
paragraph  of  his  will,  and,  on  the  other  hand,  the  defendants, 
Charlotte  Groodman  White  and  Thomas  White  Taylor,  claim 
that,  under  the  will,  William  Henry  White,  of  whom  they  are 
heirs-at-law,  took  the  real  estate  in  fee.  In  view  of  these  con- 
flicting claims,  and  the  duties  imposed  upon  the  complainant  by 
the  will,  I  think  he  was  justified  in  bringing  this  suit. 

In  order  that  he  may  be  properly  instructed,  it  will  be  neces- 
mrj  to  examine  and  construe  portions  of  the  will  of  Henry  ^ 
White. 
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It  is  not  questioned  that  the  testator  gave  his  widow  a  life 
estate  in  his  realty.  The  remainder^  given  to  his  son^  was  con- 
tingent upon  the  failure  of  the  son  to  come  into  possession.  If 
that  contingency  should  happen,  his  children,  bom  in  lawful 
wedlock,  if  they  should  survive  him,  were  to  take.  William, 
died  before  the  testator's  widow,  and  therefore  did  not  come  into 
the  possession  of  the  property.  His  son,  William  Henry  White^ 
survived  him  some  five  years,  but  also  died  before  he  came  into- 
possession  of  the  property.  It  is  not  insisted  that  the  requisite 
to  his  Other's  taking,  namely,  living  till  he  should  come  into 
possession,  is,  by  any  implication,  engrafted  upon  the  devise  to- 
William  Henry.  It  is  admitted  that  the  contrary  is  the  settled 
doctrine  in  this  state.  Acken  v.  Osbom,  18  Stew.  Eq.  377; 
8.  C.  on  appeal,  1  Dick.  Ch.  Rep.  607;  Crane  v.  BoUeSy  ^  Diek^ 
Ch.  Rep.  S73. 

The  trustees  of  the  First  Presbyterian  Society  rest  their  claim 
upon  the  insistment  that  it  was  the  intention  of  the  testator  to- 
limit  the  devolution  of  title  in  his  property  to  his  direct  heirs,, 
and,  in  the  case  of  the  failure  of  such  heirs,  to  have  it  sold  for 
the  benefit  of  the  society.  The  argument  is  that  such  intention 
is  sufficiently  manifested  by  the  testator's  express  limitation  of 
the  remainder  to  William's  children  "  lawfully  begotten  in  wed-r 
lock,"  and  by  the  condition  upon  which  the  society  is  to  take, 
which  is  the  death  of  William,  '^  leaving  no  children  or  other 
lineal  descendants  to  inherit  the  said  property."  The  insistment 
can  derive  little  support  from  the  first  of  these  clauses  taken  by 
itself,  for  the  manifest  purpose  of  that  clause  was  to  limit  the 
devolution  of  title  to  legitimate  children  of  the  testator's  son  and 
exclude  illegitimate  children,  not  for  the  benefit  of  lineal  de* 
scendants,  but  impliedly  to  prefer  lawful  kindred,  even  though 
collateral.  The  more  serious  consideration  is  presented  by  the 
second  clause,  especially  when  it  is  taken  in  connection  with 
the  clause  just  commented  upon.  It  manifests  a  preference  for 
the  Presbyterian  society  over  collateral  kindred.  If  William 
should  die  leaving  no  children — impliedly  children  of  the  char- 
acter previously  referred  to,  "  b^otten  in  lawful  wedlock,"  or 
other  lineal  descendants,  the  issue  of  children — the  propertjr 
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-shall  go  to  the  society.  I  think  that  the  desire  to  limit  the 
'devolution  to  lineal  descendants,  thus  exhibited,  is  clear.  But 
iestamentaiy  intent  is  the  purpose  to  render  effective  the  testa* 
tor^s  preference  or  desire  and  consists  of  something  more  than 
the  mere  desire.  The  testator's  preference  of  the  Presbyterian 
society  over  his  collateral  kindred,  though  apparent,  is  not  alone 
sufficient  to  give  direction  to  the  property.  It  must  be  sup- 
ported by  the  appearance  of  a  putpose  that  the  preference  shall 
have  effect  Does  such  purpose  appear  ?  The  testator  provided 
that  if  William  should  die  before  coming  into  possession,  hiaf 
lawful  children  should  take  in  his  stead,  and  jf  he  should^  die 
without  leaving  such  children,  or  the  issue  of  deceased  children, 
before  coming  into  possession,  the  property,  at  the  expiration  of 
the  life  estate,  should  be  sold  by  the  executors  for  the  benefit 
of  the  society.  However  strong  his  desire  may  have  been  to 
prefer  the  church  to  collateral .  kindred,  he  did  not  attempt  to 
provide  for  the  execution  of  that  desire  beyond  the,  time  when 
Tiis  son  should  die  prior  to  bis  coming  into  possession.  He  meant 
that  if  his  son  should'  come  into  possession  he  would  take  a  fee 
-even  though  immediately  thereafter  he  should  die  without  lawful 
issue,  and,  if  the  son  should  die  before  coming  into  possession, 
that  the  son's  lawful  children  should,  at  the  son's  death,  take 
the  fee  whatever  future  events  might  be.  But  if,  at  the  time  of 
the  son's  death,  there  should  be  no  children  of  the  son  or  their 
issue,  then  the  right  of  the  society  would  attach  subject  to  the 
iife  estate.  Each  contemplated  contingency  was  to  hinge  upon 
the  death  of  William  and  relate  to  that  time.  No  attempt  was 
made  to  control  the  estate  after  that,  event.  The  testfunentary 
purpose,  with  reference  to  the  estate,  then  ceased.     •  .   *    . 

The  real  estate  belongs  to  the  heirs-at-law  of  William  Henry 
White,  and  the  complainant  has  no  further  duty  to  perform  with 
xefetence  to  it. 

By  the  fourth  paragraph  of  the  will,  the  testator  imposed 
upon  hia.ex^ecutors  the  duty  of  notifyinjg  his  son^  or  "  the  ^Ifigal 
iteprtjsentfttnfes  "-  of  the  son,  of  the  death,  of  the  testator's  wlSoi/r,. 
At  the  widow's  death  the  son  was  dead,  and,  in  tiirii,  his  son 
was  dead,  and  tl|eper^r9iancec^the  pmcprili)p4r4u^>'Pfl4<\4feft* 
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tioQ  iDvolved  the  asoertainmeut  of  the  heirs-at-law  of  the  grand- 
80O,  they  being  "the  repreeentati ves "  so  far  as  real  estate  fa 
coDcerDed.  Under  instractions  from  this  oourt  the  executor 
performed  that  duty  and  necessarily  expended  in  his  inquiries,, 
in  this  country  and  in  England,  $242.10.  The  notice  was^  given 
through  actual  and  constructive  servfee  of  process  in  this  suit 
The  bill  asks  that  the  disbursement  thus  made  may  be  diarged 
upon  the  real  estate,  there  being  no  personalty.  It  is  properiy 
so  chargeable,  and  the  prayer  in  this  respect  will  be  granted. 
The  parties  to  the  suit  will  be  allowed  their  costs,  to  be  paid  out 
of  the  real  estate. 


Anna  R.  Ashton  et  al. 


George  Wilkinson  et  al.,  executors  of  the  will  of  John  P^ 
Wakeman,  deceased. 

1.  Interest  upon  a  legacy  oommenoeB  to  run  when  payment  of  the  legacy  is- 
demandable. 

2.  When  no  time  is  fixed  in  the  will  for  the  payment  of  a  legacy,  it  Is 
deteandable  one  year  after  the  death  of  the  testator. 

8.  If  a  l^^y  be  payable  after  the  happening  of  a  contingency,  it  is  de- 
mandable when  the  contingency  happens,  aft^  a  year  from  the  teetatoi's- 
death. 

4.  W.,  by  hb  will,  directed  that  his  wife  should  have  power,  by  her  will,  to- 
appoint  the  distribution  of  a  certain  sum  from  his  estate.  The  wife  suryived 
W.  three  years,  and  then  died,  leaving  a  will  by  which  she  appointed  the- 
distribution  of  the  sum  provided  by  his  wiU. — Hdd  that,  the  will  of  W.  not 
having  fixed  a  time  for  the  payment  of  the  sum,  the  payment  was  demandable- 
by  the  wife's  appointees  immediately  after  the  probate  of  her  wilL 


In  partition.    On  application  for  the  payment  of  int^«rt  on 
legacies  charged  upon  the  land. 

Jtfn  George  Holmes,  with  whom  was  Mr.  Joseph  A.  Flannery 
(of  New  York),  for  the  legatees. 

Jfr.  Biohard  Wuyne  Parker ,  tot  the  executoA 
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Ths  Chanoellob. 

John  p.  Wakeman  died  in  December,  189L  In  hifi  will, 
admitted  to  probate  in  the  same  month,  after  directing  the  pay- 
ment of  his  debts  and  funeral  expenses,  appointing  executors 
and  guying  them  power  to  sell  his  real  estate,  and  giving  the 
income  of  the  entire  estate  to  hi^  wife  for  her  life,  he  conferred 
this  anthority  upon  his  wife : 

''I  herebj  also  authorise  mj  said  wife  to  convey  by  will  in  sach  manner 
and  for  soch  porpoee  as  she  may  deem  best  the  sum  of  fifty  thousand  dollars 
of  my  estate,  which  sum  of  fifty  thousand  dollars  is  in  lieu  of  dower." 

Then  he  disposed  of  the  residue  of  his  estate  to  others. 

By  a  oodidl  to  the  will  he  modified  the  provision  for  his  wife 
by  restricting  the  income  she  was  to  take  to  all  the  income  from 
his  estate,  not  exceeding  five  thousand  dollars,  the  excess  over 
that  sum  to  be  capitalized  and  go  to  the  residue  of  the  estate. 
He  gave  his  wife  certain  chattels  and  the  use  of  a  house  for  her 
life,  the  executors  not  to  have  power  to  sell  that  house  except 
with  her  consent  in  writing. 

These  provisions  he  declared  to  be  in  lieu  of  dower. 

Then  he  proceeded : 

**JFyth.  The  amount  which  my  said  will  authorized  my  wife  to  convey  by 
her  will  is  hereby  reduced  from  fifty  thousand  dollars  to  thirty  thousand 
dollars." 

Then  he  gave  and  bequeathed  eleven  legacies,  aggr^ting 
$13,000,  to  be  paid  ^^  without  interest,  within  one  year  after  the 
decease  of  mj  wife,^'  and  made  disposition  of  the  residue  of  his 
estate  to  a  number  of  persons  nam^,  share  and  share  alike. 

Mrs.  Wakeman  died  on  the  3d  of  April,  1894.  By  iier  will, 
admitted  to  probate  in  the  same  month,  she  exercised  the  power 
given  to  her  to  appoint  distributees  of  $30,000  of  her  husband's 
estate,  dividing  the  ftind  into  several  portions. 

She  never  had  possession  of  the  $30,000,  and  expressly  styled 
lier  ai^intments  of  it  as  out  of  her  husband's  estate. 

The  appointees  now  claim  that  they  are  entitled  to  be  paid 
iaterast  opon  the  sums  i^pointed  to  them  respectively,  from  the 
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date  of  the  perfected  appointment^  that  is,  the  probate  of  Mrs. 
Wakeman's  will* 

In  behalf  of  the  takers  of  the  residue  of  the  estate  of  Mr. 
Wakeman,  it  is  argued  that  the  intent  of  Mr.  Wakeinan  that  all 
legacies  out  of  his  estate  paid  within  a  year  fix>m  the  death  of 
his  wife  should  be  paid  without  interest^  is  manifested  in  his 
will.  Their  reliance  is  upon  the  provision  for  the  payment  of 
the  eleven  l^acies  within  a  year  from  his  wife's  death^  without 
interest,  the  argument  being  that  such  provision  indioates  a  pur- 
pose to  give  his  executors  time  to  realize  from  the  investments 
made  to  serve  bis  wife's  life  estate  before  any  distribution. 

I  think  the  provision  demonstrates  that  the  testator  took  into 
oonsideration  the  ability  of  his  estate  to  presently,  upon  the  pro- 
bate of  his  wife's  will,  meet  the  demands  he  had  created  against 
it,  and,  in  order  to  relieve  it,  postponed  the  payment  of  the 
aleven  legacies,  and,  by  implication,  the  distribution  of  the  resi- 
<tue.  But  I  cannot  infer  from  this  provision  that  he  postponed 
the  demands  which  the  exercise  of  the  power  conferred  upon 
his  wife  would  occasion.  The  very  feet  of  his  expressly  defin- 
ing a  postponement,  after  consideration  of  the  convenience  of 
his  estate,  appears  to  exclude  any  but  the  clearest  implication  of 
other  postponement,  for  we  should  assume  that  when  he  dealt 
with  the  subject  of  postponement  he  went  as  far  as  he  intended 
to  go.  Indeed,  for  aught  that  appears  to  the  contrary,,  it  may 
have  been  his  intention  to  so  provide  that  all  demands  should 
not  come  upon  the  executors  at  once.  He  may  have  thought 
that  they  could  quickly  realize  from  assets  and  pay  the  $30,000 
to  be  given  by  his  wife,  and  then,  within  the  year,  provide 
for  the  $13,000  he  gave  in  pecuniary  legacies,  and  later,  after 
accounting,  distribute  the  residue. 

The  general  rule  is  that  interest  commences  to  run  when  the 
l^acy  is  demandable.  Executors  have  a  year  hfter  their  testa- 
tor's death  to  ascertain  and  collect  the  assets  and  make  payment 
of  general  l^ades,  for  the  payment  of  which  no  time  is  fixed 
in  the  will.  After  that  year  the  l^acy  is  demandable,  and^ 
faiocording  to  the  general  rule,  interest  then  commences  to  run. 
Wm.  Ex.  imr^  Bed/.  Wills  466.    If  the  legacy  l?e  payaW* 
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after  the  happening  of  a  oontingency,  such  as  the  death  of  a 
tenant  for  life,  it  is  demandable  when  the  oontingency  happens 
afta:  a  year  from  the  testator's  death,  JLaundy  v.  WUUamay  2 
P.  Wms.  481;  Banham  v.  Banham,  11  Stew.  Eq.  419;  Miller 
V.  PMUp,  6  Paige  573. 

In  the  application  of  these  rules  to  the  present  case,  my  atten- 
tion has  been  arrested  by  the  decision  in  TaJtham  v.  Drummond^ 
H  Hemm.  &  M.  £6£y  where  there  was  a  fund  held  by  trustees 
mider  a  marriage  settlement,  subject  to  the  wife's  power  of  ap- 
pointment by  will  upon  the  happening  of  a  certain  contingency, 
in  which  it  was  hdd  that  the  rule  that  interest  did  not  run  mpon 
l^acies  until  the  expiration  of  one  year  from  the  death  of  the 
testatrix,  applied  to  the  l^acies  she  appointed  out  of  the  trust 
fund.  It  is  suggested  that  the  |30,000,  over  which  Mrs.  Wake- 
man  had  the  power  of  appointment,  was  situated  similarly  to 
this  trust  fund,  and  that,  as  in  Tatham  v.  Drummond,  a  year 
from  the  death  of  the  wife  was  allowed  to  the  trustees,  so  here  a 
year  should  be  allowed  to  the  executors  of  Mr.  Wakeman  from 
the  death  of  Mrs.  Wakeman. 

I  think  that  case  is  distinguishable  from  this  in  the  fact  that 
there  the  question  was  as  to  the  application  of  the  rule  that  a 
year  should  be  allowed  for  the  payment,  while  here  the  question 
really  is,  not  as  to  the  application  of  that  rule,  but  whether 
there  shall  be  an  addition  to  it  in  the  allowance  of  a  second  yean 

There  the  trust  fund,  in  substance,  stood  as  the  wife's  own 
property,  the  trust  being  the  means  by  which  it  was  held  for 
her;  and  the  court  considered  that  the  existence  of  the  trust 
should  not  defeat  the  application  of  the  rule  that  one  year  is 
allowed  for  the  pa)anent  of  legacies^  although  the  reason  sup- 
porting the  rule  might  not  apply  in  its  full  vigor. 

In  the  present  case,  the  will  of  Mr.  Wakeman  contemplated 
a  ftind  of  $30,000,  which  was  to  yield  income  during  the  wife's 
life  and  be  ready  against  the  uncertainty  of  the  time  of  her 
death  and  the  contingency  of  her  appointing  its  payment.  Be^ 
cause,  as  strong  reason  for  granting  a  year  after  the  wife's  death, 
as  existed  in  Tatham  v.  Drummond,  to  justify  the  application 
of  th^'  hU  tbati  year'  is-ta  he  allowed  appeals,  iit;:if  prged 
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anotber  year  should  be  given  in  this  ease.  Mr.  Wakeman's 
ezecators  have  already  had  the  benefit  of  liie  rule  applied  in 
Taiham  v.  DrwMnond,  More  than  a  year  has  elapsed  sinoe  his 
death^  and  all  liiat  time  they  have  been  facing  the  present  emer- 
gency. Shall  they  be  allowed  a  second  year?  As  has  been 
seen,  it  is  not  the  rule  to  allow  a  second  year  where  the  l^acy 
is  payable  upon  the  happening  of  a  contingency.  I  do  not  find 
either  authority  or  sufficient  reason  to  justify  such  an  allowance. 
The  appointees  should  receive  interest  upon  the  sums  ap- 
pointed to  them  respectively^  from  the  date  of  the  probate  of 
Mrs.  Wakeman's  will  to  the  dates  of  the  payments  of  those 
several  sums. 


H.  Heyward  Isham 

V. 

Louis  F.  Thbrasson  et  al. 

1.  W.,  the  holder  of  a  mortgage  upon  the  lands  of  T.,  delivered  to  T.  a 
writen  memorandum  as  follows:  ''  I  agree  with  70a  to  assign  jour  *  *  * 
mortgage  *  *  *  to  any  party  you  may  dedre,  in  consideration  of  receiv- 
ing from  you  or  them  the  sum  of  $25(X  *  *  *  I  do  this  in  consideration 
of  the  taxes,  assessments  and  charges  you  have  already  paid  and  now  due  on 
the  property." 

2.  The  administrator  of  W.  repeatedly  called  upon  T.  to  pay  the  $250  and 
take  an  assignment  of  the  mortgage.  T.  expressed  a  mllingness  to  do  to, 
but  failed  to  produce  the  money.  After  T.  had  had  ample  opportunity  to  pay 
the  money  and  take  the  assignment,  the  administrator  assigned  the  mortgage 
to  I.,  who  brought  suit  to  foreclose  it  Thereupon  T.  tendered  L  $250  and 
demanded  an  assignment  of  the  mortgage. — Hdd^  that  the  memorandum, 
regarded  as  a  prtmdie  to  assign,  was  not  supported  by  valuable  consideration, 
and  that,  regarded  as  an  oger  to  assign,  it  was  so  conditioned  that  the  only 
binding  acceptance  of  the  offer  was  the  payment  or  tender  of  the  $250,  and 
that,  as  the  offer  was  voluntary,  it  could  be  withdrawn  at  any  time  before 
aooeptance  as  aforesaid. 

On  bill  to  foreclose  roort^gei  answer^  rq>lication  and  proo& 
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On  the  2d  day  of  April,  1865,  Lonis  F.  Therasson,  who  is  a 
lawyer  in  the  city  of  New  York,  in  order  to  secure  the  payment 
of  part  of  the  paiGhase-money  for  certain  lands  in  the  city  of 
Etimbeth,  which*  Job  Winans  then  conveyed  to  him,  delivered 
to  Winans  his  bond  for  $1,275,  payable  in  two  years,  secured 
by  a  mortgage  on  the  lands  oonveyed.  Job  Winans  died  in 
AugOflil,  1872,  leaving  a  will  by  which,  among  other  things,  he 
bequeathed  the  Therasson  bond  and  mortgage  to  his  son,  Job 
M.  Winans. 

The  taxes  upon  the  mortgaged  premises  were  paid  to  October,. 
1876.  Thereafter,  neither  taxes,  asseesments  nor  interest  were 
paid.  On  the  13th  of  October,  1891,  Job  M.  Winans  delivered 
to  Tbeiaseon  the  following  memorandum  in  writing : 

"New  Yobk,  October  13, 1891. 

«L.F.TfiKRAflBOK, 

"  I  agree  with  joo  to  anign  jour  bond  and  mortgage  for  |1,275  and  int  due 
&c^  given  bj  jou  to  the  late  Job  Winans  and  now  held  by  me,  to  any  party 
yon  may  desire,  in  consideration  of  receiving  from  you  or  them  the  sum  of 
$25€L  I  will  execute  such  an  assignment  of  said  bond  and  mortgage  as  yoa 
may  derire  for  the  amoont  due  and  interest.  I  do  this  in  consideration  of  the 
taxes,  aaseaioMDtB  and  charges  you  have  already  paid  and  now  due  on  the 
property* 

"Youre&c, 

•'Job  M.  WnffAHB." 

With  this  memoranduni,  the  bond  and  mori^age  were  con- 
fided to  Tha*as8on,  so  that  he  might  the  more  readily  n^otiate 
their  sale,  he  agreeing  to  return  them  upon  demand. 

Job  M.  Winans  died  intestate  on  the  4th  day  of  November,. 
1891,  and  in  the  same  month,  letters  of  administration  of  his- 
eatate  were  issued  to  his  son.  Job  Irving  Winans.  On  the 
24th  of  the  same  month,  the  administrator,  not  knowing  of  hi» 
ftther's  memorandum,  offered  the  bond  and  mortgage  to  Theras* 
son  for  |200.  This  offer,  as  the  answer  states,  was  left  open  for 
a  time,  to  enltble  Therasson  to  examine  the  title  of  the  adminis* 
trator  to  make  an  assignment  of  the  bond  and  mortgage.  The- 
rasBoa,  however^  fiiiled  to  act  in  the  matter,  and  in  January,, 
18M|  the  adminislmtory  by  a  menenger,  demanded  the  return 
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of  the  bond  and  mortgage,  Therasson  refosed  to  deliver:  it  up. 
A  few  days  later^  the  administrator  made  personal  demand  for 
the  papers  and  was  put  off.  Still  later,  he  again  called  on  The- 
rasson,  who  promised  that^  on  Monday,  the  10th  of  February, 
he  would  take  the  assignment  and  pay  the  |200.  When  the 
10th  of  February  arrived,  Therasson  &iled  to  meet  the  admin- 
istrator, as  arranged,  and  the  next  day,  by  letter,  excused  his 
failure  to  appear  by  an  all^ation  of  illness,  expressing  his 
belief  that  he  would  have  some  one  take  the  assignment  on  the 
following  Monday.  To  this  latter,  the  administrator  replied 
that  he  had  made  arrangements  for  the  triansfer  of  the  moirtgags 
to  other  parties. 

On  the  16th  of  February,  1892,  Therasson  first  apprised  the 
administrator  of  the  existence  of  the  memorandum  of  Job  M. 
Winans,  and  notified  him  that  he  had  a  party  ready  to  take  the 
assignment  and  pay  the  $250  contemplated  in  that  memoran- 
dum, and  asked  that  he  be  notified  when  the  assignment  would 
be  ready.  The  administrator  asked  to  see  the  memorandum, 
and,  after  some  delay,  was  allowed  to  take  a  copy  of  it.  Upon 
being  satisfied  that  it  was  his  father's  promise,  he  declared  that 
he  "  would  have  to ''  carry  it  out,  and  later,  on  March  9th,  he 
wrote  to  Therasson  that  he  would  attend  at  Therasson's  office  -on 
the  14th  of  that  month,  at  an  hour  named,  to  make  the  assign- 
ment, and  notified  Therasson  that  the  matter  must  then  be  con- 
«4immated  or  he  would  be  obliged  to  make  arran^nients  with 
other  parties.  To  this  communication  Therasson  replied  on  the 
12th  of  March,  pleading  engagements  for  the  14th,  and  prom-; 
ising  that,  during  the  following  week,  he  would  examine  the 
administrator's  title  and  arrange  with  the  administratoi'^s  lay^yer 
to  close  the  matter.  After  waiting  until  the  22d  of  March, 
without  hearing  from  Therasson,  the  administi^r  assigtied  the^ 
mortgage  to  the  complainant. 

The  defence  to  the  complainant's  suit  to  foreclose  is,  that  tjbe; 
complainant  bought  the  mortgage  with  notice  of  the  memorandums 
of  August  13th,  1891,  and  that  Therasson  has  tend^*ed  .himt 
$250,  and  the  forpi  of  an  a3sjgttment  of  the  piortg^  jsoXki 
Francis  Therasson,  Jr.,  and  demanded  tliat  be  taketh^bi^kiejr;. 
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and  execute  and  deliver  an  assignment  in  performance  of  the 
agreement  contained  in  that  memorandum. 

Mr.  Patrick  H.  GUhody,  for  the  complainant. 

Mr.  William  D.  TyndaU,  for  the  defendants. 

The  Chancellor. 

The  qnestions  presented  by  the  defenoe  are— ^r«<,  whether^ 
regarding  the  memorandum  of  October  13th,  1891,  as  a  promise 
to  assign,  it  is  supported  bj  valuable  consideration  so  as  to  be 
binding;  and  second^  whether,  r^arding  it  as  a  mere  voluntary 
offer  to  assign,  it  was  so  accepted  as  to  be  binding. 

The  memorandum  purports  to  have  been  made  in  considera- 
tion of  previous  payments;  by  Mr.  Therasson,  of '  taxes  &c» 
charged  on  the  mortgaged  premises,  and  of  the  fact  that  at  the 
making  of  the  memorandum,  there  existed  unpaid  taxes  encum- 
bering the  property.  To  constitute  a  valuable  consideration^ 
.which  will  render  a  promise  enforceable,  the  promisor  must  thereby 
acquire  some  benefit  or  advantage,  and  the  promisee,  or  some  one 
for  him,  must,  in  consequence  of  the  promise,  surrender  some 
right  or  suffer  loss  or  disadvantage.  Oonover  v.  Stilltoell,  6  Vr. 
64'*  A  mere  promise  to  relinquish  part  of  a  debt,  or,  which  is- 
the  same  thing,  to  take  part  in  discharge,  or  for  an  assignment, 
oi  the  whole,  is  rmdum  padum  and  without  li^l  obligation^ 
Day  V.  OardneTy  16  Stew.  Eq.  199,  201;  Tulane  v.  Clifton,  ^ 
Dick.  Ch.  Bep.  36  1 ;  8.  C.  on  appeal,  S  Dick.  Ch.  Rep.  310. 

Mr.  Winans  did  not  reap  any  benefit  or  advantage  from  his- 
promise,  nor  did  Mr.  Therasson  suffer  any  disadvantage  or  loss- 
because  of  it.  Mr.  Therasson  did  not  pay  .the  taxes  and  assess- 
ments in  reliance  upon  the  promise,  nor  did  he  suffer  taxation 
because  of  it.  The  reference  in  the  memorandum  to  Mr.  The- 
rasson^s  payment  of  taxes  and  assessments,  as  the  consideration 
for  his  promise  to  assign  upon  being  paid  $260,  was  not  refer- 
eoce  to  a  valuable  legal  consideration,  but  merely  to  matter  of 
sympathetic  inducement,  as  though  the  promisee  had  said — 
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''  You  have  been  bordeoed  with  the  payment  of  taxes  and  aaseesments  and 
the  mortgaged  lands  are  yet  charged  with  taxes  and  asseesments  which  have 
not  been  paid ;  therefore,  when  you  pay  me  $250, 1  vrill  assign  my  mortgage 
to  you  or  to  another  whom  you  may  procure  to  take  it." 

The  promise  thus  made  was  clearly  voluntary  and  incapable 
of  enforcement,  prior  to  the  payment  or  tender  of  the  $250. 

Hegarding  the  memorandum  in  the  light  of  an  offer  to  assign 
the  mortgage,  it  is  noticed  that  it  is  conditioned  upon  the  receipt 
of  $250.  Its  language,  divesting  it  of  superfluous  words,  is : 
"**  I  agree  *  *  *  to  assign  *  *  ♦  in  consideration  of 
receiving  *  *  *  the  sum  of  $250.'^  The  only  effective 
acceptance  of  such  an  offer  was  the  payment  or  tender  of  the 
^250.  Prior  to  that  payment,  or  the  legal  tender  of  the  pay- 
ment— ^which  itself  would  furnish  valuable  consideration,  OW- 
Ung  V.  Dana,  10  C.  E.  Or.  266 — the  whole  matter  rested  in 
mere  voluntary  promise  or  offer,  which  was  revokable  at  the 
pleasure  of  the  promisor  or  his  legal  representatives.  Houghr 
v^out  V.  Boisaubiriy  S  C.  E.  Or.  SIS. 

It  is  clear  that,  after  affording  Mr.  Therasson  ample  oppor- 
tunity to  avail  himself  of  the  offer  by  a  proper  acceptance,  liie 
administrator  of  Mr.  Winans  wiliidrew  it 

Upon  this  consideration,  I  conclude  that  the  complainant  is 
•entitled  to  a  decree. 

It  appears  that  the  successive  holders  of  the  mortgage  have, 
at  times,  been  in  possession  of  the  mortgaged  premises  upon  an 
agreement  that  the  value  of  their  possession  should  be  credited 
upon  accruing  interest,  therefore  it  should  be  referred  to  a  master 
to  take  an  account  upon  the  amount  due  upon  the  mortgagCi 
allowing  credit  for  the  value  of  such  possession. 
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Lawbekce  O'Connor 

V. 

Peter  Tyrrell  et  al. 

L  A  contract  for  the  sale  of  land  contained  this  proyision :  **  Said  party  of 
the  second  part  [O'Connor]  shall  have  possession  of  said  premises  on  the  14th 
day  of  May,  1894,  and  in  the  event  of  the  failure  of  said  parties  of  the  first 
part  to  deliver  the  deed  at  the  time  and  in  the  manner  hereinafter  referred  to, 
the  said  parties  of  the  first  part  hereby  agree  to  repay  to  said  party  of  the 
second  part  the  said  sum  of  $250,  heretofore  paid  as  part  of  the  consideration 
money,  and  in  addiUon  thereto,  such  sum,  not  exceeding  |1,250,  as  said  party 
of  the  second  part  shall  have  pfiid  upon  the  examination  or  guarantee  of  the 
title  to  said  premises,  or  in  the  repair,  improvement  or  furnishing  of  the 
building  or  ground,  or  the  survey  thereof,  or  shall  have  in  any  way  incurred 
or  expended  in  the  preparation  for  the  purchase  of  and  taking  of  title  to  said 
premiBes,  not  exceeding  the  said  sum  of  |1,260,  such  payment  to  be  accepted 
by  said  party  of  the  second  part  as  Uquidated  damages  for  any  breach  of  this 
agreement  by  the  said  parties  of  the  first  part;  and  in  event  of  the  failure 
of  said  parties  of  the  firet  part  so  to  deliver  said  deed  at  tfie  time  herein 
stated,  said  party  of  the  second  part  hereby  agrees  to  surrender  possession  of 
said  premises  within  fifteen  days  from  June  26tii,  1894,  to  James  Tyrrell,  one 
of  said  parties  of  Uie  first  part  heretp.  And  said  party  of  the  second  part 
shall  not,  under  any  circumstances,  be  held  to  be  liable  for  any  rental  for  the 
occupancy  of  said  premises." 

2.  The  parties  of  the  firet  part  arbitrarily  refused  to  deliver  the  deed.— fleW, 
that  the  repayment,  stipulated  as  liquidated  damages,  was  not  provided  for 
tiie  ««e  of  such  a  breach  of  the  contract,  but  for  failure  after  bona  JUU  effort 
to  make  title  to  the  purohaser;  hence,  in  the  absence  of  the  appearance  of 
such  fiiilore,  that  the  question  whether  equity  will  specifically  enforce  the  per- 
fonnance  of  a  contract  in  which  Uquidated  damages  are  agreed  upon  for  its 
Inreach,  does  not  arise.  

On  motion  to  dismiss  bill. 

Mr.  Charles  L.  Corbin,  for  the  motion. 

Mr.  John  Cfarricky  contra. 

The  Chancellor. 

The  motion  k  made  in  virtue  of  the  two  hundred  and  thir- 
teeoth  nile,  and  takes  Ae  place  of  a  demurrer  to  the  UU. 
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The  case  presented  by  the  bill  is  this:  James  Tyrrell^  for 
himself  and  as  attorney  in  fact  for  others  who  are  co-tenants 
with  him  of  certaiu  land  in  the  city  of  Bayonne^  on  the  20th 
of  April,  1894,  agreed  to  sell  that  land  to  the  complainant  for 
$7,250,  of  which  $250  were  to  be  paid  upon  the  execution  of 
the  agreement  of  sale  and  the  balance  was  to  be  paid  upon  the 
delivery  of  the  deed  on  the  21st  of  the  following  May,  $5,000 
in  cash  and  the  remainder  by  assumption  of  the  payment  of  a 
mortgage  of  $2,000,  by  which  the  property  was  encumbered. 
Upon  examination  of  the  title,  it  was  discovered  that  the  power 
of  attorney  under  which  James  Tyrrell  assumed  to  act  for  his 
co-tenants,  who  lived  in  Ireland,  though  duly  executed,  was 
defectively  acknowledged  by  some  of  the  co-tenants.  Therefore, 
it  was  agreed  that,  instead  of  having  the  power  of  attorney  re- 
acknowledged,  the  deed  should  be  directly  executed  by  all 
owners  of  the  property  and  be  sent  to  Ireland  for  that  purpose. 
As  more  time  would  be  required  in  such  execution  than  the 
terms  of  the  contract  of  sale  would  admit  of,  a  new  agreement 
was  entered  into  on  the  8th  of  May,  by  which  the  former  con- 
tract was  annulled,  and  the  26th  of  June  was  fixed  for  the 
delivery  of  the  deed  and  the  full  consummation  of  the  transac- 
tion.    The  latter  agreement  contains  this  stipulation : 

"  Said  party  of  the  second  part  [CyConnor]  shall  have  poflBession  of  said 
premises  on  the  14th  day  of  May,  1894,  and  in  the  event  of  the  failure  of  said 
parties  of  the  first  part  to  deliver  the  deed  at  the  time  and  in  the  manner 
hereinafter  referred  to,  the  said  parties  of  the  first  part  hereby  agie6  to  repay 
to  said  party  of  the  second  part  the  said  sum  of  $250,  heretofore  paid  as  part 
of  the  consideration  money,  and  in  addition  thereto,  such  sum,  not  exceeding 
$1,250,  as  said  party  of  the  second  part  shall  have  paid  upon  the  examination 
or  guarantee  of  the  title  to  said  premises,  or  in  the  repair,  improvement  or 
furnishing  of  the  building  or  ground,  or  the  survey  thereof,  or  shall  have 
in  any  way  incurred  or  expended  in  the  preparation  for  the  purchase  of  and 
taking  of  title  to  said  premises,  not  exceeding  the  said  sum  of  $1,250,  such 
payment  to  be  accepted  by  said  party  of  the  second  part  as  liquidated  dam- 
ages for  any  breach  of  this  agreement  by  the  said  parties  of  the  first  part,  and 
in  event  of  the  failure  of  said  parties  of  the  first  part  so  to  deliver  said  deed 
at  the  time  herein  stated,  said  party  of  the  second  part  hereby  agrees  to  sur- 
render possession  of  said  premises  within  fifteen  days  from  June  26th,  1894, 
to  James  Tyrrell,  one  of  said  parties  of  the  first  part  hereto.  And  said  party 
of  the  second  part  shall  not,  under  any  circamstances,  be  held  to  be  liable  for 
any  rental  for  the  occupancy  of  said  premises." 
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Id  pursuance  of  this  agreement,  the  complainant  paid  $260  in 
cash,  broke  up  his  home  in  the  city  of  New  York  and  moved  to 
the  premises  contracted  to  be  conveyed  to  him,  upon  which  he 
made  repairs  which  have  cost  him  nearly  $2,000. 

On  the  26th  of  June,  1894,  he  duly  tendered  the  |5,000  he 
was  then  to  pay,  and  demanded  a  deed  in  accordance  with  the 
terms  of  the  agreement,  to  which  tender  and  demand  James 
Tyrrell  replied  that,  as  attorney  in  fact,  he  was  unable  to  deliver 
the  deed,  and  that  he  desired  a  statement  of  the  complainant's 
expenditures,  contemplated  by  the  clause  of  the  contract  which 
has  been  quoted,  in  order  to  ascertain  and  pay  the  sum  agreed 
upon  as  liquidated  damages,  and  also  that  he  desired  to  fix  a  day, 
within  the  terms  of  the  contract,  upon  which  the  complainant 
would  surrender  to  him  possession  of  the  land. 

The  only  question  presented  in  the  argument  was,  whether 
this  court  will  compel  a  conveyance  to  the  complainant,  notwith- 
standing the  provision  for  the  payment  of  liquidated  damages 
upon  the  breach  of  the  contract,  the  contention  in  behalf  of 
the  defendants  being  that,  by  the  agreement,  the  parties  have 
expressly  stipulated  the  measure  of  the  damages  which  will  re- 
sult from  the  defendants'  non-performance  of  the  agreement,  and 
therefore  equity  will  leave  the  complainant  to  the  recovery  of 
those  damages,  on  the  ground  that  an  appeal  to  equity  is  unnec- 
essary since  the  legal  relief,  by  agreement,  has  been  rendered 
adequate. 

For  the  breach  of  contracts  the  common  law  gives  a  single 
remedy.  It  requires  the  wrongdoer  to  pay  a  sum  of  money  as 
compensation.  When  the  contract  broken  is  an  obligation  to- 
pay  money  that  remedy  amounts  to  specific  performance.  But 
there  are  many  contracts  for  the  breach  of  which  such  a  remedy 
18  inadequate,  and  that  inadequacy  has  given  rise  to  the  jurisdio* 
tion  of  chancery  to  enforce  specific  performance  of  contracts,  re- 
quiring  the  performance  or  omission  of  the  very  acts  agreed 
upon.  The  remedy  is  thus  made  identical  with  the  right  with* 
held,  and  the  defendant  is  thereby  deprived  of  the  option,  which 
the  I^al  remedy  practically  gives  him,  to  disregard  the  actual 
obligation  by  which  be  is  bound  and  pay  a  sum  of  money  in  the 
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place  thereof.  Pom.  /Spec.  Per/,  §  S.  The  inadequacy  of  the 
legal  remedy^  by  compensation  in  damages^  is  generally  r^aided 
as  conspicuous  in  cases  of  agreements  for  the  sale  and  purchase 
of  real  estate^  each  parcel  of  which  differs  in  some  respects  from 
others.  Such  property  is  usually  bought  because  it  possesses 
some  feature  which  attracts  by  personal  gratification  and  de- 
termines the  purchaser  to  make  some  particular  use  of  it  The 
present  case  is  not  an  exception  to  this  usual  condition.  The 
description  of  the  property  discloses  its  boundary  upon  the  shore 
of  the  Newark  bay,  with  its  expanse  of  water,  and  the  occupancy 
of  it  by  the  complainant  indicates  that  he  has  determined  to 
make  it  his  residence,  and  his  expenditures  upon  it  give  evidence 
of  his  appreciation  of  its  situation  and  surroundings.  It  is  thus 
made  plain  that  compensation  in  damages  will  not  be  the  full 
measure  of  relief  which  a  breach  of  the  contract  by  the  defend- 
ants, in  justice,  demands. 

This  situation  primarily  leads  to  a  critical  examination  of  the 
contract,  and  the  meaning  of  its  clause  which  I  have  quoted,  to 
ascertain  the  correctness  of  the  defendants'  assumption  that  a 
stipulated  sum  has  been  fixed  as  damages  to  be  had  for  the  mere 
non-performance  of  the  contract  by  the  defendants. 

That  which  was  contracted  for  was  the  purchase  and  sale  of 
land — a  portion  of  the  purchase-money  was  to  be  paid  at  once, 
and  the  purchaser  was  to  go  into  possession  pending  the  exeou- 
tion  and  delivery  of  the  deed,  when  the  remainder  of  the  pur- 
diase-money  was  to  be  paid.  It  was  in  contemplation  that  he 
would  proceed  to  repair,  improve  and  furnish  the  property.  In 
the  event  of  the  defendants'  failure  to  deliver  the  deed,  he  was 
to  surrender  the  possession  of  the  land  to  their  agent,  receive 
back  the  purchase-money  paid,  together  with  his  expenditures, 
not  exceeding  $1,250.  That  repayment  and  surrender  were  ex- 
pressly made  dependent  upon  the  failure  of  the  defendants  to 
deliver  the  deed.  In  this  arrangement,  which  contemplated  re- 
payment upon  the  happening  of  the  one  event,  feilure  to  deliver 
the  deed,  was  interpolated  the  parenthetical  clause,  that  such  re- 
payment was  to  be  accepted  by  the  complainant  as  liquidated 
damf^es  for  ^^any  breach"  of  the  contract  by  the  defendants. 
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As  the  repayment  was  limited  to  a  single  event,  and  made  pay- 
able upon  the  happening  of  that  event  only,  the  words  "  any 
breach/'  in  the  parenthetical  claase,  could  not  have  a  broader 
significance  than  failure  to  deliver  the  deed,  for  the  complainant 
was  bound  to  accept  the  repayment  only  in  that  event 

It  is  to  be  noted  that  upon  the  defendants'  failure  to  deliver 
the  deed,  the  complainant  is  to  have  merely  i>ecuniary  reimburse- 
ment and  not  compensatory  damages.  He  is  to  have  nothing 
for  his  disappointment,  trouble  and  discomfort.  The  inference 
from  a  submission  to  such  inadequate  damages  is,  I  think,  that 
n  stronger  meaning  was  intended  to  be  given  to  the  word 
" failure  ^^  than  mere  arbitrary  refusal  of  the  defendants  to  de- 
liver the  deed. 

^*  Failure^'  is  the  result  of  action  which  predicates  earnest 
-effort,  and  not  mere  inaction  and  refiisal  to  do.  It  is  in  this 
.sense,  I  think,  that  the  word  was  used  in  this  contract.  It  de^ 
manded  from  the  defendants  a  bona  Jide  effort  to  deliver  the 
-complainant  a  deed  which  would  vest  in  him  the  title  to  the 
property.  It  was  &ilure  after  such  effort  that  was  to  constitute 
the  breach  for  which  reimbursement  was  to  be  accepted  as 
.satis&ction. 

It  is  obvious  that  the  contract  was  not  an  alternative  one,  to 
-convey  or  pay  damages.  Damages  were  to  be  paid  upon  a 
-** breach"  of  the  contract,  which  primarily  required  an  honest 
effort  to  perform  and  fiiilure,  and  do  not  become  a  fi°ictor  in  the 
consideration  of  remedies  until  that  precedent  condition  is 
I>erformed. 

The  professed  inability  of  James  Tyrrell  to  deliver  the  deed 
required,  does  not  prove  the  inability  of  him  apd  his  co-tenants 
to  carry  out  the  contract  upon  their  part. 

The  case  presented,  then,  is  this :  A  certain  sum  is  agreed 
upon  as  satis&ction  to  the  complainant,  if  bona  fide  effort  to 
make  him  title,  fails.  So  far  as  it  appears  by  the  bill,  the  de- 
fendants can  make  that  title,  and  the  aid  of  this  court  is  invoked 
to  compel  them  to  do  so. 

I  think  that,  as  the  facts  now  appear,  the  complainant  is 
Nearly  entitled  to  a  decree,  and  that  the  case  is  not  brought 
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within  the  controversy  referred  to  in  Q'ane  v.  Peer,  16  Stew^ 
Eq.  657,  or  affected  by  the  intimation  of  Chancellor  Hal- 
sted  in  St.  Mary's  Church  v.  Stockton,  i  Hoist.  Ch.  5W,  as  the- 
defendants'  proposition  suggests. 

The  motion  will  be  denied^  with  costs. 


Patrick  Kennv  and  Mary  A.,  his  wife, 


Henry  Lembeck  et  al. 

1.  Where  a  person  who  desires  to  buj  land  at  a  judicial  sale  secretly  enters- 
into  a  fraudulent  arrangement  with  a  part  of  the  persons  interested  in  the 
land,  by  which  he  agrees,  if  such  persons  will  assbt  him  in  acquiring  the  land, 
he  will  pay  them  a  sum  of  money  in  addition  to  his  bid,  so  that  they  shall 
receive  more  than  the  others,  and  his  object  in  making  the  arrangement  is  to 
defraud  all  the  persons  interested  in  the  land,  both  those  with  whom  the 
arrangement  is  made  as  well  as  those  with  whom  it  is  not  made,  hb  fraud  is- 
80  iniquitous  in  its  character  that  the  court,  in  undoing  his  wrong,  must  admin- 
ister justice  regardless  of  the  consequences  to  him. 

2.  When  a  witness  confesses  that  he  was  a  willing  participant  in  the  fraud 
in  respect  to  which  redress  is  sought,  the  safe  administration  of  justice  requires 
that  his  evidence  shall  not  be  credited  unless  it  b  corroborated  in  one  or  more 
essential  points. 

On  final  hearing  on  bill  and  answers  and  proofs  taken  orally. 

Mr.  Samuel  D.  Haines  and  Mr.  Charles  H.  Voorhis^  for  the 
complainants. 

Mr.  Charles  L.  Corbin,  for  the  defendant  Lembeck. 

Mr.  William  S,  Stuhr,  for  the  defendants  Margaret  Bni^e  and 
Ellen  Kenny. 

Van  Fleet,  V.  C. 

The  complainants  seek  by  this  snit  to  have  a  sale  of  land  made- 
by  a  master  of  this  court,  and  the  deed  made  in  execution  of  snch 
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;sale,  set  aside  and  declared  to  be  nullities^  or  that  the  defendant 
Lembeck  be  required  to  pay,  in  addition  to  the  price  for  which 
the  land  was  sold  to  him  at  public  sale,  the  sum  of  $1,900. 
The  complainants  rest  their  right  to  relief  on  the  ground  of 
iraud. 

The  following  are  the  material  averments  of  their  bill :  In 
June,  1892,  Margaret  Burke  and  James  T.^  her  husband,  and 
Ellen  Kenny  filed  their  petition  in  this  court,  asking  that  certain 
land,  devised  by  the  will  of  John  Kenny,  deceased,  be  sold  under 
the  statute  authorizing  the  sale  of  land  limited  over  to  in&nts 
•or  in  contingency.  Margaret  Burke  was  a  daughter  of  John 
Kenny,  deceased,  and  took  under  his  will  an  undivided  moiety 
•of  the  land  sought  to  be  sold,  in  case  she  and  her  brotlier,  Pat- 
rick Kenny,  one  of  the  complainants,  were  both  living  when 
Ellen  Kenny,  the  widow  of  John,  died  or  remarried.  The  other 
petitioner,  Ellen  Kenny,  was  the  widow  of  John,  and  by  his 
will  was  entitled  to  a  life  estate  in  the  land  provided  she  did  not 
remarry.  James  T.  Burke  joined  in  the  petition  as  the  husband 
of  Margaret.  Patrick  Kenny,  one  of  the  complainants,  was 
made  a  party  to  the  proceeding  because,  under  the  will  of  his 
father,  he  took  a  contingent  estate  in  the  land  precisely  like  that 
-of  his  sister,  Margaret  Burke.  The  court,  on  the  3d  day  of 
October,  1892,  and  after  the  questions  raised  by  the  petition 
above  mentioned  had  been  referred  to  a  master  and  he  had  re- 
ported thereon,  ordered  the  land  to  be  sold,  and  it  was  sold  at 
public  auction  on  the  10th  day  of  May,  1893,  to  the  defendant 
Lembeck  for  $8,100.  This  sum  was  $100  in  excess  of  the 
value  of  the  land  as  ascertained  by  the  master.  The  sale  was 
^»nfirmed  May  31st,  1893,  and  a  deed  made  in  execution  of  it 
on  the  13th  day  of  June  following.  On  obtaining  his  deed,  Mr. 
Lembeck  commenced  tearing  down  the  building  on  the  land  and 
erecting  new  structures. 

The  preceding  averments  are  not  controveited,  but  the  dispute 
<»mraences  at  this  point  and  grows  out  of  an  averment  charging 
that  Mr.  Lembeck,  shortly  before  the  petition  was  filed,  secretly 
entered  into  a  fraudulent  agreement,  by  which  he  promised  that 
if  the  petitioners  would  institute  proceedings  and  cause  the  land 
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to  be  sold,  he  would  pay  the  costs  and  expenses  of  the  proioeed- 
ings,  and  at  the  sale  buy  the  land  at  a  price  as  much  below  |10,- 
000  as  he  could,  and  that  if  he  succeeded  in  acquiring  the  land 
for  less  than  $10,000  he  would  pay  the  petitioners  the  difference 
between  the  price  he  paid  and  $10,000.  The  complainants 
all^e  that,  by  means  qf  this  secret  arrangement,  Mr.  Lembeck 
was  enabled  to  acquire  the  land  for  $1,900  less  than  he  would 
otherwise  have  been  compelled  to  pay  for  it. 

There  can  be  no  doubt,  if  the  arrangement  alleged  existed 
when  the  land  was  sold,  that  the  effect  of  it  was  to  change  the 
position  of  the  petitioners  towards  Mr.  Lembeck  from  one  of 
conflicting  interests  to  one  of  identity  of  interests.  In  the  ab- 
sence of  such  an  arrangement,  it  is  manifest  the  petitioners 
would,  to  promote  their  interests  and  benefit  themselves,  have 
done  everything  in  their  power  to  cause  the  land  to  be  sold  for 
the  highest. price  possible;  and  it  is  equally  clear,  if  such  an 
arrangement  existed,  that  it  necessarily  operated  as  a  powerful 
bribe  to  induce  the  petitioners  to  assist  Mr.  Lembeck  in  acquir- 
ing the  land  for  the  lowest  price  possible.  The  less  money  he 
paid  the  more  they  would  be  entitled  to  receive  in  ready  cash,, 
and  just  to  the  extent  that  they  were  benefited,  in  the  execution 
of  such  a  scheme,  would  the  persons  in  whom  the  money  should 
ultimately  vest  be  defrauded.  The  complainants  had  an  indis- 
putable right  to  have  the  land  sold  free  from  any  collusive  ar- 
rangement by  which  its  price  might  be  depressed,  and  also  ta 
have  every  dollar  which  should  be  paid  for  it,  either  openly  or 
secretly,  invested  and  held  until  fiiture  events  should  decide 
what  persons  would,  if  the  land  had  not  been  sold,  have  been 
entitled  to  it  in  fee  simple  absolute.  If  it  has  been  satisfactorily 
proved  that  Mr.  Lembeck  acquired  the  land,  by  means  of  the 
fraudulent  contrivance  alleged,  no  doubt,  I  think,  can  be  enter-^ 
tained  that  a  wrong  has  been  committed  against  the  complain- 
ants which  it  is  the  duty  of  this  court  to  redress.  If  the  fact  is^ 
that  Mr.  Lembeck  acquired  the  land  by  means  of  the  fraud 
allied,  then  it  is  undeniable  that  he,  with  the  assistance  of  the 
petitioners,  has  used  the  machinery  of  this  court  to  defraud  the 
complainants.     Instead  of  being  used,  as  it  was  intended  to  be,, 
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for  the  protection  of  the  complainants,  the  process  of  this  court 
has  been  prostituted  and  made  the  instrument  by  which  they 
have  been  deprived  of  their  rights.  Against  a  wrong  committed 
by  such  means  this  court  must,  not  only  that  wrong  may  be  un- 
done and  the  right  vindicated,  but  also  to  preserve  its  own  honor 
and  dignity,  give  the  most  complete  redress  within  its  power. 
If  Mr.  Lembeck  either  concocted  or  adopted  this  scheme  for  the 
purpose  of  obtaining  the  land  for  a  less  price  than  he  would 
otherwise  have  been  compelled  to  pay  for  it,  secretly  intending 
to  use  it  as  a  means  not  only  of  defrauding  the  complainants, 
but  also  to  cheat  the  petitioners,  by  making  promises  to  them 
which  he  did  not  mean  to  perform,  then  it  is  obvious  that  his 
fraud  is  so  outrageous  and  iniquitous  in  its  character  as  to  place 
him  in  a  position  where  a  fearless  and  effectual  administration 
of  justice  requires  that  the  court  shall,  in  undoing  his  wrong, 
give  redress  without  regard  to  the  consequences  to  him.  In 
such  a  case,  nothing  short  of  a  thorough  undoing  of  the  wrong, 
r^rdless  of  the  consequences  to  the  wrongdoer,  would  ade- 
quately redress  the  injured  person  and  at  the  same  time  vindi- 
cate the  majesty  of  the  law. 

It  is  thus  made  plain  that  the  question  on  which  the  complain- 
ants' right  to  relief  depends  is,  Has  the  fraudulent  agreement 
allied  been  satisfactorily  proved  ?  Or,  stated  in  another  form. 
Has  that  agreement  been  so  clearly  established  by  proof  that  it 
may  safely  be  made  the  basis  of  judicial  redress?  The  bill 
allies,  it  will  be  remembered,  that  this  agreement  was  made  a 
short  time  before  the  petition,  asking  that  the  land  be  sold,  was 
filed,  and  that  the  parties  to  it  were  Mr.  Lembeck  on  the  one 
side  and  Margaret  Burke  and  James  T.,  her  husband,  and  Ellen 
Kenny  on  the  other,  and  that  its  principal  provisions  were  that 
Lembeck  should  pay  the  costs  of  the  proceeding,  buy  the  land 
at  the  sale  as  low  as  he  could,  and  if  he  succeeded  in  buying  it 
for  less  than  $10,000  pay  the  difference  between  his  bid  and 
$10,000  to  all  three  of  the  petitioners.  No  attempt  has  been 
made  to  prove  that  an  agreement  of  the  kind  alleged  was  made 
with  all  three  of  the  petitioners,  nor  with  anybody  at  the  time 
alleged*     If  such  an  agreement  was  ever  made,  it  was  made  with 
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James  T.  Burke  alone,  and  without  the  knowledge  of  the  other 
two  petitioners ;  and  if  such  an  agreement  was  made  with  him, 
it  was  not  made  until  long  after  the  petition  had  been  filed,  nor 
until  the  questions  raised  by  the  petition  were  under  investigation. 
The  only  witness  by  whom  the  complainants  attempted  to 
prove  the  agreement  was  James  T.  Burke.  He  testified  that,  in 
August,  1892^  while  the  master  was  taking  testimony  respecting 
tlie  questions  raised  by  the  petition,  he  became  dissatisfied  be- 
cause the  hearings  were  adjourned  from  time  to  time  to  suit  the 
convenience  of  counsel ;  he  feared  that  the  land  would,  in  conse- 
quence of  the  dilatory  course  of  the  proceeding,  be  wholly  con- 
sumed in  the  payment  of  costs,  and,  under  the  influence  of  this 
fear,  he  ordered  his  counsel  to  stop  the  proceeding  and  '^  take  it 
out  of  court.'^  A  short  time  after  he  gave  this  order,  he  says  he 
had  an  interview  with  Mr.  Lembeck.  In  describing  what  was 
said  in  this  interview,  he  testified  as  follows : 

"  Lembeck  told  me  I  was  a  fool  to  take  it  out  of  court ;  he  8a3r8  there  aint 
a  man  in  the  country  that  will  give  $10,000  for  that  property  only  myself; 
Kenny  [meaning  Patrick  Kenny,  one  of  the  complainants]  will  never  give 
$10,000  for  it,  and  if  it  is  sold  for  anything  less,  I  am  to  give  you  personally 
the  balance;  so  I  left  it  in  court ;  I  said,  *Let  it  go,  Til  take  the  chances;' 
limbeck  then  said,  *If  Kenny  bids  $9,000,  there  will  be  $1,000  coming  to 
you ;  if  he  bids  $9,500,  there  will  be  $500  coming  to  you ;  if  he  bids  $10,000, 
there  is  nothing ;  *  I  said,  *A11  right,  let  it  go  then.' " 

Mr.  Burke  further  testified  that  either  on  the  day  tliat  Mr. 
Lembeck  received  his  deed  or  the  day  after,  he  called  on  him  at 
his  office,  and  said  to  him,  "  Now,  it  is  my  time  next — ^time  to 
settle  up  with  me  now;"  that  Mr.  Lembeck  asked,  "Settle  up 
what?"  and  he  answered,  "Of  the  balance;"  and  that  Mr. 
Lembeck  then  said,  "  Why,  I  donH  owe  you  nothing ;  I  used 
you  for  all  you  are  worth,  and  I  got  out  of  you  all  I  could ;  I 
have  got  my  deeds  in  one  pocket  and  my  money  in  another,  and 

you  can  go  to  h ."     He  further  testified  that  he  then  said  to 

Mr.  Lembeck  that  if  he  did  not  settle  with  him  he  would  have 
to  deal  with  the  chancellor  of  the  State  of  New  Jersey,  and  that 
thereupon  he  left  Mr.  Lembeck's  office. 

The  evidence  of  this  witness  constitutes  the  sole  foundation  of 
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the  coEnplainants'  case.  It  has  no  other  support  If  his  evi- 
dence is  not  trae,  the  complainants  have  no  right  to  relief.  This 
witness,  by  his  own  confession,  has  cast  distrust  upon  his  whole 
evidence  and  made  it  difiBcult  to  believe  anything  he  says.  He 
admits  that  he  entered  into  a  scheme  to  defraud  his  wife,  her 
brother  and  his  mother-in-law.  As  described  by  himself,  he 
appears  to  be  thoroughly  corrupt.  The  safe  administration  of 
justice  requires  that  the  evidence  of  such  a  witness  should  not 
be  believel  unless  corroborated  in  one  or  more  essential  points. 
His  evidence  is  wholly  uncorroborated,  except  that  there  was  a 
time  when  Mr.  Lembeck  was  willing  to  pay  $10,000  for  the 
land.  On  the  20th  day  of  January,  1892,  more  than  sixteen 
months  before  the  sale,  Mr.  Lembeck  wrote  a  letter  to  the 
solicitor  of  Margaret  Burke  and  Ellen  Kenny,  in  which  he 
stated  that  he  had  made  an  arrangement  with  Mr.  Burke  to 
purchase  the  land  for  $10,000,  but  added  :  "  This  offer  is  made 
for  the  purpose  of  having  the  property  turned  over  to  us  this 
spring,  and  I  should  think  you  can  get  it  through  in  a  month.^' 
When  this  letter  was  written,  Mr.  Lembeck  wanted  the  land  to 
erect  a  building  thereon,  in  order  to  avoid  the  necessity  of 
making  changes  in  a  building  on  an  adjacent  lot,  and  it  was  then 
supposed  that  a  title  to  the  land  might  be  speedily  acquired  by 
means  of  a  suit  in  partition,  and  a  bill  for  that  purpose  was  sub- 
sequently filed,  but  it  was  afterwards  dismissed,  because,  on 
examination,  it  was  found  that  the  state  of  the  title  was  such 
that  the  land  could  not  be  partitioned,  either  actually  or  by 
means  of  a  sale.  The  proceeding  under  which  the  land  was 
sold  was  not  commenced  until  June,  1892,  and  the  order  for 
sale  was  not  made  uutil  October  of  tlie  same  year.  In  the 
meantime,  Mr.  Lembeck  had,  at  a  considerable  outlay,  altered 
the  building  on  the  adjacent  lot,  so  that  the  considerations  which 
made  the  land  desirable  to  him  in  the  spring  of  1892  did  not 
exist  in  August,  1892,  when  Burke  says  the  fraudulent  agree- 
ment was  made.  In  view  of  these  facts,  it  is  quite  obvious  that 
the  fact  that  Mr.  Lembeck  was  willing  to  pay  $10,000  for  the 
land  in  the  spring  of  1892,  when  he  specially  needed  it,  does  not 
serve  to  corroborate,  in  the  slightest  degree,  the  truth  of  Burke's 
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evidence.  His  evidence  stands  not  only  wholly  unsupported, 
but  contradicted  by  both  Mr.  Lembeck  and  himself.  Lembeck 
swears  that  no  such  agreement  or  arrangement  as  that  testified 
to  by  Burke  was  ever  made.  In  an  affidavit  made  on  the  28th 
day  of  October,  1893,  and  annexed  to  the  bill  in  this  case, 
Burke,  in  stating  the  terms  of  the  fraudulent  bargain,  swore 
that  Mr.  Lembeck  said  **  Nobody  but  me  will  give  |10,000 
for  that  property ;  you  let  the  case  go  on  to  sale,  and  all  I  can 
bid  it  in  for  below  $10,000, 1  will  pay  you,  your  wife  and  your 
mother-in-law.'^  And  in  giving  the  terms  of  the  same  bargain, 
as  a  witness  on  the  final  hearing,  it  will  be  remembered  that  he 
swore  that  Lembeck  promised  to  pay  him  personally,  and  not 
to  him,  his  wife  and  his  mother-in-law,  the  diflerence  between 
$10,000  and  the  amount  of  his  bid.  He  then  swore  that  Lem- 
beck's  promise  was  expressed  in  these  words:  "Kenny  will 
never  give  $10,000  for  the  land,  and  if  it  is  sold  for  anything 
less,  I  am  to  give  you  personally  the  balance."  Not  only  be- 
cause the  evidence  of  this  witness  is  wholly  uncorroborated,  and 
he  stands  self-contradicted,  but  because  of  the  highly-improbable 
character  of  his  story,  I  think  his  evidence  must  be  treated  as 
entirely  unworthy  of  credit. 

The  complainants'  bill  must  be  dismissed,  with  costs. 


Obadiah  S.  Boyden  et  aL 

V, 

David  Bragaw. 


It  is  not  within  the  recognized  powers  of  a  court  of  equity  to  grant  its  man- 
date requiring  the  trespasser  to  remove  a  monument  which  he  has  erected 
upon  a  grave-plot  without  the  permission  of  the  owner,  the  remedy  at  law 
being  adequate  for  such  trespass. 

On  final  hearing. 
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Mr.  John  J.  Joyce  aad  Mr.  William  B.  Ovild,  for  the  oom- 
fdainaDts. 

Messrs^  Qmtt  &  HoweU^  for  the  defendant. 

BiKD,  V.  C. 

This  bill  is  filed  to  obtain  a  mandatory  injanction  reqairing- 
the  defendant  to  remove  a  tombstone  which  he  erected  upon  a 
plot  of  ground  belonging  to  the  complainant  in  a  cemetery* 
The  defendant's  wife,  who  was  sister  to  the  complainant,  having 
died,  the  complainant,  after  considerable  delay  and  hesitation^ 
consented  that  the  defendant  might  bury  her  in  said  plot.  After 
she  was  so  buried,  upon  application  by  the  defendant,  the  com* 
plainant  consented  that  he  might  place  gravestones  to  mark  the 
location  of  the  grave.  Instead  of  placing  the  ordinary  slab  or 
stone  to  mark  the  grave,  the  defendant  erected  a  monument  as 
near  the  head  of  the  grave  as  he  reasonably  could.  To  do  this 
in  a  proper  manner,  it  was  necessary  to  lay  a  substantial  stone 
£>undation.  The  monument  placed  upon  this  was  at  the  base 
two  feet  and  eleven  inches  square. 

Supposing  the  action  of  the  defendant  to  have  been  illegal,  the 
first  question  that  presents  itself  is  whether  or  not  the  complain- 
ant is  entitled  to  the  aid  of  this  court.  His  counsel,  in  his  brief, 
undertakes  to  answer  this  inquiry  by  insisting  that  this  court 
will  interfere  in  cases  where  the  trespass  is  a  continuing  one,  and 
also  where  a  multiplicity  of  suits  will  be  prevented.  It  is  ad- 
mitted that  the  act  complained  of  is  simply  a  trespass.  Accord- 
ing to  Blackstone,  the  owner  of  the  fee  in  such  case  may  bring 
an  action  of  trespass  against  any  who  dig  and  disturb  the  soil. 
S  El.  Com.  4^9;  Meagher  v.  DriacoU,  99  Mass.  S81 ;  Smith  v. 
Thompson,  65  Md.  6;  1  Add.  Torts  §  457.  It  being  a  trespass, 
can  it  be  said  to  be  of  a  more  serious  nature  than  any  ordinary 
invasion  of  the  rights  of  property  by  force,  to  redress  which 
requires  more  than  a  single  action  at  law  ?  In  other  words,  can 
it  be  said  that  the  remedy  at  law  is  inadequate? 

Courts  of  equity  interfere  to  prevent  the  commission  of  waste 
or  trespass,  when  the  injury  is  threatened  by  an  insolvent  person.. 
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WiUon  V.  Hill,  1  Dick.  Ch.  Rep.  367,  and  cases  cited ;  Wed  v. 

Walker,  S  Or.  Ch.  ^9;  1  High  Inj.  671,  67i;  WorthingUm  v. 

Moon,  8  Dick  Ch.  Rep.  46. 

Or  where  it  will  work  irreparable  damage  to  the  iDheritance. 
HaH  V.  Leonard,  15  Stew.  Eq.  il6;  ComeUua  v.  Pod,  1  Stock. 
199;  De  Veney  v.  Gallagher,  6  C.  E.  Gr.  33;  Scudder  v.  Hren- 
ton  Delaware  Falls  Co.,  Sax.  694;  Southmayd  v.  MoLaughlin,  9 

C.  E,  Or.  181;  High  Irg.  %  673;  FulUm  v.  Oreaoen,  9  Stew. 
Eq.  216;  Kerr  Inj.  289. 

But  in  this  case  the  mischief  has  been  accomplished.  Being 
done,  it  is  no  more  a  continuing  trespass  than  anj  other  of  a  like 
nature,  such,  for  example,  as  cattle  continuing  to  pasture  upon 
land  not  belonging  to  the  owner  of  the  cattle,  or  stones  or  timber 
or  anj  other  like  personal  property  placed  upon  land  not  belong- 
ing to  the  owner  of  them  and  allowed  to  remain  there  without 
permission.  In  every  such  case  the  only  question  which  the 
law  recognizes  as  a  guide  is,  what  damage  has  the  injured  party 
sustained  by  the  illegal  act  ?  In  other  words,  how  much  will 
it  require  to  restore  him  to  his  original  rights  or  condition? 
Duke  of  Newcastle  v.  Broxtowe,  4  Baiin.  &  Ad.  282.  In  this 
case,  which  was  in  trespass,  the  plaintiff  was  allowed  that  which 
it  was  computed  it  would  cost  him  to  reconstruct  buildings  which 
had  been  forcibly  destroyed. 

In  the  case  before  me,  the  inquiry  in  a  suit  at  law  plainly 
would  be,  what  would  it  cost  the  plaintiff  to  remove  the  monu- 
ment and  to  restore  the  plot  to  the  condition  in  which  the 
defendant  found  it  when  he  first  invaded  the  premises?  This 
could  be  as  readily  ascertained  as  in  any  of  the  numerous  acts 
of  trespass  with  which  jurors  under  our  system  of  jurisprudence 
are  constantly  dealing. 

Therefore  it  seems  to  be  my  plain  duty  to  advise  that  the  bill 
be  dismissed,  with  costs. 
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53    89 

Charles  H.  Cook  *^   '^ 

The  East  Trenton  Pottery  Company. 

1.  Although  it  appears  by  the  first  part  of  the  seventieth  section  of  the  act 
respecting  corporations  that  either  the  insolvency  of  a  corporation  or  its  sus- 
pension of  business  for  want  of  funds  to  carry  on  the  same  supported  by  proper 
proof,  is  ground  for  the  court  to  institute  an  inquiry  preliminary  to  the  issuing 
of  an  injunction  and  the  appointment  of  a  receiver,  nevertheless  by  the  subse- 
quent provisions  of  the  same  section  the  insolvency  and  the  resumption  of 
business  are  so  collectively  presented  that  it  must  appear  to  the  satisfaction  of 
the  court  that  the  corporation  is  not  only  insolvent  but  that  it  is  not  about  ta 
resume  its  business  with  safety  to  the  public  and  advantage  to  the  stockholders 
before  it  can  issue  an  injunction  or  appoint  a  receiver. 

2.  The  suspension  of  business  by  a  corporation,  even  though  it  does  not 
appear  that  it  is  about  to  resume  in  a  short  time,  when  it  is  not  clearly  estab- 
lished that  the  corporation  is  insolvent,  does  not  afford  sufficient  warrant  for 
the  court  to  assume  jurisdiction,  insolvency  being  regarded  as  an  absolutely 
essential  ingredient  or  fact  both  in  pleading  and  proof. 


Bill  for  injunction  and  receiver. 

Mr,  Linton  SaUerthwait,  for  the  complainant. 

Mr.  WiUiam  8.  Owmmere,  for  the  defendant 

Bird,  V.  C. 

Mr.  Cook,  the  complainant,  is  a  lai^  stockholder  in  the 
defendant  company.  He  is  also  a  creditor,  it  being  admitted 
that  his  claim  of  $20,220.28  is  justly  due.  This  amount  has 
been  advanced  by  him  for  the  purpose  of  enabling  the  company 
to  carry  on  its  business.  He  has  advanced  portions  of  this^ 
money  in  the  face  of  losses  from  time  to  time,  amounting  to  sev- 
eral thousand  dollars.  Heall^s  that  the  company  is  insolvent 
and  insists  that  he  is  entitled  to  the  benefit  of  the  seventieth  sec* 
tion  of  the  statute  respecting  corporations. 
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This  section  declares  that  "when  an  incorporated  company 
shall  have  become  insolvent,  or  shall  have  suspended  its  ordinary 
business  for  the  want  of  funds  to  carry  on  the  same/'  then  any 
creditor  or  stockholder  may  apply  to  the  court  &c.,  and  if,  upon 
inquiry,  "  it  shall  be  made  to  appear  to  the  chancellor  that  the 
said  company  has  become  insolvent,  and  shall  not  be  about  to 
resume  its  business  in  a  short  time  thereafter  with  safety  to  the 
public  and  advantage  to  the  stockholders,  it  shall  and  may  be 
lawful  for  the  chancellor  to  issue  an  injunction  '^  &c. 

That  portion  of  the  section  first  above  quoted  presents  two 
conditions,  either  of  which  it  would  seem  was  intended  to  jus- 
tify the  court  in  taking  such  cognizance  of  the  case  as  will  enable 
it  to  discover  the  true  situation  of  the  corporation.  The  first  of 
these  conditions  is  the  insolvency  of  the  corporation ;  the  second 
is  suspension  of  its  ordinary  affairs  for  want  of  funds  to  carry 
on  the  same.  But  the  section  referred  to  must  be  cousideicd  as 
a  whole.  Not  only  must  the  clauses  which  direct  the  inquiry 
be  kept  in  mind,  but  also  the  clauses  which  direct  what  decree 
shall  be  made,  and  upon  what  foundation  such  decree  shall  rest 

It  will  be  seen,  by  the  subsequent  provision  of  the  statute 
above  quoted,  that  it  must  upon  such  inquiry  appear  to  the  satis- 
iaction  of  the  court  that  the  corporation  is  not  only  insolvent  but 
that  it  is  not  about  to  resume  its  business  in  a  short  time  with 
safety  to  the  public  and  advantage  to  the  stockholders.  These 
phrases  certainly  are  not  in  the  disjunctive,  as  the  former  ones 
are.  Whatever  force  the  former  may  be  entitled  to  in  origi- 
nating proceedings,  the  latter  only  are  the  warrant  for  a  decree 
for  an  injunction  and  a  receiver. 

Therefore  it  must  be  concluded  that  the  phrases,  or  parts  of 
the  section  last  above  quoted,  must  be  considered  collectively. 
Although  it  is  undisputed  that  the  company  has  suspended  its 
ordinary  business  and  there  is  no  proof  that  it  is  about  to  resume, 
that  fact  cannot  control  independently  of  the  requirement  that  it 
must  appear  that  the  company  is  insolvent.  A  corporation  may 
susi)end  business  for  the  want  of  funds  to  carry  on  the  same  and 
yet  may  be  solvent.  In  case  of  suspension  and  an  inquiry  is 
begun,  during  which  it  appears  that  the  company  is  not  insolvent, 
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the  court  cannot  proceed  even  though  all  parties  should  admit 
that  the  com{)aiiy  does  not  inteud  to  resume  business.  The 
&ct6  which  give  jurisdiction  must  be  comprehended  both  in  the 
pleadings  and  the  proofs.- 

Hence  the  inevitable  conclusion  is  that  insolvency  is  an  abso- 
lutely essential  ingredient  or  fact  in  every  case  in  which  the 
court  is  asked  to  enjoin  a  corporation  and  to  appoint  a  receiver 
to  take  charge  of  its  assets.  Atlantic  Trust  Co.  v.  OonsoHdated 
EUctrie  Storage  Co.,  4  Dick.  Ch.  Rep.  IfiH ;  Edison  et  al  y. 
Edison  United  Phonograph  Co.,  7  Dick.  Ch.  Rep.  6W. 

The  suspension  of  this  company  for  so  long  a  period  of  time 
being  admitted,  in  the  absence  of  any  definite  proof  that  it  is 
about  to  resume^  it  only  remains  for  me  to  consider  whether  this 
company  is  insolvent  Taking  the  allegations  and  the  affidavit 
of  the  complainant  at  their  very  best,  it  may  fiurly  be  inferred 
that  the  court  was  justified  in  issuing  an  order  to  show  cause 
upon  the  ground  of  insolvency  alone.  But  notwithstanding  the 
company  is  liable  for  moneys  advanced  to  it  by  the  complainant, 
for  the  purpose  of  carrying  on  its  ordinary  business  to  the  extent 
of  $20,220.28,  which  is  unsecured,  the  testimony  presented  in  the 
affidavits  of  the  defendant  company  shows  an  excess  of  assets 
over  all  liabilities  of  at  least  $20,000.  Is  this  excess  of  such  an 
amount  as  to  make  it  reasonably  safe  for  the  court  to  rely  upon 
it  in  pronouncing  judgment  in  fitvor  of  the  defendant?  For 
there  may,  as  there  doubtless  often  have  been,  instances  in  which 
lar&^r  margins  than  this  have  not  been  regarded  as  entirely  suf- 
ficient to  relieve  the  court  from  the  obligations  imposed  upon  it 
by  the  statute.  All  experience  establishes  the  fact  that  such 
assets  greatly  depreciate  when  their  value  comes  to  be  ascertained 
at  the  block  of  the  auctioneer.  For  example,  if  the  indebted- 
ness of  a  corporation  were  $500,000,  and  its  assets  were  estimated 
at  $550,000,  and  it  should  appear  that  the  company  had  sus- 
pended business,  upon  the  allegation  of  insolvency,  I  tliink  the 
court  would  ordinarily  be  justified  in  declaring  such  corpora- 
tion insolvent.  But  in  the  case  before  me  the  whole  amount  of 
indebtedness,  as  shown  by  the  bill,  is  $40,220.28.  And  by  the 
affidavit  of  the  complainant  thereto  annexed  the  value  of  the 
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assets  is  shown  to  be  $36,500,  while  by  the  answer  and  the  affi- 
davits thereto  annexed  these  assets  are  shown  to  be  worth  from 
$65,000  to  $70,000,  so  that  the  excess  of  assets,  instead  of  being 
only  one-tenth  of  the  whole  amount  of  liabilities,  as  in  the  case 
supposed,  is  about  one-third.  Many  presumptions  arise  from 
universal  experience  which  courts  find  themselves  justified  in 
acting  upon,  but  these  always  give  way  to  positive  testimony 
establishing  different  results  or  conditions.  In  this  case  it  ap- 
pears from  the  testimony  of  very  intelligent  witnesses,  who  may 
be  classed  as  experts,  that  the  value  of  the  assets  of  the  defend- 
ant company  is  what  has  been  stated.  With  such  facts  sustained 
by  such  an  array  of  witnesses  for  the  court  to  base  its  judgment 
upon,  I  do  not  think  the  most  interested  to  the  contrary  would 
undertake  to  justify  the  court  in  turning  this  plant  over  to  a 
receiver  upon  the  ground  of  insolvency. 

I  will  advise  that  the  order  to  show  cause  be  discharged  and 
the  bill  dismissed,  with  costs. 


Alfred  B.  Richman 


V. 


53   32]  John  Donnell  et  al. 

60    276' 

New  matter  by  way  of  defence,  which  requires  the  introductiofi  of  new  par- 
ties, cannot  be  set  up  by  way  of  cross-bill. 


On  motion  to  dismiss  cross-bill. 

Mr.  Austin  H.  Swackhamer,  for  the  motion. 

Mr,  John  8.  Jeasup,  contra. 

Bird,  V.  C. 

The  complainant  files  his  bill  to  foreclose  a  chattel  mortgage 
and  to  restrain  the  defendant  Donnell  from  selling  the  goods 
named  in  the  chattel  mortgage,  by  virtue  of  an  execution  issued 
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apou  a  judgment  in  liis  &vor.  The  chattel  mortgage  was  given 
by  one  Kate  Rose  Douglierty  to  secure  the  payment  of  the  sum 
of  $2,500.  Tlie  judgment  of  the  defendant  Donnell  was  for 
$57.33  against  Tiiomas  Dougherty  and  K  Samuel  Dougherty, 
engaged  in  business  under  the  name  of  the  Malaga  Carpet  Com- 
pany. Thomas  is  the  husband  of  Kate  Rose  Dougherty,  the* 
mortgagor. 

Donnell  and  the  constable  answer,  and  also  answer  by  way  of 
cross-bill.  The  substance  of  the  cross-bill  is  that  Kate  Rose 
Dougherty,  the  mortgagor,  became  possessed  of  the  title  to  the- 
property  by  a  fraudulent  arrangement  between  herself  and  the 
said  Thomas  and  the  said  E.  Samuel  Dougherty,  for  the  purpose^ 
of  defrauding  the  said  Donnell  of  his  claim  against  them.  The 
complainant  moves  to  have  the  cross-bill  dismissed,  because  it 
seeks  to  introduce  into  the  litigation  a  matter  foreign  to  the  sub- 
ject-matter presented  by  the  bill  of  complaint,  and  also  because 
it  seeks  to  introduce  new  parties  to  the  controversy.  In  my 
judgment  it  would  be  entirely  untenable  to  say  that  a  defendant 
could  not  set  up,  by  way  of  cross-bill,  the  fact  that  the  complain- 
ant procured  his  allied  lien  or  title  by  fraud,  or  by  the  fraud 
or  connivance  of  others  with  his  knowledge  or  for  his  benefit. 

I  think  the  legal  proposition  to  be  discussed  in  tin's  case  is^ 
not  whether  a  defendant  cannot  obtain  relief  by  means  of  a 
cross-bill,  but  whether  he  can  do  so  when  it  appears,  by  the 
allegations  of  the  cross-bill,  that,  in  order  to  establish  the  fraud, 
persons  who  participated  in  the  alleged  fraud  have  not  been^ 
made  parties  to  the  original  bill,  and  consequently  must  either 
be  made  parties  to  the  cross-bill  as  defendants  or  the  case  proceed 
without  their  presence  in  court  and  without  their  having  an 
opportunity  to  be  heard.  This  is  a  combination  of  the  two 
propositions  presented  in  the  notice  of  the  motion  to  dismiss. 
After  what  I  have  above  said,  with  respect  to  the  right  of  a 
defendant  to  charge  a  complainant  with  fraud  and  so  to  defeat 
his  claim  to  title  to  property  in  issue,  it  will  be  seen  that,  as  this 
case  stands,  the  real  question  to  be  settled  is,  can  the  issue  be 
properly  litigated  without  Thomas  and  E.  Samuel  Dougherty, 
the  judgment  debtors  of  the  defendant  Donnell,  and  the  alleged 
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fraudulent  grantors^  being  present  as  parties?  Since  that  is  the 
very  point  or  gravamen  of  the  issue — ^in  other  words,  if  the  con- 
tention of  the  defendant  should  prevail,  the  judgment  must  be 
against  them — ^it  would  seem  that  all  reason  and  precedent 
require  that  they  shall  be  made  parties.  The  charge  is  directly 
that,  for  the  purpase  of  defrauding  the  defendant,  they  trans- 
ferred the  title  to  these  goods  to  Kate  Rose  Dougherty,  and  tiiat 
the  complainant  had  knowledge  of  the  transaction  and  the  pur- 
|>ose  which  moved  them  thereto. 

In  King  v.  Martin^  2  Ves.  Jr.  64Jy  a  judgment  creditor 
showed  that  his  debtor  had  procured  insolvency  proceedings  to 
be  instituted  for  the  purpose  of  defrauding  him  of  his  judgment 
and  made  the  bankrupt  a  party.  The  bankrupt  demurred  to 
the  bill,  upon  the  ground  that  he  was  not  a  necessary  party. 
The  demurrer  was  overruled. 

In  Oaylorda  v.  Kdshaw  et  cU.,  68  U.  8.  (1  Wall)  81,  it  was 
held  that,  in  a  bill  to  set  aside  a  conveyance  as  made  without 
consideration  and  in  fraud  of  creditors,  the  alleged  grantor  is  a 
necessary  defendant. 

To  the  same  effect  is  Sewcdl  v.  Ruaaelly  2  Paige  175 y  176.  In 
the  case  of  Lawrence  v.  Bank  of  the  Republic^  35  N.  Y.  320, 
i^^4>  the  court  said:  **  In  the  creditor's  suit  against  a  judgment 
►debtor  to  set  aside  a  prior  assignment  made  by  him  in  tnist  for 
-.the  benefit  of  creditors,  on  the  ground  of  fraud,  he  is  a  necessary 
party."     See,  also.  Van  Doren  v.  Robinson,  1  C.  E.  Or.  256. 

Besides,  in  the  very  many  cases  which  appear  in  the  books  of 

reports  instituted  by  creditors  seeking  relief  against  fraudulent 

transfers  of  their  debtors'  property,  I  think  not  one  can  be  found 

in  which  the  debtor  has  not  been  made  a  party.     It  would  seem 

.as  though  this  must  be  so  from  the  fact  that  the  very  object  of 

,  the  bill  in  this  case  is  to  obtain  a  decree  of  the  court  declaring 

the  transfer  made  by  them  fraudulent  and  void.     How  can  it 

.  affect  them  unless  they  be  made  parties  ? 

The  question  still  remains,  can  this  cross-bill  be  so  amended 

by  introducing  Thomas  and  E.  Samuel  Dougherty  as  parties 

.  defendant  thereto,  and  the  question  involved  be  litigated  in  the 

present  proceeding?    This  must  be  answered  in  the  n^ative. 
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If  the  ooinplaiiiant  has  failed  to  make  all  the  persous  interested 
parties,  the  defendant  has  his  remedy  by  proper  pleading — that 
is,  by  demurrer  or  notice  of  motion  to  strike  out  for  want  of 
proper  parties.  If  the  interests  of  the  defendant  be  such  that  it 
is  necessary  for  him  to  raise  issues  not  within  the  scope  of  the 
complainant's  bill,  but  wliich  are  essential  to  the  establishment 
of  his  rights,  and  to  that  end  new  parties  must  necessarily  be 
brought  into  the  litigation,  he  can  raise  such  issues  by  filing  an 
original  bill.     Shields  et  al,  v.  Bairaw,  17  Hcyw,  ( U,  S.)  129 ^ 

The  motion  to  strike  out  the  cross-bill  should  prevail,  with 
■costs.     I  will  so  advise. 


David  Allen  et  al. 

V. 

Charles  J.  F^ry  et  al. 

1.  A  cross-bill  being  a  means  of  defence,  the  allegations  therein  must  relate 
to  or  be  so  immediately  connected  with  the  matter  set  up  in  and  the  issues 
made  by  the  original  hill,  as  necessarily  to  be  involved  in  the  decree  pro- 
nounced under  the  original  bill. 

2.  Matters  which  may  be  the  foundation  of  a  suit  by  a  defendant,  but  which 
are  wholly  independent  of  the  claims  made  against  him  by  the  complainant, 
can  only  be  litigated  by  an  original  bill  and  not  by  cross-bill. 


On  motion  to  strike  out  cross-bill. 

Mr.  Charles  E,  HeiidricksoUj  for  the  motion. 

Mr,  James  Buchanan  ^  contra. 

Bird,  V.  C. 

The  original  bill  in  this  case  was  filed  for  the  purpose  of  ob- 
taining a  decree  declaring  that  certain  stock  which  was  issued 
by  the  defendant  the  Ironsides  Pottery  Company  was  unlaw- 
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fully  issued,  and  that  the  certiBcates  thei-eoi*  might  be  declared 
void  and  ordered  to  be  canceled. 

The  defendants  answer,  and  answer  by  way  of  cross-bill.  In 
their  cross-bill  they  set  up  that,  because  of  the  depression  in 
trade  and  the  uncertainty  of  business  in  the  future,  the  company 
decided  that  certain  goods  which  were  in  process  of  manufacture 
should  be  completed,  and  that  then  all  operations  of  the  plant 
should  cease,  but  that  notwithstanding  such  decision  upon  the 
part  of  the  company,  the  complainants  directed  the  operations- 
of  the  concern  to  be  continued  to  its  detriment,  and  pray  that 
they  may  be  enjoined  from  any  further  interference. 

Notice  of  motion  to  strike  out  the  answer  by  way  of  cross-bill 
having  been  given,  the  questions  arising  thereunder  are  now  to 
be  considered.  The  third  and  fourth  reasons,  which  are  to  the 
effect  that  the  matters  introduced  in  the  answer  by  way  of  cross- 
bill are  entirely  separate  and  distinct  from  the  matter  set  up  in 
the  original  bill,  and  can  in  no  way  aid  the  defendants  in  their 
resistance  to  the  original  bill,  will  only  be  considered* 

That  these  objections  to  the  cross-bill  are  well  taken  appears 
from  the  very  threshold  of  the  investigation.  At  the  opening 
of  every  text-book  upon  the  subject,  or  reported  case,  it  is  made 
clear  that  a  cross-bill  must  be  confined  to  the  subject-matter  of 
the  original  bill,  or  in  some  way  connected  with  it  so  as  to  make 
it  a  proper  subject  of  defence  thereto.  In  Kirkpatrick  v.  Com- 
ing, 1^  Stew.  Eq.  136,  it  was  said :  "A  cross-bill  is  considered 
as  a  mode  of  defence,  and  must  be  confined  to  the  subject  of  the 
litigation  in  the  original  suit,  and  cannot  be  the  means  of  insti- 
tuting a  distinct  suit  in  relation  to  other  matters,  and  cannot 
become  the  foundation  of  a  decree  as  to  such  matters."  8,  C, 
13  Stew.  Eq.  3^;  Sebring  v.  ConUing,  5  Stetc.  Eq.  ^4;  Ki-uger 
v.  Ferry,  U  Stew.  Eq.  4.S2 ;  Caiyenter  v.  Gray,  10  Stew.  Eq.  389; 
S  Dan.  Ch.  Pr.  A  PL  LH8;  Wright  v.  MiUer,  1  Sandf.  123; 
Oro88e  V.  De  VaUe,  1  Wall.  I4. 

In  Galaiin  v.  Erwin,  Hopk.  J^S,  it  is  said :  ^*A  cross-bill 
is  a  defence,  and  being  so  considered  is  confined  to  the  matters 
in  litigation  in  the  original  suit.  Without  this  i^triction  new 
matters  might  be  introduced  into  a  litigation  by  cross-bill  with- 
out end."    8.  C,  8  Cow.  361.    See,  also,  83  Am.  Dec.  251. 

Digitized  by  VjOOQ  IC 


«DiCK.  Ch.]       OCTOBER  TERM,  1894.  37 

Freochev.  Kitchen. 


James  Frenche  et  al. 

r. 

Seneca  B.  Kitchen  et  al. 

A  judgment  creditor  who  delays  twenty  years  after  obtaining  his  judgment 
and  after  knowledge  of  the  alleged  fraud,  filing  his  bill  to  set  aside  a  convey- 
ance made  by  the  debtor  to  his  wife,  on  the  ground  of  fraud,  is  guilty  of  laches. 


Mr,  Charles  M.  Woodmff,  for  the  complainants. 
Jfr.  George  M.  ShipmaUy  for  the  defendants. 

Bird,  V.  C. 

The  bill  of  complaint  in  this  cause  is  filed  in  order  to  have  a 
judgment  at  law  declared  to  be  a  lien  ui)on  lands  conveyed  to 
the  wife  of  the  defendant  Seneca  B.  Kitchen  prior  to  the  ren- 
dition of  such  judgment.  The  judgment  is  for  $371.93  of  prin- 
cipal and  132.52  of  costs.  It  was  obtained  July  17th,  1872. 
The  action  for  the  recovery  of  this  judgment  was  instituted 
October  18th,  1871.  The  deed  of  conveyance  by  which  the  title 
was  passed  to  the  wife  Jane,  was  dated  April  4th,  1872,  and 
recorded  the  9th  of  the  same  month.  The  bill  in  this  case  was 
ifiled  April  29th,  1892,  more  than  twenty  years  after  the  deed 
referred  to  was  recorded. 

It  is  allied  in  the  bill  that  the  conveyance  to  Mrs.  Kitchen 
was  without  consideration  and  void  as  to  creditors. 

There  are  two  defences  set  up  by  Mrs.  Kitchens-one  that, 
although  the  title  to  the  property  in  question  was  originally 
taken  in  the  name  of  her  husband,  she  paid  the  consideration 
therefor  with  her  own  money,  and  purchased  and  paid  for  all  of 
the  materials  that  entered  into  the  construction  of  the  improve- 
ments thereon  ;  tlie  other,  that  if  the  complainants  ever  had  any 
rights  as  against  her,  they  have  lost  or  forfeited  them  by  their 
laches. 

While  there  is  no  little  uncertainty  as  to  the  exact  amount  of 
money  which  Mrs.  Kitchen  contributed  towards  the  purchase- 
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money  for  the  lot  in  question,  and  towards  the  purchase  of  the 
materials  used  in  the  construction  of  the  dwelling-house  thereon^ 
it  cannot  be  doubted  but  that  she  did,  out  of  moneys  earned  by 
her  own  labor  and  moneys  received  as  portions  of  her  father's 
estate,  make  large  advances  therefor.  It  is  also  equally  clear 
that  she  has  had  the  passession  and  control  of  the  said  premises 
ever  since  the  erection  of  the  dwelling-house  thereon  and  has 
paid  the  taxes  thereon. 

The  uncertainty  as  to  the  amount  of  money  which  Mrs. 
Kitchen  contributed,  arises  from  the  lapse  of  time  since  she 
made  such  contribution.  She  was  married  in  1848,  and  at  that 
time  had  saved  of  her  own  earnings  about  $300.  This  property 
was  purchased,  in  1867,  for  $518.  At  that  time  her  father 
advanced  to  her  $500,  whicli,  with  her  own,  she  paid  the  con- 
sideration for  the  title.  Her  husband  transacted  all  the  business^ 
and  it  was  understood  that  the  title  was  to  be  taken  in  her  name,, 
but  it  was  taken  in  his  name.  She  also  was  entitled  to  other 
moneys  from  her  father's  estate.  When  she  understood  that  the 
title  was  in  her  husband,  she  procured  it  to  be  transferred  ta 
herself.  This  lapse  of  time  has  given  rise  to  the  principal  doc- 
trine of  laches  as  enunciated  and  supported  in  many  decisions,, 
especially  when  it  results  in  such  change  of  circumstances  as  ta 
be  prejudicial  to  the  real  interests  of  the  defendant  When  such 
is  the  case^  courts  of  equity  always  justify  defendants  in  invok- 
ing its  aid.  In  this  case  the  complainants  knew  of  the  transfer 
of  this  title  from  an  actual  inspection  of  the  record,  within  a  year 
after  the  entry  of  their  judgment.  Since  then  two  important 
witnesses,  as  to  the  amount  of  money  which  Mrs.  Kitchen  actu- 
ally received  from  her  father's  estate,  have  died.  It  is  very 
evident  also  from  her  appearance  upon  the  witness-stand,  as  well 
as  from  her  statements,  the  transactions  of  twenty-five  and  thirty 
years  ago  have  very  greatly  faded  upon  her  memory  or  entirely 
disappeared.    And  this  is  more  especially  true  as  to  her  husband. 

In  Brottm  v.  Mutual  Insurance  Co.^  5  Steic.  Eq,  Sl^,^  Mr. 
Justice  Scudder,  in  speaking  of  this  principle,  said :  "  These 
defendants  have  delayed  making  their  defencre  until  Israel  H. 
Morehouse  and  Antlionv  Meeker,  the  principal  witnesses;  are 
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dead,  aud  the  complaiuants  are  at  a  great  disadvantage.  This  is 
a  proper  case  to  enforce  the  rule  tbat^  in  suits  to  rescind  con- 
tracts for  fraud^  it  is  the  duty  of  the  complainants  to  put  forward 
their  complaint  at  the  earliest  possible  period."  This  principle, 
uuiversally  recognized,  is  illustrated  in  a  great  variety  of  cases. 
Wilkinson  v.  Shet^many  18  Stew.  Eq,  iH;  Van  Houten  v.  Van 
Winkle,  1  Dick,  Ch,  Rep.  384,;  Lynches  Administraiors  v.  Van- 
neffum,  18  AH.  Rep.  4,68 ;  S.  C.  affirmed  in  court  of  errors  and 
appeals,  at  the  June  Term,  1894;  Doughty  v.  Doughty ,  2  Stock. 
361;  Hance  v.  Conover,  4  Stew.  Eq.  506;  McCartin  v.  Trap- 
hagen,  16  Stew.  Eq.  3^4  >  Bump  Fraud.  Oonv.  633;  Hancood  v. 
RaUroad  Co.,  84  U.  S.  81;  The  Key  (My,  81  U.  S.  663;  Rich- 
ards V.  MacKaU,  lU  U.  S.  183. 

Counsel  for  the  complainants  insisted  that,  so  long  as  the 
vitality  of  the  mortgage  was  preserved,  the  complainants  could 
institute  any  proceedings  whatever  for  its  enforcement,  against 
any  right  or  interest  of  the  defendants  therein.  This  proposi- 
tion no  one  will  dispute,  but  the  question  is  not  solely  between 
the  complainants  and  the  defendant  in  the  judgment  at  law.  A 
third  party  has  been  introduced,  who  cannot  be  affected  at  all 
directly  by  the  judgment  at  law.  She  now  claims  rights  or 
interests  which  stand  in  the  way  of  the  execution  of  the  com- 
plainants, issued  upon  their  judgment  at  law.  They  find  it 
necessary  to  bring  this  suit  in  equity  in  order  to  brush  away  her 
claim  of  right  or  interest.  Hence,  the  inquiry  is  whether,  as  to 
her,  it  is  fair  and  conscionable  for  the  court,  after  the  lapse  of 
twenty  years,  to  entertain  this  proceeding.  Not  only  is  the 
defendant  in  the  judgment  at  law  charged  with  fraud,  but  his 
wife,  who  was  in  no  way  connected,  is  also  charged  with  com- 
plicity in  the  fraud.  There  is  not  only  nothing  set  up  in  the 
bill  of  complaint  showing  why  there  has  been  so  much  delay  in/ 
commencing  this  suit,  but  not  the  slightest  effort  was  made  in 
offering  the  testimony  to  satisfy  the  court  that  the  complainants 
had  used  reasonable  diligence.  Had  the  complainants  acted 
with  that  promptitude  which  I  think  is  required  by  the  spirit 
of  the  cases  above  cited,  Mrs.  Kitchen  would  have  been  able,, 
beyond  any  reasonable  doubt,  to   have  established  with  very 
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great  certainty  the  amount  of  money  advanced  by  her,  as  well 
for  the  purchase  of  the  title  to  the  land  in  question  as  for  the 
improvements  put  thereupon ;  and  if,  as  n6w  she  insists,  slie  did 

:not  make  all  such  payments,  what  she  did  really  make  would 

-have  been  preserved  to  her  by  way  of  lien,  according  to  the 
well-settled  practice  of  this  court.  Roe  v.  Moore,  8  Stew.  Eq. 
526 J  529;  Demared  v.  Terhune,  3  C.  E.  Or.  532;  Levi  v. 
Welsh,  18  Stew.  Eq.  867. 

It  is  no  part  of  the  duty  of  a  court  of  equity  to  encourage 
parties  in  any  fi*audnleut  attempts  against  creditors,  but  claims 
of  the  character  of  those  presented  by  Mrs.  Kitchen  will  not  be 
disregarded  unless  the  testimony  clearly  establishes  the  charge 
that  they  were  used  for  an  unlawful  purpose. 

The  fact  that  the  conveyance  to  Mrs.  Kitchen  was  made 
pending  the  suit  is  a  badge  of  fraud,  and  is  pro|>erly  ui^ed  upon 

rthe  consideration  of  the  court  in  that  light.  Kitchen  himself, 
when  he  was  about  to  borrow  the  money,  said  that  he  owned  the 

j)remises  in  question.  This  cannot  be  charged  as  evidence  of 
fraud  against  Mrs.  Kitcrlien  unless  it  is  also  made  to  appear  that 

-she  consented  that  her  husband  should  hold  the  title  in  order 
that  he  might  acquire  a  greater  credit  thereby.  There  is  noth- 
ing in  the  case  to  show  that  Mrs.  Kitchen  did  anything  more 
than  to  take  steps  to  secure  the  title  to  this  property  in  her  own 
name. 

I  will  advise  that  the  complainants'  bill  be  dismissed,  with 
costs. 


Obadiah  C.  BoaARDUS 


Maroaret  J,  Gordon  et  al. 

In  case,  after  a  general  act  upon  the  subject  of  usury,  an  act  is  passed 
imposing  a  different  penalty  for  a  single  county,  and  still  later  the  general 
act  is  amended,  in  which  no  reference  whatever  is  made  to  the  special  or  local 
act,  the  latter  being  radically  inconsistent  with  the  special  or  local  act  and  by 
negative  terms  covering  the  whole  of  the  subject-matter,  operates  as  a  repeal 
-  of  such  special  or  local  act. 
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On  motion  under  Rule  213. 

Mr.  William  H.  Vredenburgh,  for  the  oomplainant 

Mr,  William  Hyres,  for  the  defendants. 

Bird,  V.  C. 

This  bill  was  filed  for  the  foreclosure  of  a  mortgage.  The 
contracting  parties  reside  in  the  county  of  Monmouth,  and  the 
lands  embraced  in  the  mortgage  lie  in  that  county.  The  mort- 
gagor answers  and  claims  the  benefit  of  the  act  of  the  legislature 
approved  March  10th,  1875,  which  is  in  these  words: 

**  That  all  contracts  for  the  loan  of  money,  wares,  merchandise,  goods  or 
-chattels  hereafter  made  in  the  county  of  Monmouth,  in  this  state,  whereby 
above  the  value  of  seven  dollars  for  the  forbearance  of  one  hundred  dollars  for 
a  year  or  above  that  rate  for  a  greater  or  less  sum,  or  for  a  longer  or  shorter 
period,  shall  be  taken  directly  or  indirectly,  shall  be  utterly  void.  That  all 
acts  and  parts  of  acts  inconsistent  with  this  act  be  and  the  same  are  hereby 
repealed." 

The  complainant  moves  to  strike  out  of  the  answer  so  much 
of  it  as  claims  any  protection  or  relief  under  the  act  just  quoted. 
In  support  of  his  motion,  he  insists  that  the  provisions  of  the 
-act  approved  March  27th,  1874,  as  amended  by  the  act  approved 
February  26th,  1878,  oi^erate  as  a  repeal  of  the  act  of  March 
10th,  1875. 

The  act  of  March  27th,  1874,  is  in  these  words: 

,  "  That  no  person  or  corporation  shall,  upon  any  contract,  take,  directly  or 
indirectly,  for  loan  of  any  money,  wares,  merchandise,  goods  or  chattels,  above 
the  value  of  seven  dollars  for  the  forbearance  of  one  hundred  dollars  for  a 
year,  and  after  that  rate  for  a  greater  or  leas  sum,  or  for  a  greater  or  shorter 
time." 

The  second  section  makes  this  provision  : 

'*  That  in  all  cases  of  suits,  either  at  law  or  in  equity,  to  enforce  any  note 
Ac.  on  which  a  higher  rate  of  interest  shall  be  reserved  or  taken  than  was  or 
is  allowed  by  the  law  of  the  place  where  the  contract  was  made  or  is  to  be 
performed,  the  amount  or  value  actually  lent,  without  interest  or  costs  of  suit, 
may  be  recovered,  and  no  more ;  and  if  any  premium  or  illegal  interest  shall 
have  been  paid  to  the  lender,  the  stim  or  sums  so  paid  shall  be  deducted  from 
the  amount  that  may  be  due  as  aforesaid,  and  recovery  had  for  the  balance 
^nly." 
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The  act  which  was  approved  February  26th,  1878,  h  m 
these  words : 

"That  the  first  section  of  the  act  to  which  this  is  a  supplement,  and  which 
reads  as  follows  [which  is  the  first  provision  copied  above],  be  and  the  same- 
is  hereby  amended  so  as  to  read  as  follows :  *  that  no  person  or  corporation 
shall  upon  contract,  take,  directly  or  indirectly,  for  loan  of  any  money,  wares, 
merchandise,  goods  or  chattels,  above  the  value  of  six  dollars  for  the  forbear- 
ance of  one  hundred  dollars  for  a  year,  and  after  that  rate  for  a  greater  or  less 
sum,  or  for  longer  or  shorter  time.' " 

The  next  section  declares : 

"  That  so  much  of  the  first  section  of  the  act  to  which  thb  is  a  supplement,, 
as  is  inconsistent  with  this  supplement,  be  and  the  same  is  hereby  repealed.'' 

In  the  last  act  no  reference  is  made  to  the  act  of  March  lOth^ 
1875. 

It  will  be  perceived  that  the  act  of  March  10th,  1875,  declares 
that  every  such  contract  shall  be  void.  This  act  is  what  ia 
called  "  local,"  or  special  in  its  nature,  being  applicable  only  to- 
a  single  county.  The  act  of  February  26th,  1878,  is  general,, 
as  distinguished  from  special.  The  claim  timt  the  act  of  1878^ 
works  a  repeal  of  the  act  of  1875  is  resisted  upon  the  familiar 
principle  that  general  laws  do  not,  by  implication,  abrogate 
special  laws. 

The  general  rule  is,  "  that  a  general  statute,  without  negative 
words,  will  not  repeal  the  particular  provisions  of  a  former  one 
unless  the  two  acts  are  irreconcilably  inconsistent."  Sedgw, 
Stat.  &  (hnst,  L.  97;  Craft  v.  JacheUi,  18  Vr.  W6 ;  State, 
Morris  and  Essex  Railroad  Co,  v.  Commissioner's  of  Railroad 
Taxation,  8  Vr,  228;  School  Didriet  v.  WhUehmd,  2  Beas.  290; 
Henderson's  tobacco,  If  Wall.  662;  Rogers  v.  Watrous,  8  Tex. 
62;  United  Stales  v.  Tynen,  11  Wall.  92;  People  v.  Gold  and 
Stock  Telegraph  Co.,  98  N.  Y.  67;  Bowen  v.  Lease,  5  Hill  221. 

Or  unless  it  was  clearly  intended  to  prescribe  the  only  rule 
that  should  govern  in  the  case,  then  it  will  repeal  the  original 
act.  School  DistHd  v.  Whitehead,  s^ipra;  State,  Moms  and 
Essex  Railroad  Co.  v.  Commissioners  of  TaxaUony  supra;  Rogers^ 
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V.  Watrous,  supn;  Daviess  v.  Fairbaini,  S  How,  {U.  S.)  635 ^ 
636;  State  v.  Stoll,  17  Wall  4S1;  United  States  v.  Tynea,  myia; 
Davis  V.  Stale,  7  Md,  151;  Towie  v.  Marrett,  3  Greeid,  2^J ; 
Edgar  v.  Greer,  8  Iowa  39^;  Btitton  v.  Commonwealth,  1  Cash, 
S02. 

Or  unless  it  embraces  tlie  wliole  subject-matter.  Dugan  v. 
GiUingSj  3  Gill  138;  Bartlett  v.  King.  12  Mass.  636;  Heck- 
mann  v.  Pinkney,  81  K  Y.  211;  United  Slates  v.  Cloflin,  7  Olio 
646;  Bowen  v.  Lease,  supra;  Britton  v.  Cbmmonwealth,  supra. 

The  act  of  1876  is  witiiout  the  slightest  qualificatiou,  and 
therefore  general.  It  cannot  be  questioned  but  that  it  embraces 
every  county  in  the  state  as  fully  as  the  act  of  1874.  The  act 
of  1876,  by  its  express  provisions,  excepts  the  county  of  Mon- 
mouth from  the  o|)eration  of  the  act  of  1874,  and  increased  the 
penalty  to  the  forfeiture  of  the  entire  sum  loaned. 

The  undisputed  facts  just  adverted  to  show  that  the  act  of 
1878  cannot  be  reconciled  with  the  act  of  1875.  There  are  no 
exceptions  in  the  former.  This  unqualified  language  of  the  law- 
making power  proves  conclusively  that  it  intended  to  prescribe 
the  only  rule  that  should  govern.  Nor  does  it  require  any  argu- 
ment to  make  it  manifest  that  the  later  act  embraces  the  whole 
subject-matter  as  well  as  all  the  territory  within  the  borders  of 
the  state. 

The  case  more  like  this  than  any  other  is  that  of  People  v. 
Jaehne,  103  N,  Y,  182.  In  this  case  an  act,  which  was  called 
the  Consolidation  act,  prescribed  certain  penalties  for  crimes  for 
the  city  of  New  York.  The  penal  code  prescribed  other  and 
greater  penalties  for  the  same  crimes.  The  Consolidation  act 
was  approved  subsequent  to  the  penal  code,  but  there  was  a 
provision  that,  notwithstanding  the  latter  was  prior  in  point  of 
time,  it  should  take  effect  at  a  given  date  after  the  enactment  of 
the  Consolidation  act.  There  was  no  provision  in  the  penal 
code  expressly  repealing  tiie  Consolidation  act,  Jaehne  was  in- 
dicted in  the  city  of  New  York,  for  bribery.  There  were  two 
counts  in  the  indictment,  one  charging  him  under  the  Consolida- 
tion act  and  the  other  under  the  code.  Upon  motion  requiring^ 
the  prosecuting  attorney  to  e\ect  under  which  count  he  would 
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proceed,  be  elected  to  proceed  upon  the  iudictmeut  under  the 
<x)de.  Tlie  question  then  was,  wiiich  of  the  two  acts  was  in 
force  in  the  city  of  New  York  ?  In  other  words,  whether  tlie 
enactment  of  the  code  abrogated  the  Consolidation  act  with 
respect  to  the  penalties  imjxjsed? 

The  court  sf^id:  "We  are  therefore  brought  directly  to  the 
main  question,  whether  section  58  of  tiie  Consolidation  act  is 
in  force,  and  takes  the  case  of  bribery,  when  committed  by  a 
member  of  the  common  council  of  tlie  city  of  New  York,  out 
of  the  operation  of  section  72  of  the  penal  code,  thereby  requir- 
ing a  different  procedure  and  a  different  punishment  in  the 
special  case  from  tliat  prescribed  by  the  general  law  governing 
the  same  offence  when  committed  by  a  member  of  the  common 
council  in  other  cities  of  the  state.  ♦  ♦  *  The  penal  code 
contains  no  general  clause  repealing  prior  statutes  covering  the 
subject  embraced  in  its  provisions.  It,  however,  defines  and 
prescribes  the  punishment  for  murder,  larceny,  burglary  and  all 
the  generally-recognized  offences,  and  it  cannot  be  doubted  that 
its  provisions  on  these  subjects  were  intended  for  a  substitute 
for  similar  provisions  in  the  prior  laws.  ♦  ♦  ♦  The  learned 
•counsel  for  the  defendant  insist  that  the  two  acts  are  not  neces- 
sarily repugnant,  and  they  invoke  the  application  to  this  case  of 
the  general  rule  in  res|>eet  to  the  repeal  of  statutes  by  implica- 
tion, that  a  posterior  general  act  does  not  repeal  a  prior  local  act 
unless  the  I^islative  intent  to  repeal  be  unequivocally  apparent. 
Whether  the  subsequent  statute  repeals  the  prior  one,  in  the 
absence  of  express  words,  depends  upon  the  intention  of  the 
legislature ;  and  one  of  the  tests  frequently  resorted  to,  to  ascer- 
tain whether  there  is  a  repeal  by  implication,  is  to  inquire 
whether  the  special  and  general  acts  may  both  be  executed  with- 
out involving  repugnancy  of  rights  or  remedies.  In  some  cases 
the  question  has  been  solved  by  holding  that  the  general  act 
was  intended  to  declare  a  general  rule  covering  cases  not  already 
provided  for,  and  that  a  prior  special  statute  on  the  same  subject 
operating  upon  a  single  person  or  class  of  persons,  or  within  a 
limited  territory,  should  l)e  treated  as  if  specially  excepted  from 
the  operation  of  the  general  law.     It  will  be  found,  I  think,  on 
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examining  tlie  wises  in  which  the  courts  have  lield  that  a  sptcial 
law  was  not  repealed  by  a  subsequent  general  law  on  the  same 
subject,  that  they  are,  as  a  general  rule,  cases  where  the  l^isla- 
ture  was  not  dealing  directly  with  the  subject  of  the  prior  law, 
and  it  was  not  in  the  mind  of  the  legislature,  when  the  general 
law  was  enacted,  or  where  a  special  law  was  part  of  a  system 
of  local  administration,  but  where  it  was  possible  to  assign  a 
reasonable  motive  for  retaining  the  special  and  peculiar  provi- 
sions of  the  special  act,  notwithstanding  the  enactment  of  a  sub- 
sequent general  rule  covering  the  same  subject.  The  General 
Bribery  act  not  only  covers  the  whole  subject,  but  was,  we 
think,  plainly  intended  to  furnish  the  only  rule  covering  the 
crime  and  punishment  of  bribery/^  After  saying  that  no  public 
policy  requires  any  discrimination  between  the  punishment  for 
bribery  in  different  localities,  the  court  declares  :  "A  later  statute; 
covering  the  same  subject-matter  and  embracing  new  provisions, 
operates  to  repeal  the  prior  act,  although  the  two  acts  are  not,  in 
express  terras,  repugnant.  See  Moi*ris  v.  Crokei*^^  IS  How.  4^9  ,* 
Bartleti  v.  Kingy  12  Mass.  645 ;  United  States  v.  Tynen,  11 
Wall.  88;  Heckmann  v.  Pinkney,  81  N.  V.  SIS;  People  v. 
Gold  and  Stock  Telegraph  Co.,  98  N.  Y.  78." 

In  commenting  upon  legislation  which  imposes  different  pen- 
alties in  different  districts  for  the  same  offence,  the  court  said  : 
"Such  legislation  is  absurd  in  theory  and  leads  to  injustice.  It 
regulates  punishment  according  to  the  locality  of  the  crime, 
instead  of  by  the  nature  of  the  offence.  It  is  repugnant  to 
the  principle  that  laws  should  be  equal  and  impartial,  and 
ignores  a  natural  sentiment  which  requires  even-handed  justice, 
even  in  the  punishment  of  crimes.  *  *  *  It  is  the  duty  of 
courts,  in  construing  statutes,  to  avoid,  if  possible,  a  construc- 
tion which  leads  to  absurdity  or  manifest  injustice.  *  ♦  * 
The  fact  that,  prior  to  the  penal  code,  the  same  inconsistency 
existed  between  the  punishment  for  bribery  under  the  charter 
provisions  and  the  Greneral  Bribery  statute,  does  not,  we  think, 
make  it  less  the  duty  of  the  court  to  seek  to  place  such  a  con- 
struction upon  a  penal  code  as  will  remedy  such  an  anomalous 
and  unsatisfactory  condition  of  the  law.'* 
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The  result  of  my  investigatioD  18  that  the  negative  words, 
^Hhat  no  person  or  corporation  shall  upon  contract  take,  di- 
rectly or  indirectly,  for  loan  of  any  money*'  &c,,  in  the  act  of 
1878,  include  the  county  of  Monmouth,  as  well  as  every  other 
county  in  the  state,  and  necessarily  repeal  the  act  of  1875. 
This  being  so,  the  bonus  which  it  is  allied  was  paid  for  the 
loan,  if  established,  must  be  accounted  for  under  the  act  of 
1878. 

The  n:M)tion  to  strike  out  must  prevail,  with  costs. 


53   4«  Albanus  L.  Worthington 

53     28 

V. 

Sarah  R.  Moon  et  al. 

1.  Equity  will  not  interfere  to  prevent  a  trespass  where  the  legal  rights  of 
the  parties  have  not  been  settled,  nor  where  it  does  not  appear  that  the  injury 
to  the  inheritance  will  be  irreparable,  nor  that  the  defendant  is  insolvent,  but 
will  leave  them  to  their  remedy  at  law. 

2.  Equity  will  not  actively  aid  in  the  enforcement  of  a  penalty  or  a  forfeiture. 

On  final  hearing. 

Mr.  Edwin  Robert  Walker  and  Mr.  Oairet  D.  W.  Vrocm,  for 
tlie  complainant. 

Mes8i'8.  Barton  &  Dawes,  for  the  defendants. 

Bird,  V.  C. 

On  the  29th  day  of  April,  1893,  the  defendants  in  this  case 
conveyed  to  the  complainant  al)out  twenty-six  acres  of  land. 
In  the  deed  was  the  following  stipulation : 

*'The  said  premises  are  also  conveyed  with  the  understanding  that  the  said 
party  of  the  first  part  may  remain  in  possession  of  them  until  the  first  day  of 
April,  eighteen  hundred  and  ninety-four,  and  during  that  time  may  dig  clay 
thereon  as  they  have  been  doing,  and  in  the  same  field,  and  may  remove  the 
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«ame  for  their  own  use  without  charge  therefor,  and  also  that  the  said  party 
of  the  first  part  may  remove  all  unused  posts  and  a  certain  child's  swing  from 
aaid  premises,  on  or  before  April  first,  eighteen  hundred  and  ninety-four." 

The  defendants  remained  in  possession  under  this  stipulation 
until  the  1st  day  of  April,  1894.  During  that  period  of  time 
they  excavated  five  hundred  or  six  hundred  tons  of  clay  referred 
to,  but  did  not  remove  it  from  the  premises.  The  defendants 
claim  that  it  was  not  removed  because  of  an  express  suggestion 
to  that  effect  from  the  complainant,  because  of  the  very  unfavor- 
able condition  of  the  market.  Within  a  short  time  after  the 
defendants  vacated  the  premises  they  commenced  carting  the 
day  therefrom.  To  restrain  this  action  upon  the  part  of  the  de- 
fendants, the  complainant  filed  his  bill  and  asked  for  a  perpetual 
injunction.  The  complainant  insists  that  the  right  to  dig  and 
to  remove  clay  was  limited  to  the  1st  day  of  April,  1894,  and 
that  all  of  the  clay  which  had  been  mined  and  cast  upon  the 
bank  was  forfeited  to  the  complainant. 

By  the  answer  it  is  ui^ed  that  every  right  to  which  the  com- 
plainant is  entitled  he  can  maintain  by  an  action  at  law.  The 
only  answer  to  this  was  that  the  removal  of  this  clay  was  a 
destruction  of  the  inheritance  and  irreparable  in  its  nature.  I 
apprehend  this  would  be  so  had  not  the  clay  been  excavated  and 
severed.  In  this  respect  it  must  be  regarded  as  trees  severed  or 
stones  from  the  quarry.  Evidently  this  clay  is  personal  prop- 
erty. The  claim,  therefore,  that  the  removal  of  it  is  an  irre- 
parable injury  to  the  inheritance,  is  unavailing.  Without  this 
ingredient  this  court  is  powerless  to  act.  This  doctrine,  I  think, 
lias  never  been  disputed  when  the  question  has  been  raised.  It 
was  so  decided  in  Haii  v,  Leonard,  IS  Stew,  Eq.  4-^6,  in  the 
<x)urt  of  errors  and  appeals,  although,  as  I  understand,  the  dis- 
<nission  was  not  opened  upon  the  argument  in  that  court,  as  it 
<?ertainly  was  not  alluded  to  in  the  slightest  degree  in  the  court 
l)elow.  Cornelius  v.  Posty  1  Stock.  199;  De  Veney  v.  OaUaghei^ 
S  C.  K  Gr.  33;  Scudder  v.  Trenton  Delaware  Falls  Co,,  Sax. 
€94.;  SotUhmayd  v.  McLaughlin,  9  C.  E.  Gr.  181;  High  Inj. 
§  673;  Fidton  v.  Greacen,  9  Stew.  Eq.  Z16 ;  Kerr  Inj.  *g89. 

The  principle  upon  which  these  cases  stand  is  that  the  action 
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complained  of  is  Dotliing  more  than  a  naked  trespass,  involving^ 
no  equitable  cousiderations  whatsoever  and  fit  subjects  for  the 
determination  of  a  jury.  This  seems  to  have  been  equally  well 
settled,  as  a  reference  to  the  above-cited  cases  will  show.  See^ 
also,  Kerlin  v.  Wed,  3  Gr.  Ch.  449;  Wed  v.  Watkef,  2  Or.  Ch. 
^79.  This  case  shows  that  the  rule  respecting  the  interference 
of  equity  is  less  rigid  than  it  was  anciently.  Quackenbush  v. 
Van  Riper,  2  Gr.  Ch.  350;  1  High.  Inj.  699;  Stevens  v.  Beek- 
man,  1  Johns.  Ch.  318. 

Equitable  considerations  often  appear  which  justify  the  inter- 
ference of  a  court  of  equity  in  behalf  of  the  party  who  com- 
plains of  the  trespass.  Prominent  among  these  is  the  insol- 
vency of  the  defendant  trespasser.  WUson  v.  HUl,  1  Dick.  CK 
367,  and  cases  cited ;  Wed  v.  Walker,  S  Gr.  Ch.  £82;  1  HigK 
Inj.  671,  674. 

But  in  this  case  there  is  not  only  no  all^ation  of  the  insol- 
vency of  the  defendants,  but  no  proof  whatever  has  been  offered, 
hence  the  complainant  is  without  relief  in  equity.  And  in  addi- 
tion to  this  objection,  the  claim  which  he  sets  up  amounts  to  a 
penalty  or  forfeiture,  which  couils  of  equity  always  refuse  to 
enforce  except  when  the  conditions  are  very  plainly  against  the 
defendant. 

Mr.  Bispham  says :  "  It  is  well  settled  that  a  court  of  equity 
will  not  lend  its  aid  actively  to  enforce  a  forfeiture."  Section 
181.  In  £  Lead.  Cas.  Eq.  20^8 ^  the  doctrine  is  thus  stated : 
^*A11  the  authorities  concur  that  when  the  case  is  such  that  a 
court  of  equity  would  not  set  aside  the  forfeiture  it  would  not 
intervene  to  enforce  it,  and  will  leave  the  parties  to  their  legal 
rights  and  remedies."  AUa%  Bank  v.  Nahant  Bank,  3  Mete. 
682,  683;  Livingston  v.  Tompkins,  4  Johns.  Ch.  4,16 ;  Baxter 
v.  Lansing,  7  Paige  360.  In  Mdgs'  Appeal,  62  Pa.  28,  377, 
this  principle  is  clearly  presented,  and  see  1  Pom.  Eq,  Jur.  §  459» 

In  this  case  the  defendants  expended  their  labor  in  the  exca- 
vation of  five  hundred  or  six  hundred  tons  of  clay,  which^ 
according  to  the  complainant's  bill  and  the  testimony,  are  worth 
from  $300  to  $400.  According  to  the  complainant's  insistment^ 
this  has  all  been  forfeited.     So  much  of  the  consideration  which 
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he  was  to  give  and  wiiich  the  defendants  were  entitled  to  he 
claims  the  right  to  retain. 

There  seems,  therefore,  to  be  two  well-settled  principles  gov- 
erning courts  of  equity,  which  stand  in  tlie  way  of  the  complain- 
ant obtaining  relief  in  this  court,  namely,  the  fact  that  the  tres- 
pass complained  of  does  not  work  irreparable  injury  to  the 
inheritance,  and  that  a  penalty  or  forfeiture  would  be  the  result 
of  a  decree  in  his  favor,  which  courts  of  equity  are  always  dis- 
iQclined  to  pronounce. 

I  will  advise  that  the  bill  be  dismissed,  with  costs. 


Frank  Kastell 


Frank  T.  Hillman  and  Meta  Hillman. 

A  father  promised  his  son  that  if  the  latter  would  live  with  and  work  for 
him  during  the  father's  lifetime,  he  would  devise  to  him  certain  lands,  and 
about  eighteen  months  before  he  died  made  his  will  accordingly.  Afterwards, 
and  nine  days  before  he  died,  being  very  feeble  in  mind  and  body,  and  labor- 
ing imder  a  delusion  as  to  his  son's  conduct,  he  made  a  voluntary  conveyance 
of  a  part  of  the  lands  to  two  of  his  grandchildren,  who  were  in  personal 
attendance  upon  him.  The  son  fully  performed  the  conditions  of  his  father's 
promise.— HeW,  the  conveyance  must  be  set  aside  as  against  the  son. 
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On  final  hearing  on  pleadings  and  proofs. 

Mr.  Thomas  M.  Moore,  for  the  complainant. 

Mr.  John  W.  Griggs,  for  the  defendants. 

PPTNBy,  V.  C. 

Frank   Kastell,  the  complainant,  files  this  bill  against  his 
nephew,   Frank   T.  Hillman,  and   his  niece^  Meta  Hillman, 
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asking  the  court  to  set  aside  a  deed  of  conveyance  made  by 
Philip  Kastell,  the  fether  of  the  complainant  and  the  grand- 
father of  the  two  defendants,  to  the  two  defendants,  dated  the 
22d  of  March,  1893.  It  covers  about  two  acres  of  land,  situate 
within  the  corporate  limits  of  the  dty  of  Passaic,  and  on  it  are 
the  dwelling  and  outbuildings  constituting  the  homestead  of  the 
late  Philip  Kastell.  He  died  on  the  1st  of  April,  1893,  nine 
days  after  the  execution  of  the  deed.  By  his  will,  executed  on 
the  2d  of  October,  1891,  and^admitted  to  probate  after  bill  filed, 
be  had  devised  this  homestead,  with  other  lands,  to  his  son 
Frank,  the  complainant  herein. 

The  complainant  rests  his  right  to  relief  on  two  grounds- 
el*^, that  the  premises  in  question  were  so  devised  to  him  by 
his  father,  in  pursuance  of  a  contract  made  between  the  two 
many  years  before,  by  the  terms  of  which  his  father  agreed  to  so 
devise  the  premises  to  him  in  consideration  of  his  living  with 
him,  attending  to  his  business  and  taking  care  of  him  during  his 
lifetime,  and  he  alleges  that  he  performed  the  conditions  on  his 
part.  The  second  ground  is  that  at  the  time  of  the  execution 
of  the  deed  his  father  had  attained  the  advanced  age  of  about 
eighty-two  years,  was  very  feeble  in  health,  both  in  mind  and 
body ;  that  his  mind  was  so  far  enfeebled  as  to  render  him  in- 
competent to  transact  business  of  that  character,  and  that  the 
deed  was  procured  from  him  by  undue  influence  brought  to  bear 
upon  him  in  his  enfeebled  condition  by  the  two  defendants,  his 
-grandchildren,  who  were  members  of  his  family  at  that  time. 

I.  With  regard  to  the  first  point,  it  seems  to  me  that  it  is 
clearly  sustained  by  the  proofs.  The  devise  itself  is  in  these 
ivords : 

-  "  Third.  I  give,  devise  and  bequeath  unto  my  8on,  Frank  Kastell,  my  farm 
on  which  I  now  reside,  situate  in  said  city  of  Passaic,  county  and  state  afore- 
said, containing  about  thirty  (30)  acres,  with  all  the  buildings,  granaries,  bams, 
stables  and  outhouses  thereon,  together  with  al!  the  household  furniture,  farm- 
'  ing  utensils,  tools  and  other  things  pertaining  to  said  farm ;  also,  the  horses, 
•cattle,  poultry  and  other  life  [«c]  stock,  carriages,  wagons,  harness  and  every- 
thing belonging  thereto ;  also,  about  ten  (10)  acres  of  salt  meadow  land,  situate 
and  lying  in  the  county  of  Bergen,  in  this  state. 

'^Fourth,  This  bequest  to  my  son  Frank,  T  make  in  consideration  of  and  for 
4iiB  services  and  assistance  rendered  to  me  and  my  estate  by  him  up  to  the 
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time  of  my  decease,  and  b  subject  to  the  following  charge :  Mj  beloved  wife, 
Katherine,  shall  have  as  good  and  comfortable  a  home  on  this  my  said  farm 
as  she  now  has  during  the  remainder  of  her  natural  life,  and  at  her  death  said 
farm,  household  furniture  &c^  Sic,  &c  and  salt  meadow  lands  shall  be  the 
property  of  my  son  Frank  in  fee  simple." 

This  clause  is  of  itself  evidence  of  the  contract.  In  addition 
to  that  the  parol  proof  is  abundant. 

Complainant  himself  swears  that  when  he  was  a  young  man 
(he  was  forty-two  years  of  age  when  his  father  died)  he  wished 
to  go  away  from  home  and  strike  out  in  the  world  for  himself— 
learn  a  trade  or  do  whatever  he  might  be  able  to  do— and  that 
his  father  insisted  upon  his  staying  there,  living  with  him  and 
helping  him  on  the  farm,  and  promised  him  if  he  would  do  so 
he  would  leave  him,  by  will,  the  lands  in  question,  and  that  he 
did  so  stay,  relying  upon  his  father's  promise.  The  same  thing 
is  sworn  to,  in  effect,  by  his  sister,  Mrs.  Anna  Fells;  also,  by 
Mr.  Totten  and  Mrs.  Dankoff,  neighbors.  Then  the  division 
which  the  old  gentleman  had  made,  by  will,  of  his  pro}>erty 
^vas  well  understood  by  each  member  of  his  family.  He  was  a 
German,  who  did  not  attempt  to  speak  English,  and  understood 
it  very  imperfectly. 

The  lands  mentioned  in  the  will  were  as  follows:  A  little 
short  of  ten  acres  in  one  body,  bisected  by  Bloomfield  avenue, 
leaving  three  and  a  half  acres  on  one  side  (on  which  was  his 
dwelling)  and  a  little  short  of  six  on  the  other,  the  whole  located 
about  a  mile  and  a  quarter  west  of  the  city  of  Passaic,  and  be- 
yond the  line  of  the  Delaware,  I^ackawanna  and  Western  Rail- 
road Company.  It  was  within  the  corporate  limits  of  Passaic^ 
but  the  neighborhood  was  not  built  up  or  improved.  In  addi- 
tion to  this  ten-acre  tract  was  a  tract  of  thirteen  and  seven-tenths 
acres,  lying  disconnected  with  and  a  short  distance  from  it,  anrl 
not  bounding  on  any  highway.  It  was  used  for  farm  land,  and 
as  waste  sprouts  or  swamp.  Besides  this  were  the  ten  acres  of 
salt  meadow  of  trifling  value.  The  old  gentleman  seemed  to 
entertain  the  notion  that  the  ownership  of  this  land — about 
thirty-three  acres  in  all — made  him  a  landed  proprietor,  and  as 
the  complainant  was  his  only  son,  he  desired  him  to  reside  on  it 
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after  his  death  and  perpetuate  it  in  the  Kastell  narae.  Besides 
tliis  property  he  was  the  owner  of  a  block  about  one  hundred 
feet  square,  situate  on  a  corner,  in  the  city  of  Passaic  proper, 
upon  which  were  five  houses,  which  were  estimated  at  the  value 
of  $25,000,  and  rented  for  $200  a  month.  This  last  was  subject 
to  two  mortgages  of  $1,000  each.  He  had  also  some  building 
lots.  Besides  the  complainant,  he  had  two  children— daughters — 
one  a  Mrs.  Anna  Fells,  who  lived  with  her  husband  in  Lowell, 
Massachusetts,  and  the  other,  who  died  in  her  father's  lifetime, 
had  married  a  Mr.  Hillman,  the  father  of  the  defendants,  and 
had  borne  nine  children,  of  whom  the  defendants  are  two.  The 
date  of  her  death,  I  think,  is  not  given.  The  block  of  build- 
ings just  mentioned  were  by  the  will  divided  between  Mrs. 
Fells  and  the  Hillman  children.  Sometime  previous  to  the 
making  of  the  will  above  mentioned,  but  just  how  long  does  not 
appear,  the  testator  had  made  a  will  substantially  the  same  as 
this,  except  he  had  excluded  from  the  benefits  thereof  three  of 
the  Hillman  children.  The  contents  of  this  will  were  known  to 
all  his  children,  and  they,  particularly  Mrs.  Fells,  feeling  that 
his  prejudice  against  the  three  Hillman  grandchildren  was  unjust, 
induced  him  to  change  it,  and  the  will  of  October  2d,  1891,  was 
the  result  of  a  family  counsel,  and  was  satisfactory  to  all  parties. 
In  point  of  fact,  the  value  of  the  two  shares  given  to  Mrs. 
Fells  and  the  Hillman  children  was  greater  than  that  given  to- 
the  complainant  by  the  will. 

The  old  gentleman  had  always  expressed  a  desire  that  his  son 
Frank  should  have  an  heir,  and  in  the  year  1889,  he  married  a 
young  lady  in  the  neighborhood,  whom  at  first  he  took  to  live 
with  his  father  and  mother,  but  fearing  a  difference  between  the 
mother-in-law  and  the  daughter-in-law,  he  sent  her  back  tempo- 
rarily to  her  father's  home,  and  then  proposed  to  his  fether  to 
build  himself  a  house  on  a  part  of  the  homestead  which  had  been 
devised  to  him,  and  his  father  agreed  thereto,  and  in  1890  con- 
veyed him  a  part  of  the  homestead  on  the  north  side  of  Bloom- 
field  avenue,  upon  which  he  erected  a  house  in  the  summer  of 
that  year,  and  lived  there  with  his  wife  and  attended  to  his 
father's  business  and  affairs  in  the  same  manner  as  he  had  pre- 
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viously  done^  up  to  the  time  of  his  death.  He  had  also  accepted 
other  employment,  with  his  father's  consent.  He  was,  among 
other  things,  street  superintendent  of  the  city  of  Passaic  for  four 
years  while  living  with  bis  father,  and  swears,  and  he  is  uncon- 
tradicted therein,  that  he  gave  a  portion  of  liis  salary,  or  what- 
ever other  money  he  earned  outside,  to  his  &ther.  At  any  rate 
his  performance  of  the  contract  must,  under  the  evidence  and 
the  language  of  the  will,  be  held  to  be  satisfactory  to  the  father 
up  to  the  date  of  the  will.  The  attention  paid  by  the  son  to  the 
father  from  that  time  on  until  he  died,  was  precisely  the  same  as 
it  had  been  previously,  and  there  is  no  proof  that  he  ever  made 
the  least  complaint  to  the  complainant  or  demand  upon  him  to 
perform  anything  that  he  did  not  peribrm  ;  but  the  tendency  of 
the  proofs  is  to  the  contrary. 

I  must  then  hold,  &s  a  matter  of  fact,  that  the  complainant 
did  perform  his  part  of  the  contract  fully,  and  that  the  deceased 
was  under  \egR\  obligation  to  perform  his  part  and  to  leave  un- 
disturbed the  devise  which  he  made  to  him  on  the  2d  of  October, 
1891. 

The  wife  of  Philip  Kastell  died  on  the  14th  of  October,  1891, 
twelve  days  after  the  date  of  the  will,  and  just  before  her  death, 
the  defendant  Meta  Hillman,  who  had  been  at  service  in  the 
city  of  New  York,  earning  wages  at  $14  a  month,  came  to  live 
with  her  grandfiither  and  bargained  with  him  to  continue  to 
work  for  him  at  that  price — $14  a  month.  The  defendant  Frank 
T.  Hillman  was  a  bricklayer  by  trade,  and  at  about  the  same 
time  took  board  with  his  grandfather  at  $4  a  week,  and  worked 
at  his  trade  in  the  city  of  Passaic.  In  the  winter  time,  when 
very  little  masonwork  was  being  done,  he  did  chores  about  the 
house,  and  looked  after  his  grandfather,  for  his. board.  That 
continued  np  to  the  time  the  old  gentleman  died,  with  the 
exception  that  during  the  winter  of  1892-93  Frank  Hillman 
collected  the  old  gentleman's  rents  in  the  city  of  Passaic.  That 
is,  he  received  them  monthly  from  one  of  the  tenants  to  whom 
the  others  paid. 

There  is  little  room  to  contend  that  the  deed  complained  of 
has  any  valuable  consideration.     The  consideration  named  is 
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"one  dollar  and  other  good  and  valuable  consideration/'  and 
then,  at  the  end  of  the  description,  is  this  clause : 

"  Part  of  the  consideration  of  this  conveyance  is  for  past  services  rendered 
by  the  parties  of  the  second  part,  and  for  future  services  to  be  rendered  by  them 
to  the  party  of  tlie  first  part  during  the  remainder  of  his  life,  in  takiag  care 
of  liim,  and  also  in  consideration  of  natural  love  and  afiection  which  he  bears 
toward  them." 

There  is  no  doubt  about  their  working  for  and  living  with 
hira  under  a  contract,  and  that  he  paid  his  granddaughter  for 
her  services  in  full,  either  up  to  Christmas,  1892,  or  Christmas,. 
1891,  and  that  he  paid  her  on  account  as  often  as  she  demanded 
pay,  nor  is  there  the  least  dispute  as  to  what  the  contract  was 
with  the  grandson. 

Their  story  is  that  this  deed  was  suggested  to  them  on  the 
14th  of  March,  that  it  was  executed  on  the  22d  of  March,  and 
he  died  on  the  1st  of  April.  Further,  that  the  old  gentleman 
and  the  defendants  knew  at  the  time  that  he  was  very  near  his^ 
end  and  not  expected  to  live.  Hence  the  deed  must  be  held  to- 
be  without  consideration  as  against  the  complainant;  and,  fur- 
ther, the  fact  that  the  complainant  was,  by  a  contract  with  his^ 
father  and  by  a  family  arrangement,  to  have  this  property  by 
will  from  his  father,  was  well  known,  as  before  remarked,  to  all 
of  the  members  of  the  family,  including  the  defendants. 

The  law  governing  this  class  of  contracts  has  been  frequently 
considered  by  this  court  and  is  well  settled  in  this  state.  The 
latest  cases  are  Young  v.  Young,  18  Stew,  Eq,  27 ^  where  the 
previous  cases  are  collected  (and  see  the  same  case  on  final  hear- 
ing, 6  Dick  Ch.  Rep,  ^91),  and  Ih*ake  v.  Lanning^  J^  Dick,  CK 
Rep,  1,52, 

The  contract  in  this  case  is  sufficiently  clear  in  all  its  parts. 
There  is  no  room  for  dispute  as  to  the  land  agreed  to  be  devised. 
The  services  to  be  rendered,  as  in  all  such  cases,  are  not  clearly 
defined,  but  they  were  performed  to  the  satisfaction  of  the  other 
party  through  many  years  and  up  to  the  date  of  his  will.  Such 
acceptable  and  accepted  performance  removes  all  difficulty  on: 
the  score  of  indefiniteness. 
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The  complainaDt's  claim  is  a  meritorious  one.  The  ease  shows 
that  he  spent  the  best  part  of  his  life  in  working  for  his  father 
and  for  his  father's  interest  upon  this  little  farm,  and  with  so 
little  profit  to  himself  that  when  he  came  to  build  the  house,  in 
1890,  he  was  obliged  to  borrow  the  whole  cost  of  it  on  mortgage. 
The  land  devised  to  him,  including  the  lot  conveyed  to  him  in 
1890,  and  the  house  and  lot  here  in  dispute,  do  not  exceed  in 
value  18,000  or  $9,000,  while  the  block  in  Passaic  city,  divided 
between  Mrs.  Fells  and  the  Hillman  children,  is  worth  $25,000, 
leaving,  after  deducting  the  mortgages  on  it,  at  least  $11,000  for 
each.  The  bargain  relied  upon  was  a  hard  one  for  the  complain- 
ant, and  its  enforcement  will  give  him  but  scanty  justice. 

This  result  is  sufficient  for  the  decision  of  the  cause,  but  as  I 
have  fully  considered  the  second  ground  of  relief,  and  as  it 
throws  light  upon  the  fir?t,  I  will  state  my  conclusions  upon  it 

II.  The  evidence  as  to  the  mental  condition  of  the  deceased, 
at  the  date  of  the  execution  of  the  deed  in  question,  is  somewhat 
conflicting.  That  he  was  then  very  weak  in  body  and  mind,  as 
tlie  result  of  his  advanced  age  and  general  debility,  is  thoroughly 
proved  and  is  indisputable.  This  weakness  had  been  coming 
on  with  steady  increase  for  several  months,  and  all  who  saw  him 
perceived  that  his  end  was  near.  He  was  himself  entirely  con- 
scious of  this.  A  physician  was  called  in  for  the  first  time  on^ 
March  22d,  and  found  his  vitality  so  low  that  he  immediately 
resorted  to  electricity.  He  was  unable  to  s])eak  German,  and 
communicated  with  his  patient  through  one  of  the  defendants  as 
interpreter.     He  made  no  examination  of  his  mental  condition. 

The  witnesses  mainly  relied  upon  by  the  complainant  to  estab- 
lish incapacity  are  his  sister,  Mrs.  Fells,  and  her  husband,  who 
reside  in  Lowell,  Massachusetts;,  and  a  Mr.  Bornecastle,  who 
lived  in  Passaic,  and  was  tenant  of  one  of  the  stores,  and 
attended  to  receiving  the  monthly  payments  of  rent  from  the 
various  other  tenants  of  the  block  and  paying  it  over  either  ta 
bis  landlord  in  pei-son  or  to  the  complainant,  or,  during  the 
last  few  months,  to  Frank  Hillman.  All  three  speak  German. 
Mr.  and  Mrs.  Fells  visited  her  father  on  the  15th  of  March  and 
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remained  until  the  IStli,  Mrs.  Fells  being  with  him  constantly 
•during  that  time,  and  Mr.  Fells  during  the  morning  and  even- 
ing hours.  They  came,  upon  advice  from  the  Hillmans  that  he 
was  failing,  for  the  purpose  of  seeing  him  and  also  to  assist  the 
Hillmans  in  a  matter  of  business. 

The  devise  to  Mrs.  Fells  was  of  two  of  the  five  houses  and 
lots  in  Passaic,  one  of  which  was  a  corner  and  more  valuable  on 
that  account.  This  was  subject  to  a  mortgage  of  $1,000  held 
by  one  Somers.  The  devise  to  the  Hillmans  was  of  the  other 
three  houses,  which  were  also  subject  to  a  mortgage  of  $1,000 
also  held  by  Somers.  The  will  of  October  2d,  1891,  was  made 
with  the  full  knowledge  of  the  children  and  grandchildren,  and 
of  their  father,  Henry  Hillman.  It  was  supiK)sed  by  the  chil- 
dren and  by  Henry  Hillman  that  the  encumbrances  held  by 
Somers  covered  only  the  three  houses  devised  to  the  Hillmans, 
and  it  was  understood  to  be  the  intention  of  the  old  gentleman 
to  sell  certain  vacant  lots  which  he  owned  and  did  not  dispose 
of  by  his  will,  and  from  the  proceeds  pay  off  this  mortgage. 
This  was  never  done,  and  the  business  object  Mr.  Fells  had  in 
view,  in  making  this  visit,  was  to  aid  the  elder  Hillmans  in 
inducing  their  father-in-law  to  procure  this  mortgage  to  l)e 
shifted  from  the  houses  devised  to  the  Hillmans  and  placed  upon 
Frank's  share.  When  he  arrived  and  saw  the  old  gentleman 
and  talked  with  him,  he  concluded  that  he  was  entirely  unfit  to 
do  any  business  and  so  informed  the  elder  Hillman  and  the  de- 
fendant Frank.  Mr.  Somers  came  to  the  hou*^  with  his  mort- 
gages at  the  request  of  the  Hillmans,  but  did  not  see  old  Mr. 
Kastell,  and  the  subject  of  the  change  was  not  mentioned  to 
him.  Mr.  Fells  swears  that  the  old  gentleman  was  so  weak  that 
he  was  unable  to  keep  his  mind  upcm  one  thought  for  any  length 
of  time,  that  his  mind  wandered — to  use  his  own  language,  "T 
consider  that  he  was  gone  by  from  telling  right  from  wrong.'' 
He  trieil  to  converse  with  him  and  to  read  aloud  to  him  some 
letters  he  had  received  from  friends  in  Germany,  tested  his 
mental  condition  in  various  ways,  with  the  result  above  stated. 
The  evidence  of  Mrs.  Fells,  who  was  with  her  father  continu- 
ously, is  to  the  same  effect.     These  witnesses  are  entirely  disin- 
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terested.     In  fact,  their  feelings  are  favorable  to  the  defendants 
rather  than  to  complainant. 

One  matter  testified  to  by  Mr.  Fells  I  will  mention  here. 
He  says  that  the  matter  of  a  legacy  the  old  gentleman  had 
recently  received  from  Germany,  was  mentioned,  and  he,  Mr. 
Kastell,  said  that  it  was  $1,450,  and  that  his  son  Frank,  the 
<x>mplainant,  had  kept  $1,000  out  of  it,  and  had  given  him  only 
$450.  This  idea  was  erroneous.  The  legacy  was  for  $450,  and 
Frank  kept  nothing  out  of  it. 

Mr.  Bornecastle  had  several  interviews  with  Mr.  Kastell 
during  the  three  months  preceding  his  death.  He  was  an  old 
and  familiar  friend,  and  talked  and  chatted  as  such.  The  effect 
of  his  evidence  is  the  same  as  that  of  Mr.  and  Mrs.  Fells. 

A  Mrs.  Spreitzer,  who  saw  him  about  the  same  time,  testifies 
to  the  same  effect,  and  says  he  was  childish. 

As  an  evidence  of  failing  mental  faculties,  including  judgment 
about  matters  of  business,  complainant  relies  upon  another  cir- 
cumstance. In  the  s^ummer  or  fall  of  1892,  the  old  gentleman 
erected  a  stone  foundation  for  a  building  on  the  land  immediately 
in  front  of  his  house  and  across  the  road.  He  did  this  witl.out 
any  settled  plan  as  to  what  sort  of  a  building  should  be  erected 
ii}X)n  it,  and  he  took  no  measures  looking  to  the  erection  of  any. 
He  told  some  one  that  it  was  for  a  saloon.  The  ground  was  low 
and  wet,  and  entirely  unfit  for  the  purpose,  and  there  was  no 
demand  in  the  neighborhood  for  any  such  building.  I  think 
the  complainant's  contention  is  right  in  this  respect,  and  that  the 
building  of  this  foundation  did  indicate  a  failure  of  mental  power 
in  general  and  of  judgment  in  particular. 

On  the  other  hand,  Air.  Weis,  the  lawyer  who  prepared  and 
attended  to  the  execution  of  the  deed  in  question,  testified  that 
he  took  the  instructions  for  it  from  Mr.  Kastell's  own  lips  on 
the  day  before  it  was  executed  ;  that  he  read  and  explained  it  to 
him  carefully  before  its  execution,  and  that  Mr.  Kastell  was  fully 
conscious  of  what  he  did  and  seemed  to  understand  it.  And  I 
think  it  must  be  taken  as  an  established  fact  that  Mr.  Kastell 
^as  conscious  of  what  he  did ;  that  he  knew  that  he  was  con- 
veying this  property  to  his  two  grandchildren ;  that  he  desired 
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80  to  do,  and  was  satisfied  with  it.  And  if  such  mere  wish  to- 
do  the  very  thing,  and  the  consciousness  that  he  was  doing  it, 
make  up  the  requisite  elements  of  mental  capacity,  then  I  think 
his  capacity  is  established. 

But  this  is  not  the  whole  case.  Mr.  Kastell  entertained  and 
expressed  a  reason  for  making  this  conveyance,  and  I  think  its 
validity  must  depend  in  a  measure  upon  the  question  whether 
that  reason  was  such  a  one  as  could  be  entertained  by  a  sound 
and  healthy  mind,  or  whether  it  was  in  itself  unreasonable  and 
the  result  of  a  weak,  childish,  morbid  and  diseased  mind. 

I  have  said  the  ten-acre  tract,  which  formed  part  of  his  farm,, 
was  bisected  by  Bloomfield  avenue;  the  cut  was  somewhat 
diagonal,  so  that  the  pieces  were  irregular  in  shape.  The  part 
north  of  Bloomfield  avenue  contains  three  and  a  half  acres,  and 
upon  it  are  situate  the  homestead  and  the  new  house  erected  by 
complainant  in  1890.  It  was  also  bisected  by  a  paper  street 
called  Union  avenue,  an  extension  of  one  in  the  city.  This^ 
street  cut  it  crosswise  of  Bloomfield  avenue,  but  not  at  right 
angles  with  its  lines  or  at  right  angles  with  those  of  the  lot.  It 
was  shown  upon  maps  of  the  city,  but  had  never  been  run  or 
staked  out  on  the  ground  where  it  crossed  the  ten-acre  lot,  and 
neither  Frank,  the  complainant,  nor  his  father,  knew  just  where 
it  crossed.  lu  point  of  fact,  when  correctly  located,  it  passed 
just  east  of  the  old  gentleman's  dwelling,  and  between  it  an(f 
the  barn,  covering  a  part  of  the  latter,  and  left  the  lot  to  its  east 
with  a  frontage  of  one  hundred  and  ninety  feet,  and  a  width  in 
the  rear  of  two  hundred  and  fifty-one  feet,  upon  which  stood 
nearly  the  whole  of  the  barn.  "When,  in  the  spring  of  1890,. 
Frank  wished  to  build  a  dwelling,  and  to  borrow  money  on 
mortgage  for  that  purpose,  it  became  necessary  for  him  to  have 
the  present  title  to  the  lot  he  built  upon,  and  he  asked  his  father 
for  a  deed  for  the  land  east  of  Union  avenue,  and  to  this  his 
father  agreed,  neither  one  knowing  or  caring  just  where  the 
avenue  ran,  and  neither  supposing  that  the  proposed  lot  would 
include  the  bam.  I  say  **  neither  caring,"  for  the  will  of  1891 
was  undoubtedly,  in  substance,  a  copy  of  one  in  existence  in 
1890,  except  as  to  the  number  of  the  Hillmans  who  partook  in 
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their  mother's  share.  Such  is,  in  eflTect,  the  evidence  of  Mr?. 
Fells,  who  procured  the  change  to  be  made  and  actually  brought 
the  lawyer  to  the  house  for  that  purpose.  The  language  of  the 
will  of  1891  indicates  the  same  thing,  for  it  does  not  notice  that 
a  part  of  the  homestead  had  been  sold  out,  but  treats  it  as  still 
wholly  the  property  of  the  testator;  and  at  the  time  it  was 
made,  the  wife  of  the  testator  was  on  her  deathbed,  not  ex|>ected 
to  live,  and  did  actually  die  twelve  days  later,  on  October  14th, 
and  yet  provision  is  made  for  her  in  this  will  as  if  she  might 
live  a  long  time. 

This  deed  of  May  8th,  1890,  from  Mr.  Kastell  to  complain- 
ant, was  prepared  by  Mr.  George  P.  Rust,  a  lawyer  of  Passaic^ 
who  spoke  Grerman  and  knew  the  parties.  The  evidence  satisfiea 
me  that  he  saw  the  father  twice  in  respect  to  it — -first j  to  get  his 
instructions  for  it,  and  secondy  to  witjiess  his  execution  of  it; 
and  farther,  that  the  old  gentleman  was  fully  aware  that  he  was 
conveying  to  Frank  all  the  plot  which  he  owned  on  the  east  of 
Union  avenue,  wherever  that  might  be,  and  north  of  Bloomfield 
avenue,  and  that  he  did  this  willingly,  and  that  no  deception 
was  therein  practiced  upon  him  either  by  Frank,  the  complain- 
ant, or  by  Mr.  Rust.  No  measurements  on  the  ground  were 
made  for  the  description  inserted  in  the  deed.  The  distances 
mentioned  therein,  I  am  satisfied,  were  obtained  by  Mr.  Rust 
by  putting  a  plotter's  scale  on  the  city  wanl  map.  This  con- 
clusion is  strengthened  by  the  fact  that  those  distances  vary 
somewhat  from  those  resulting  from  an  actual  survey.  After 
this  conveyance,  no  change  took  place  in  the  occupation  and  use 
of  the  land  except  that  Frank's  house  was  placed  upon  it  very 
near  the  east  line  of  the  whole  tract,  and  some  distance  from  the 
barn.     No  fence  was  run  or  mark  put  up  to  show  the  lines. 

Some  time  afterwards,  late  in  August  or  early  in  September 
of  either  1891  or  1892,  and,  for  reasons  presently  stated,  I  con- 
clude it  was  in  1891,  the  old  gentleman  was  digging  potatoes 
near  the  barn,  and  Frank  objected,  on  the  ground,  as  he  says, 
that  they  were  too  green  and  immature  and  would  rot  when 
placed  in  the  cellar.  The  father  afterwards  said  that  Frank 
declared  that  the  potatoes  were  on  his  (Frank^s)  land.     This. 
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Frank  denies  and  says  that  Dothing  of  the  kiud  was  said^  and 
that  there  was  no  feeling  whatever  manifested  towards  him  per- 
sonally at  any  time  afterwards  by  his  father  on  this  or  any  other 
account.  And  I  stop  to  say  that  there  is  not  the  least  evidence 
in  the  case  tending  to  contradict  his  assertion  in  that  respect. 
Be  that  as  it  may,  either  the  potato  incident  or  something  else 
induced  the  father  to  have  the  calls  of  complainant's  deed  meas- 
ured out  on  the  land,  with  the  result  that  it  was  found  to  include 
within  its  calls  most,  if  not  all,  of  the  barn,  and  to  be  sixty-one 
feet  wider  in  the  rear  than  in  front.  This  measurement  was 
done  with  the  aid  of  the  Hillmans  and  entirely  without  notice 
to,  and  in  the  absence  of,  the  complainant.  The  result  seemed 
to  displease  the  old  gentleman  especially,  and,  I  think,  only  in 
respect  that  the  increased  width  in  the  rear  took  in  the  barn,  and 
he  mentioned  it  to  the  elder  Hillman  and  to  Mr.  and  Mrs.  Fells, 
saying  that  Frank  had  cheated  him  in  getting  that  land.  Mr. 
and  Mrs.  Fells,  as  well  as  Hillman,  told  him  that  it  made  no 
sort  of  difference,  as  by  the  will  it  all  went  to  Frank,  and  they 
swear  that  he  was  satisfied  with  that,  as,  indeed,  he  ought  to 
have  been.  It  is  manifest  that  they  did  not  think  that  com- 
plainant had  been  guilty  of  any  fraud  or  deception  in  the  matter, 
for  they  never  mentioned  it  to  him. 

That  this  discovery  was  made  by  the  old  gentleman  previous 
to  the  making  of  the  will  of  Octol)er  2d,  1891,  appears  from  the 
evidence  of  Meta  and  Kittie  Hillman.  Meta  swears  that  she 
came  from  New  York  to  live  with  her  grandfather,  October  3d, 
1891,  the  next  day  after  the  execution  of  the  will,  and  about 
eleven  days  before  her  grandmother's  death,  which  was  October 
14th,  1891,  and  she  is  quite  positive  that  her  grandfather  had 
discovered  where  the  lines  of  the  complainant's  deed  ran  before 
she  arrived.  This  could  hardly  be  unless  he  heard  it  before 
making  the  will.  Her  sister  Kittie  lived  with  her  uncle  Frank, 
the  complainant,  the  summer  of  the  year  after  the  house  was 
built,  viz.,  1891,  and  she  heard  of  it  while  living  there,  and  this 
would  make  it  in  1891.  It  is  thus  rendered  quite  clear  that  the 
old  gentleman  knew  where  the  lines  of  the  deed  ran  before  and 
at  the  time  of  the  execution  of  the  will. 
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Now,  I  thiuk  the  fact  that  he  executed  the  will  with  that 
knowledge  is  strong  evidence  that  at  that  time  he  was  satisfied 
with  the  situation  as  explained  to  him  by  Mr.  and  Mrs.  Fells. 
At  any  rate,  it  is  certain  that  he  uftver  spoke  to  Frank  about  it^ 
and  the  fact  that  he  was  dissatisfied  with  it  was  not  known  to 
Frank  until^at  or  about  the  time  of  his  death. 

Frank  Hillman,  the  defendant,  swears  that  his  grandfather 
first  mentioned  the  matter  of  making  this  conveyance  to  him  and 
his  sister  on  the  14th  of  March,  1893,  which  was  Tuesday  (the 
day  before  his  uncle  and  liis  aunt,  Mr.  and  Mrs.  Fells,  came 
down  from  Lowell  upon  notice  sent  to  them  by  Frank),  and  he 
swears  that  his  grandfather  said  that  he  wished  to  make  a  deed 
of  the  homestead  house  and  lot  to  him  and  his  sister.  Then  he 
says  that,  on  the  19th  or  20th,  after  Mrs.  Fells  had  left  on 
the  18th,  his  grandfather  directed  him  to  go  and  get  a  German 
lawyer  to  come  and  draw  the  deed,  and  that  he  went  and  saw 
his  father,  Henry  Hillman,  in  Paterson,  and  on  his  suggestion 
procured  Mr,  Weis  to  come  and  attend  to  the  business.  Mr. 
Weis  swears  that,  in  a  conversation  which  he  had  with  Mr. 
Ejistell  on  the  occasion  of  his  first  visit,  when  he  took  instruc- 
tions for  the  dged,  he  endeavored  to  ascertain  the  capacity  of 
Mr.  Kastell  and  his  reasons  for  making  the  pn>posed  convey- 
ance, and  that  the  old  gentleman  told  him  that  his  son  Frank 
had  swindled  him  in  the  transaction  in  relation  to  this  property 
that  be  had  got  from  him ;  said  Frank  asked  for  a  couple  of 
lots  to  build  a  house  on,  and  that  he  got  about  a  couple  of  acres, 
and  had  the  deed  so  drawn  that  it  included  a  part  of  the  barn. 
He  further  stated  that  Frank  had  neglected  him,  had  not  at- 
tended to  his  wants,  and  that  his  grandchildren  had  done  so, 
and  that  he  wished  to  make  them  a  compensation. 

Henry  T.  Hillman,  the  father  of  the  defendants,  also  had  an 
interview  with  his  father-in-law  on  the  14th  of  March,  when,  as 
he  says,  he  was  specially  sent  for  by  the  old  gentleman,  and  was 
told  by  him  that  he  wished  to  give  a  deed  for  this  property  to 
his  two  children,  and  at  that  time  the  old  gentleman  repeated 
to  him  what  he  had  previously  said  to  him — that  Frank  Kastell 
had  cheated  him  in  getting  the  deed  for  his  lot.     And  it  is 
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entirely  clear  that  that  idea,  aud  a  supposed  lack  of  attention  on 
the  part  of  the  complainant  to  him,  was  the  cause  operating  on 
his  mind  which  procured  the  conveyance  to  the  defendants.  In 
fact,  it  was  put  forward  by  the  defendants  as  the  motive  for  it. 

Mr.  Henry  Hillman  had  previously,  in  connection  with  Mr. 
Fells,  explained  to  him  that  it  made  no  difference  how  much 
Frank^s  deed  covered,  as  it  was  all  willed  to  him ;  but  he  did 
not  repeat  that  explanation  on  the  14th  of  March,  and  it  is 
remarkable  that,  while  the  old  gentleman  expressed  a  desire  on 
that  day  to  make  that  conveyance,  nothing  was  done  about  it 
until  after  the  expected  visit  of  the  Fells,  who  were  sent  for  to 
come  to  assist  to  shift  the  mortgage.  When  that  had  failed  and 
the  Fells  had  left,  then  the  project  of  making  the  conveyance 
was  revived  and  the  lawyer  was  sent  for. 

Now,  both  of  these  reasons  or  motives  which  produced  this 
conveyance  were  baseless  as  a  matter  of  fact.  The  complainant 
had  not  cheated  or  imposed  Upon  his  father  in  the  least  in  the 
matter  of  the  conveyance  of  1890.  He  was  entirely  innocent 
therein.  It  is  probable  that  the  old  gentleman  was  angered  by 
the  manner  of  his  son  in  the  matter  of  the  potatoes,  but  all  that 
must  have  been  forgiven  when  the  will  was  made,  which  was 
very  shortly  afterwards.  I  can  attribute  its  revival  in  those  last 
days  in  the  virulent  form  which,  according  to  the  defendants,  it 
assumed,  to  no  other  than  one  or  both  of  two  causes — either  his 
mind  was  diseased,  as  well  as  weak  and  childish,  and  its  diseased 
action  recalled  this  once  exploded  notion,  or  it  was  revived  by 
outside  influences.  Certain  it  is  that  the  Hillmans — father  and 
children — were  quite  ready  to  take  advantage  of  it,  if  they  did 
not  revive  it.  But  whatever  its  origin,  it  was  a  delusion,  and  it 
must  be  treated  as  such.  So  with  regard  to  the  notion  that  his 
son  was  neglecting  him.  It  is  without  any  reasonable  founda- 
tion in  fact,  and  must  be  attributed  tQ  the  same  source  as  the 
other  and  treated  in  the  same  manner. 

It  follows  that  the  two  motives  relied  upon  to  sustain  this  con- 
veyance were  either  the  product  of  a  diseased  mind  or  were  im- 
posed upon  a  weak  and  childish  mind,  and  the  result  is  the  same 
in  either  case. 
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Whether  or  not  the  erroneous  notion  that  complainant  had 
taken  $1,000  out  of  his  father's  Grerman  legacy,  also  operated 
on  his  mind,  does  not  appear.  It  is  quite  certain  that  it  was 
present  in  his  mind  shortly  before  the  deed  was  executed,  and  is 
a  strong  indication  of  its  morbid  condition. 

This  conveyance  may  be  considered  as  })artly  fonnded  upon  a 
substantial  valuable  consideration,  and  partly  a  gift.  In  the  one 
aspect,  it  is  a  business  transaction,  and  requires  business  capacity, 
discretion  and  judgment;  in  the  other,  it  may  be  treated  as  a 
testamentary  disposition.  That  most  favorable  for  the  defend- 
ants is  testamentary  disposition,  for  it  is  well  settled  that  a  higher 
d^ree  of  mental  capacity  is  necessary  to  sustain  a  complicated 
business  transaction  than  a  will. 

Let  us  see  if  the  grantor  had  capacity  at  the  time  to  make 
a  will. 

In  this  state,  I  cannot  but  think  that  some  of  the  requisites 
of  a  sound  and  disposing  mind  and  memory  laid  down  by  Chief- 
Justice  Kirkpatrick  in  Den  v.  Van  Cleve,  2  South.  689,  have, 
of  late,  not  l)een  always  attended  to.     Speaking  of  a  sound  and 
disposing  mind  and  memory  (at  p.  660),  he  says :   "  By  these 
terms  it  has  not  been  understood  that  a  testator  must  possess 
these  qualities  of  the  mind,  in  the  highest  degree,  otherwise  very 
few  could  make  testaments  at  all ;  neither  has  it  been  understood 
that  he  must  possess  them  in  as  great  a  degree  as  he  may  have 
formerly  done,  for  even  this  would  disable  most  men,  in  the  de- 
<;line  of  life ;  the  mind  may  have  been,  in  some  degree,  debilitated, 
the  memory  may  have  become,  in  some  degree,  enfeebled ;  and 
yet  there  may  be  enough  left,  clearly  to  discern,  and  discreetly  to 
judge,  of  all  those  things,  and  all  those  circumstances,  which 
enter  into  the  nature  of  a  rational,  fair  and  just  testament ;  but 
if  they  have  so  far  failed,  as  that  these  cannot  be  discerned  and 
Judged  of,  then  he  cannot  be  said  to  be  of  sound  and  disposing 
mind  and  memory." 

Herie  the  capacity  "clearly  to  discern  and  discreetly  to  judge" 
is  stated  as  one  of  the  requisites ;  and  the  quotation  just  made 
was  cited  with  approval  by  Chief-Justice  Ewing  and  Mr.  Justice 
Brake  in  their  opinion  in  Slpane  v.  Maxwell,  2  Or.  Ch.  669. 
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I  Stop  to  say  that  the  criticism  made  by  Chief-Justice  Ewiug  in 
that  opinion  upon  some  former  expressions  of  Chief-Justice 
Kirkpatrick,  referred  to  his  language  in  Den  v.  Johnson^  S^ 
South.  4^6 ;  and  Mr.  Justice  Eossell,  in  his  opinion  in  Dm  v. 
Van  Cleve,  in  wliich  he  criticises  Chief-Justice  Kirkpatrick's 
language,  refers  not  to  the  language  just  quoted,  but  to  certain 
expressions  found  in  his  charge  in  that  case,  which  is  not  re- 
ported ;  while  Mr.  Justice  Southard,  in  Den  v.  Van  Cleve^ 
adheres  to  the  original  ruling  in  Den  v.  Johnson,  and  also  agrees 
with  Chief-Justice  Kirkpatrick. 

The  same  language  which  I  have  quoted  from  Chief-Justice 
Kirkpatrick  was  quoted  with  approval  by  Lord  Chief-Justice 
Cockburn,  in  the  celebrated  case  of  Banks  v.  OoodfeUoto,  L.  R,  5 
Q.  B.  649,  667. 

This  definition  of  a  sound  and  disposing  mind  and  memory 
for  testamentary  purposes  seems  to  me  to  be  unassailable,  and  I 
am  unable  to  believe  that  the  learned  judges  of  this  state  who 
have  on  various  occasions  since  its  promulgation  expressed  them- 
selves in  their  own  language  on  the  point,  intended  to  deviate 
from  or  vary  it  Children  under  age  are  prohibited  from 
making  wills  because  they  are  presumed  to  l)e  lacking  in  the 
very  elements  of  capacity  mentioned  by  Chief-Justice  Kirk- 
patrick. In  their  case  the  statute  law  fixes  an  arbitrary  period 
for  the  continuance  of  this  incapacity.  The  unwritten  law,  for 
the  same  reason,  protects  the  heirs  and  next  of  kin  of  one  who 
has,  by  reason  of  advanced  age  and  disease,  or  both,  reached 
second  childhood,  from  testamentary  dispositions  made  by  him 
while  in  that  condition. 

Now  the  faculty  of  discernment  and  discreet  judgment  includes 
necessarily  the  capacity  to  examine,  criticise,  consider,  compare 
and  weigh  "all  those  things  and  all  those  circumstances  which 
enter  into  the  nature  of  a  fair  and  just  testament,"  and  which 
ought  to  influence  the  mind  of  the  testator  in  making  his  testa- 
mentary disposition.  Unless  he  has  this  capacity  for  discern- 
ment and  judgment,  his  action,  however  conscious  of  it  he  may 
be,  and  however  it  may  accord  with  his  present  wishes,  is  the 
mere  indulgence  of  a  childish  whim,  and  does  not,  in  my  opinion^ 
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rise  to  the  dignity  of  a  delil)erate  testamentary  disposition  made 
by  a  person  of  sound  and  disposing  mind  and  memory.  I  can- 
not think  that  mere  consciousness  of  what  he  is  doing  is  a  suffi- 
cient test  of  testamentary  capacity.  The  merest  child  may  have 
that,  and  yet  be  far  short  of  having  a  sound  and  disposing  mind 
and  memory.  He  may  consciously  and  intentionally,  and  for 
reasons  quite  satisfactory  to  himself,  give  away  his  property,  and 
yet  no  one  would,  for  a  moment,  think  of  holding  him  respon- 
sible for  his  acts  even  if  there  were  no  statutory  limit  to  his 
capacity.  And  if  this  be  so,  why  should  not  the  same  protection 
h%  thrown  around  the  next  of  kin  and  heirs  of  the  child  who  is 
such  by  reason  of  having  attained  too  many  instead  of  too  few 
years? 

The  evidence  satisfies  me  that 'Mr.  Kastell  was  not  possessed 
of  such  a  sound  and  disposing  mind  and  memory  at  the  time  he^ 
made  this  deed,  and  that  it  was  no  more  than  the  indulgence  of  a 
childish  whim  arising  out  of  delusions  which  had  no  reasonable 
foundation  in  fact. 
I  will  advise  a  decree  accordingly. 


West  New  York  Silk  Mill  Company 

V. 

Laubsch  and  Dixon. 

1.  An  application  to  the  common-law  court  by  a  defendant,  asking  thaf 
<!OQrt  to  set  off  a  judgment  recovered  against  him  there,  against  one  he  holds 
in  the  same  court  against  the  plaintiff,  is  an  application  to  the  equitable  juris* 
diction  of  that  court,  in  the  exercise  of  which  that  court  acts  upon  precisely 
the  same  principles  as  this  court  does  on  a  bill  filed  here  for  the  same  relief. 

2.  SmbU  that  a  writ  of  error  will  lie  to  the  final  determination  of  the  appli- 
cation by  the  common-law  court 

3.  Whether  a  writ  of  error  will  lie  to  such  determination  or  not,  it  is  «till 
Ending  on  the  applicant,  and,  having  failed  there,  he  cannot  afterward  apply 
*o  this  court  for  the  same  relief. 
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Motion  for  injuDction. 

Mr.  Charles  L.  Cairick,  for  the  complainant. 

Mr.  Warren  DixoUy  pro  ae. 

Pitney,  V,  C. 

This  is  a  motion  for  an  injunction  upon  bill  and  answer.  The 
object  of  the  bill  is  to  procure  a  set-off  of  a  judgment  recovered 
some  six  years  ago,  in  the  Hudson  county  circuit  court,  by  one 
Benjamin  against  the  defendant  Laubsch  (which  judgment  has 
been  assigned  to  the  complainant),  against  a  judgment  recovered, 
in  1893,  by  Laubsch  against  the  complainant. 

The  defendant  Dixon,  by  his  answer,  sets  up  two  defences — 
first,  that  he  became  the  assignee  for  value  of  the  claim  upon 
which  the  judgment  of  Laubsch  against  the  complainant  was 
founded  prior  to  the  time  that  the  complainant  procured  the 
assignment  of  the  Benjamin  judgment  against  Laubsch  ;  second, 
he  sets  up  the  independent  defence  of  res  adjudicata  and  estop- 
pel, and  shows  by  his  answer — and  the  truth  of  the  all^ation 
in  this  behalf  is  admitted  by  the  complainant — that  after  the 
recovery  of  the  several  judgments,  and  on  or  about  the  25th  of 
January,  1894,  the  complainant  herein  presented  its  petition  to 
the  honorable  judge  of  the  Hudson  county  circuit  court,  setting 
up  the  same  facts  found  in  the  bill  herein,  and  praying  an  order 
of  that  court  for  the  same  set-off  which  is  asked  in  this  suit ; 
that  thereupon  a  rule  was  made  by  that  court  upon  the  defend- 
ant Laubsch  to  show  cause  why  the  prayer  of  the  petition  should 
not  be  granted,  and  a  stay  of  execution  in  the  meantime  was 
made.  Testimony  was  taken  under  that  rule,  and  the  matter 
was  then  referred  to  the  supreme  court  for  its  advisory  opinion, 
where,  after  consideration,  that  court  decided  that  the  complain- 
ant was  not  entitled  to  the  set-off  prayed  for,  and  that  the  motion 
to  set  off  should  be  refused,  with  costs.  Upon  the  certificate, 
dated  November  14th,  1894,  of  this  advice  of  the  supreme  court 
being  brought  down  to  the  circuit  court,  that  court,  in  accord- 
ance with  it,  entered,  November  17th,  1894,  a  rule  that  the 
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original  rule  to  show  cause  *^  be  and  is  hereby  discharged  with 
costs  to  be  taxed  iu  favor  of  Laubsch  and  against  the  defend- 
ant/' the  complainant  herein.  The  opinion  of  the  supreme  court 
is  reported  in  30  Ail,  Rep.  560 j  «w6  nom.  Lavbsch  v.  Wed  New 
York  Silk  MUl  Co. 

The  bill  herein  was  filed  November  16th,  1894. 

To  this  defence  on  the  part  of  Dixon,  complainant  replies  that 
the  proceedings  in  the  circuit  court  and  the  order  of  that  court 
dismissing  its  petition  do  not  amount  to  res  adjudiccUa,  for  the 
'reason  that  the  granting  of  the  relief  iu  that  court  is  a  matter  of 
pure  discretion  from  which  no  writ  of  error  will  lie. 

I  do  not  so  understand  the  law.  The  principle  upon  which 
a  court  of  law  acts  in  such  cases  is  stated  at  length  in  the  opinion 
in  Brown  v.  Hendnckson,  10  Vr,  ^39,  from  which  the  learned 
judge  who  spoke  for  the  supreme  court  in  this  case,  quotes. 

It  is  true  that  the  word  "discretion*'  is  there  used,  but  the 
context  shows  that  it  is  used  in  the  sense  of  that  judicial  discre- 
tion which  is  or  should  be  brought  into  play  in  all  causes  of 
pure  equity,  and  it  means  no  more  than  that  the  judge  will 
weigh  and  balance  the  equities,  and  decide  in  favor  of  that  party 
on  whose  side  he  finds  the  preponderance. 

Upon  this  question  of  discretion  as  affecting  judicial  action,  I 
refer  to  what  I  said  in  the  case  of  Hennesay  v.  Carmony,  6  Dick. 
Ch.  Rep.  616  {sit  p.  6^6). 

It  is  plain  that  a  court  of  law  acts  upon  precisely  the  same 
principles  in  setting  off  one  judgment  against  another  that  a 
court  of  equity  does,  and  that  an  appeal  will  lie  from  a  court  of 
equity  in  such  cases  is  too  plain  for  argument.  In  fact,  an 
appeal  will  lie  in  equity,  and  a  writ  of  error  at  law,  in  all  cases 
where  the  ultimate  rights  of  the  parties  are  finally  determined. 
And  speaking  for  myself,  I  take  the  liberty  of  saying  that  I 
think  the  use  of  the  word  "discretion  "  in  connection  with  such 
cases  is  unhappy  and  unfortunate,  because  it  is  apt  to  be  mis- 
leading. It  seems  to  have  misled  the  counsel  in  this  case  into 
advising  this  suit.  The  matters  of  discretion  in  which  an  appeal 
or  a  writ  of  error  will  not  lie,  are  those  which  do  not  determine 
tbe  ultimate  rights  of  the  parties.    As,  for  instanoei  in  equity. 
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the  granting  or  non-granting  of  an  issue  at  law  to  determine^ 
some  question  of  fact,  the  clioice  of  a  receiver  in  insolvency,  the 
question  whether  or  not  money  in  the  hands  of  a  special  guard- 
ian appointed  by  this  court  shall  be  transferred  to  a  general 
guardian  appointed  by  the  orphans  court,  as  exemplified  by  the^ 
case  of  In  re  Ando'sony  2  C.  E.  Gr.  536, 

I  have  no  doubt  that  a  writ  of  error  will  lie  to  the  determina- 
tion of  the  circuit  court  of  the  county  of  Hudson,  in  this  case. 
There  was  a  final  determination  of  the  i)etitioner's  right  there 
presented  and  a  judgment  for  costs  against  it. 

The  jurisdiction  of  the  court  of  errors  and  appeals  of  this 
state,  by  writ  of  error,  is  larger  than  at  the  common  law.  This 
has  been  settled  law  ever  since  the  case  of  Eamea  v.  SiUea,  ^  Vr. 
4S0,  where  the  learned  chief-justice  reviews  the  whole  subject. 

The  complainant  relies  upon  the  case  of  Simpson  v.  Ha^i, 
decided  in  the  first  place  by  Chancellor  Kent,  as  reported  in  1 
Johns.  Ch.  91,  and  afterwards  in  the  court  of  appeals,  in  14'  Johns.. 
63y  and  it  must  be  confessed  that  the  case  is  precisely  in  point 
in  favor  of  the  complainant.  There  the  complainant  had  applied 
to  the  mayor's  court  of  the  city  of  New  York  to  ofiset  a  judg- 
ment which  had  been  recovered  against  him,  against  one  which 
he  held  against  the  plaintiff  and  another  party,  and  that  motion 
had  been  refused  in  the  mayor's  court.  A  bill  was  then,  as  here, 
filed  by  him  in  the  court  of  chancery,  asking  the  same  relief, 
and  Chancellor  Kent  held  that,  having  applied  to  the  equitable 
jurisdiction  of  the  mayor's  court,  he  could  not  come  into  chan- 
cery. An  appeal  was  taken  to  the  old  New  York  court  of  errors 
and  appeals.  The  judges  were  divided.  Two  of  the  judges  of 
the  supreme  court  agreed  with  Chancellor  Kent^  and  three  took 
an  opposite  view,  and,  with  a  considerable  majority  of  the  sena- 
tors, reversed  his  decree. 

It  is  enough  to  say  of  that  case  that,  in  the  first  place,  I  think 
the  reasoning  of  Chancellor  Kent  and  the  two  judges  of  the 
supreme  court  who  agreed  with  him  in  the  court  of  errors  and 
appeals,  is  more  satisfactory  than  that  of  those  who  took  the 
opposite  view ;  and,  in  the  second  place,  the  jurisdiction  of  the 
court  of  errors  and  appeals  of  New  York,  upon  writs  of  error, 
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iras  strictly  confiued  to  that  of  the  oommon  law,  and  was  not  so 
wide  as  that  of  our  court  of  errors  and  appeals. 

But  if  I  am  wrong  in  supposing  that  a  writ  of  error  will  lie 
to  the  judgment  of  the  circuit  court  in  the  case  here  iu  hand,  I 
^m  still  of  the  opinion  that  the  proceedings  there  are  a  bar  to 
proceedings  here.  The  complainant  deliberately  chose  its  forum, 
in  which  it  had,  at  least,  the  benefit  of  the  judgment  of  four 
judges  of  the  supreme  court,  who  dealt  with  the  case  on  the 
merits  upon  equitable  principles  precisely  as  this  court  would 
have  done  had  it  come  here  in  the  first  place.  Having  chosen 
that  forum,  I  think  it  is  as  much  estop{)ed  in  case  no  writ  of 
•error  will  lie  to  the  judgment  of  that  court  as  if  it  will.  I  am 
unable  to  see  on  what  ground  the  fact  that  a  writ  of  error  will 
not  lie,  if  such  be  the  fact,  can  afi*ect  the  question  of  estoppel. 

The  result  is  that  I  conclude  that  the  complainant  is  not  enti- 
tled to  relief  against  the  defendant  Dixon,  that  the  injunction 
must  be  refused,  and,  as  the  truth  of  the  matters  set  up  in  estop- 
pel was  admitted  at  the  hearing,  that  the  bill  must  be  dismissed, 
with  costs,  as  to  Dixon.  It  prays  for  other  relief  against  the 
•defendant  Laubsch,  and  may  be  retained  as  against  him. 


Jambb  H.  Lindsley,  administrator  &c., 

V, 

Amzi  T.  Dodd  et  al. 

1.  A  trustee  who  has  once  actually  received  the  funds  of  the  trust  estate 
cannot  discharge  himself  from  accounting  for  the  same  to  the  cestui  que  trust 
by  showing  that  they  were  lost  by  his  own  neglect.  In  such  case,  a  suit  against 
him  by  his  eetiui  que  trust  to  recover  the  estate  is  not  based  upon  his  neglect, 
but  upon  his  actual  receipt  of  the  estate ;  and  the  case  is  not  varied  if  the  suit 
be  against  the  devisee  of  the  delinquent  tnistee. 

2.  In  an  action  by  a  cestui  que  trust  against  the  trustee  of  an  express  trust  to 
recover  the  trust  estate,  laches  in  bringing  of  the  suit  cannot  be  imputed  to  the 
complainant  until  he  is  informed  of  some  breach  of  the  trust  or  culpable  neg- 
ligence on  the  part  of  the  tnistee  resulting  in  a  loss,  which  the  latter  refuses 
to  make  good. 
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Final  hearing  on  bill,  answer  and  proofs. 
Mr,  James  E.  Howell^  for  tiie  complainant. 
Mt\  Alfred  F.  Skinner,  for  the  defendant. 

Pitney,  V.  C. 

This  action,  as  originally  framed,  was  bronght  by  the  admin- 
istrator de  bonis  non  cum  testamento  annexo  of  Stephen  H.  Dodd, 
late  of  the  county  of  Essex,  deceased,  against  the  several  heirs- 
at-law  and  devisees  of  the  executors  named  in  the  will  of  said 
Dodd.  Its  object  is  to  recover  the  amount  of  the  estate  of  said 
Stephen  H.  Dodd,  once  in  the  hands  of  his  executors,  and  which 
has  been  lost,  as  is  alleged,  by  their  neglect. 

Tlie  particular  act  of  n^lect  relied  upon  is  the  failure  to  cause 
to  be  filed  for  record  a  mortgage  for  $1,500,  given  by  one  Van 
Ordeu  to  the  executors,  to  secure  his  bond  to  them  for  that 
amount,  payable  in  one  year,  with  interest.  After  the  giving 
of  the  mortgage,  the  land  which  it  covered  was  sold  away  from 
Van  Onlen  by  the  sheriff  of  Essex  county,  by  virtue  of  judg- 
ments against  Van  Orden,  and  came  to  be  held  by  bona  fide 
j)«rchasers  without  notice  of  the  unrecorded  mortgage,  whereby 
— Van  Orden  having  died  insolvent — a  total  loss  has  occurred. 

The  first  question  is  as  to  the  right  of  the  administrator  cum 
testameMo  annexo  to  maintain  the  action. 

I  think  the  clear  weight  of  authority  in  this  state,  as  well  as 
elsewhere,  is  that,  in  the  absence  of  a  statutory  provision  giving 
an  ordinary  administrator  de  bonis  non  such  right,  it  does  not 
exist.  There  is  no  such  statute  in  this  state  except  in  the  case 
of  a  removal  of  an  executor,  administrator  or  trustee  for  mis- 
conduct, by  tlie  probate  court,  and  the  appointment  of  a  successor 
to  take  his  place.  In  such  case,  a  suit  of  the  nature  of  the 
present  is  expressly  authorized,  as  pointed  out  by  the  chief- 
justice  in  McDonald  and  Glynn  v.  O'ConneWs  Administrators, 
10  Vr.  817.  The  case  of  Beall  v.  New  Mexico,  16  Wall  535, 
seems  precisely  in  point  against  the  right  of  the  administrator 
to  recover  in  this  action,  and  many  authorities  are  collected  by^ 
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Mr.  Justice  Bradley  iu  his  opinion  in  that  ease.  That  suit  was, 
in  form,  an  action  by  the  Territory  of  New  Mexico  against  the 
first  administmtor  and  his  sureties  upon  his  official  bond,  to 
recover  the  amount  of  the  estate  of  the  decedent,  as  shown  by 
the  inventory  thereof,  made  by  the  first  administrator,  and 
which,  it  was  alleged,  he  had  lost  by  selling  it  upon  credit  and 
failing  to  take  proper  security  for  it.  The  action,  though  in  the 
name  of  the  territory,  was  prosecuted  by  and  for  the  use  of  the 
administrator  de  bonis  non,  and  it  was  held  it  would  not  lie. 
In  the  course  of  his  opinion  the  learned  judge  says:  "For 
the  delinquency  of  the  former  administrator  in  not  prosecuting 
[claims  which  it  was  his  duty  to  prosecute],  he  is  i^esponsible  to 
the  creditor,  legatees  and  distributees  directly,  and  not  to  the 
administrator  de  bonis  non.'^ 

This  rule  was  distinctly  recognized  and  applied  by  Chancellor 
Zabriskie  in  Carrick  v.  Cannck,  8  C.  E,  Gr,  364.,  and  is  stated  to- 
be  settled  law  by  the  chief-justice  in  McDonald  and  Glynn  v. 
(y  Connelly  mtpra;  and  see,  also,  Bradway  v.  Holmes,  6  Dick.  Ch. 
Rep.  311.  The  only  authority  looking  the  other  way  is  Lindsley 
V.  Personeite,  8  Stew.  Eq.  355,  decided  by  Chancellor  Runyon. 
For  the  reason  stater!  in  Bradway  v.  Holmes,  I  feel  constrained 
not  to  follow  Lindsley  v.  Pei'sonette,  and  come  to  the  conclusioa 
that  the  action  cannot  l>e  maintained  by  the  administrator. 

However,  this  point  was  not  taken  in  the  answer,  but  the 
defendant  answered  fully  to  the  merits,  and  they  were  fully  gone 
into  at  the  hearing.  The  wife  of  the  complainant  is  the  sole 
l^tee  and  devisee  in  remainder  of  the  testator,  and  is  the  real 
complainant  in  the  cause.  Motion  has  been  made  to  amend  by 
making  her  complainant  in  place  of  the  present  complainant,  and 
making  him  a  party  defendant.  A  |>erusa1  of  the  bill  shows 
that  this  can  be  done  without  materially  altering  its  frame  or 
prayer  or  stating  any  new  matter  requiring  an  answer.  Under 
these  circumstances,  I  think  the  motion  should  be  allowed.  A 
similar  course  was  pursued  in  Bradway  v.  Holmes. 

Looking  at  the  merits,  complainant's  case,  briefly  stated,  is 
this:  Calvin  Dodd  and  Philip  Ward,  surviving  executors  of 
Stephen  H.  Dodd,  deceased,  on  the  28th  of  November,  1873, 
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held  the  bond  of  Isaac  L.  Van  Orden  for  $3,000,  secured  by  a 
» mortgage  given  to  them  as  such  executors  by  Van  Orden  and 
wife,  on  land  in  Essex  county,  which  was  ample  to  secure  it. 
The  bond  and  mortgage  bore  date  March  3d,  1858,  and  the 
mortgage  was  duly  recorded  on  September  1st,  1858,  in  the 
.proper  book  of  records.  On  or  about  the  28th  of  November, 
1873,  they  surrendered  these  securities  to  Van  Orden  and  took 
in  their  place  a  new  bond  and  mortgage  to  them  as  executors  of 
"Stephen  H.  Dodd,  to  secure  $1,500  in  one  year,  with  interest, 
the  mortgage  covering  a  small  part  only  of  the  land  which  had 
been  covered  by  the  first  mortgage.  The  actual  surrender  of 
the  old  mortgage  and  the  taking  of  the  new  mortgage  was 
probably  done  on  or  about  the  18th  or  19th  of  December.  On 
tlie  date  last  named  Van  Orden  caused  the  old  mortgage  for 
$3,000  to  be  canceled  of  record,  but  the  executors  failed  and 
neglected  to  cause  the  new  mortgage  to  be  registered  or  recorded. 
Van  Orden  shortly  afterward  became  financially  embarrassed, 
judgments  were  recovered  against  him,  executions  thereon  were 
levied  upon  the  lands  covered  by  the  mortgage,  and  the  same 
were  subsequently  sold  thereunder  by  the  sheriff  of  Essex  county, 
:  and  the  title  became  vested  in  bona  fide  purchasers  for  value 
without  notice  of  the  unrecorded  mortgage.  Van  Orden  died 
insolvent,  and  the  debt  is  wholly  lost.  It  abundantly  appears 
that  the  value  of  the  property  covered  by  the  $1,500  mortgage 
is,  and  always  has  been  since  it  was  given,  ample  to  secure  it. 
It  also  appears  that  neither  the  complainant  nor  her  mother,  who 
are  the  sole  beneficiaries  under  the  will  of  Stephen  H.  Dodd, 
ever  had  any  knowledge  or  suspicion  of  the  existence  of  the 
.  $1,500  mortgage  until  about  July,  1889,  wh^  it  was  accidentally 
'  discovered  among  the  papers  of  Calvin  Dodd,  one  of  the  execu- 
tors, after  his  death.  He  died  in  1878.  In  the  meantime  both 
mother  and  daughter  supposed  that  they  had  some  right  and 
interest  in  the  lands  covered  by  the  old  mortgage,  which  lands 
had  belonged  to  Stephen  H.  Dodd's  father,  Samuel  Tyler  Dodd, 
and  they  had  made  industrious  and  continued  inquiries  into  the 
affair  with  the  view  of  ascertaining  what  that  interest  was,  and 
^whether  the  purchaser  at  sheriff's  sale  of  Van  Orden's  right  had 
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votioe  of  it  Such  inquiries  oommenced  Bhorily  after  the  death 
•of  Calvin  Dodd  in  1878,  and  the  death,  which  occurred  a  year 
•or  two  later,  of  Eliza  Dodd,  who  was  the  widow  of  Samuel 
Tyler  Dodd,  and  eutitled  to  a  life  estate  in  the  lands.  Such 
inquiries  resulted  in  discovering  the  unrecorded  mortgage  above 
stated,  and  that  no  proof  could  be  produced  to  show  that  the 
iiolders  of  the  title  had  any  notice.  It  is  proper,  however,  to 
remark  here  that  no  burden  was  cast  upon  the  beneficiaries  under 
the  will  of  Calvin  Dodd,  to  show  lack  of  notice  to  the  holders 
•of  the  title  of  the  lands.  The  natural  presumption  is  against 
«uch  notice,  and  the  burden  is  on  the  executors  or  their  repre- 
:sentatives  to  show  the  contrary. 

No  account  was  ever  rendered  by  the  executors  of  Stephen 
H.  Dodd  of  their  dealing  with  the  estate,  either  privately  to 
the  beneficiaries,  or  to  the  orphans  court,  or  otherwise,  so  far  as 
•appears. 

Now  it  seems  to  me  that  these  facts  show  a  complete  case 
against  the  deceased  executors.  It  should  be  observed  that  the 
-executore  are  in  reality  not  sought  to  be  charged  because  they 
have  lost  the  estate  through  their  own  n^Iigence,  though  such 
o^ligence  is  stated  as  a  part  of  complainant^s  case. 

Their  liability  arises  out  of  their  having  once  had  the  estate 
in  their  possession  in  the  shape  of  a  good  bond  and  mortgage, 
tind  they  cannot  discharge  themselves  from  this  liability  by  say- 
ing that  they  lost  that  estate  by  their  own  breach  of  trust  or 
negligence  in  the  care  of  it.  This  proposition  seems  so  self- 
evident  as  to  require  no  authority  to  support  it.  There  is,  how- 
'•ever,  abundance  of  authority  for  that  purpose. 

In  Burrowes  v.  Gore,  6  H,  L.  Caa.  907  (at  p.  966),  Lord  St. 
Leonards  said :  "  What  is  the  position  of  Thomas  Burrowes 
{the  trustee]  and  of  Robert  Burrowes,  his  son  [the  defendant], 
«3  his  representative?  He  ought  to  have  the  £1,500  in  his 
hands  ready  to  be  paid  over  to  the  complainants.  He  is  liable 
in  a  court  of  equity  as  having  committed  a  breach  of  trust  in  not 
having  that  money  forthcoming.  *  *  *  Jq  his  answer, 
Robert  Burrowes  says  that  he  believes  that  the  sums  [of  money 
demanded]  have     *     *     *     been  lost  through  the  default  of 
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the  trustee  to  the  settlement  [Thomas  Burrowes].  Lost  by  1  he- 
neglect  of  the  trustees !  Who  are  the  trustees?  Why,  he  him- 
self is  a  trustee  at  this  moment.  He  is  the  representative  of  hi» 
father y  Thomas,  who  was  himself  a  trustee.  How  is  it  possible 
for  him  for  a  moment  to  be  heard  to  say,  '  I  have  lost  the  mcmey 
by  my  breach  of  trust?'  The  answer  should  have  been,  *If 
you  have,  you  will  be  so  good  as  to  pay  it/  No  trustee  caa 
say  as  a  defence,  I  have  committed  a  breach  of  trust.'' 

In  Hohomb  v.  Holcomb,  3  Stock.  ^81  (at  p.  300\  Chancellor 
Williamson  said :  "As  to  the  promissory  notes  and  all  other 
debts  not  properly  secured,  it  was  the  duty  of  the  executors  to- 
have  collected  them  and  made  them  secure.  If,  by  permitting^ 
them  to  remain  without  security,  they  afterwards  were  lost  to 
the  estate,  it  was  through  the  n^ligence  of  the  executors  in  not 
properly  discharging  their  duty,  and  they  must  be  chained  with 
their  loss." 

The  same  principle  is  recognized  in  McCartm  v.  Traphagen, 
16  Stew.  Eq.  323  (at  p.  334). 

Both  executors  are  dead.  Philip  Ward  left  no  property,  and 
no  defence  is  made  by  his  heir-at-law.  Calvin  Dodd,  the  other 
executor,  left  a  considerable  estate,  which,  by  his  will,  he  gave 
to  the  defendant,  Samuel  T.  Dodd,  who  was  his  grandson.  His 
executors  settled  his  estate  many  years  ago,  and  were  not  made 
parties. 

Several  defences  are  set  up  by  Samuel  T.  Dodd,  the  grandson 
and  devisee  of  Calvin.     I  will  notice  them. 

First.  He  alleges  that,  after  the  giving  of  the  unrecorded 
mortgage  of  November  28th,  1873,  viz.,  on  Deceml)er  5th,  1873, 
seven  days  later,  the  present  complainant  and  her  mother  con- 
veyed, released  and  quit-claimed  all  their  right,  title  and  interest 
in  the  premises  covered  by  the  mortgage  to  the  mortgagor.  Van 
Orden.  Such  a  deed,  or  certified  copy  of  it,  is  produced,  and  it 
covers  the  whole  premises  covered  by  the  first  mortgage.  It 
purports  to  be  recorded  December  19th,  1873,  the  very  day  on 
which  the  old  mortgage  for  $3,000  was  canceled  of  records 
Now,  the  giving  of  this  release,  whose  consideration  is  $1,  by 
these   ladies,  who  were   mere   beneficiaries  under  the  will  of 
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Stephen  H.  Dodd,  and  not  mortgagees,  does  not  and  cannot^ 
upon  its  face,  have  the  effect  of  discharging  a  mortgage  given 
substantially  at  the  same  time  to  the  executors  of  the  will  of  the 
husband  of  one  and  father  of  the  other.  Even  if  the  release 
had  been  given  by  the  mortgagee  to  the  mortgagor,  no  presump- 
tion would,  under  the  circumstances,  have  arisen  that  it  was 
intended  to  discharge  the  mortgage.  The  presumption  would 
be  all  the  other  way,  viz.,  that  the  bond  and  mortgage  was  given 
to  the  executors  in  consideration,  in  part  at  least,  of  the  giving 
of  the  release.  The  presumption  is  that  if  the  parties  had 
intended  to  discharge  the  mortgage  tliey  would  have  done  sa 
directly,  and  would  not  have  adopted  so  exj)ensive  and  round- 
about a  mode  as  the  giving  a  release  within  seven  days  after  its 
date,  and  before  its  record,  by  a  person  not  a  party  to  it.  I 
shall  have  occasion  farther  on  to  state  the  circumstances  attend- 
ing the  giving  of  this  release. 

But  in  the  next  place,  the  defendant,  not  relying  upon  the 
release  alone  to  show  that  the  mortgage  never  had  any  vitality, 
falls  back  upon  the  previous  history  of  the  dealings  of  the  parties 
interested  in  the  mortgaged  premises. 

That  history  is,  briefly,  as  follows :  Samuel  Tyler  Dodd,  the 
grandfather  of  the  now  complainant  and  the  father  of  Stephen 
H.  Dodd,  died  seized  of  them  in  April,  1849,  testate,  leaving  a 
widow,  Eliza,  and  seven  children,  viz.,  Stephen  H.,  Phebe  L. 
Van  Orden,  wife  of  Isaac  L.  Van  Orden,  John,  Israel,  Zebina, 
James  W.  and  Samuel  T.  Some  of  these  children  were  under 
age.  So 'much  of  his  will  as  bears  upon  the  present  question  is 
as  follows : 

"Second.  I  give  and  bequeath  to  my  wife,  Eliza,  the  use  of  all  my  household 
furniture  daring  her  widowhood. 

"Third.  I  do  authorize,  empower  and  direct  my  executors  hereinafter 
named,  or  the  survivor  of  them,  to  sell  and  convey  my  lot  of  salt  meadow, 
lying  between  meadows  of  Daniel  Dodd  and  Calvin  Dodd,  for  the  best  price 
that  can  be  obtained  for  the  same,  and  also  to  sell  my  personal  estate,  except 
the  household  furniture,  and  by  and  with  the  advice  of  my  son,  Stephen  H. 
Dodd,  either  to  sell  and  convey  so  much  of  my  real  estate  as  may  be  sufficient 
to  pay  all  ray  just  debts,  or  raise  such  amount  as  may  be  necessary  for  that 
purpose  by  a  mortgage  upon  my  real  estate,  the  reason  whereof  will  hereafter 
appear. 
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"Fourth,  I  do  authorize  my  son  Steplien  H.  Dodd  to  take,  or  my  ezecators 
to  convey  to  him,  his  heirs  and  assignees,  all  the  remainder  of  my  real  estate 
at  the  sum  of  three  thousand  dollars  by  his  paying  to  the  other  of  my  legal 
heirs  their  share  of  the  same  as  he  may  agree  with  them,  upon  the  following 
conditions,  that  is  to  say,  all  my  estate  to  remain  except  the  amount  for 
debts,  which  may  be  sold  or  mortgaged,  for  the  use  of  my  wife  Eliza,  if  she 
remains  my  widow,  to  maintain  and  educate  my  minor  children,  and  when  the 
youngest  shall  have  attained  the  age  of  twenty-one  years,  then  one-half  the 
value  above  mentioned,  my  just  debts  and  other  charges  on  my  estate  being 
•deducted  from  the  said  three  thousand  dollars,  be  paid  share  and  share  alike 
to  my  heirs,  the  other  half  to  remain  for  the  support  of  my  wife  Eliza  during 
her  widowhood  and  no  longer  In  case,  of  the  marriage  or  death  of  my  said 
wife,  then  my  son  Stephen  H.  Dodd  to  pay  my  heirs  an  equal  share  eacli, 
himself  included,  out  of  what  may  remain.  In  case  my  daughter  Phoebe 
should  marry  before  the  first  dividend  of  the  estate,  I  direct  my  son  Stephen 
H.  Dodd,  should  my  estate  then  be  in  his  hands,  or  my  executors,  should  it 
not,  to  give  her  one  hundred  dollars,  at  her  marriage,  to  be  deducted  from  her 
■share  in  the  first  dividend/' 

And  he  appointed  Calvin  Dodd  and  Philip  Ward  his  executors. 

Besides  the  salt  meadow  mentioned  in  the  will,  the  testator 
seems  to  have  died  seized  of  five  several  tracts  of  land :  one  of 
twelve  acres,  called  the  homestead,  and  one  of  six  acres  (these 
two  were  afterwards  conveyed  to  Van  Orden,  and  the  $3,000 
mortgage  above  mentioned  was  given  as  consideration  money); 
two  tracts,  one  containing  fourteen  acres  and  forty-one  one-hun- 
•^redths,  and  the  other,  contents  not  given,  sold  together  by  the 
executors  in  1851,  for  $653.50;  one  containing  one-fifth  of  an 
acre,  sold,  in  1857,  for  $910.  The  salt  meadow  produced  $75. 
Stephen  appears  to  have  taken  possession  of  the  homestead  and 
to  have  held  it  as  a  liome  for  his  mother  and  younger  brothers 
and  sisters  while  he  lived.  In  June,  1854,  he  purchased  from 
his  brother,  Israel  L.  Dodd,  then  just  of  age,  his  interest  in  his 
father's  estate,  paying  therefor  $100  and  taking  his  deed  of  con- 
veyance for  the  land,  which  deed  was  duly  recorded. 

Stephen  died  testate  in  January,  1856,  leaving  the  present 
complainant,  his  only  child,  about  two  years  old,  and  his  widow 
him  surviving.     By  his  will  he  provided  as  follows : 

"  I  hereby  constitute  and  appoint  Calvin  Dodd,  Philip  Ward  and  Amri  S. 
Dodd,  son  of  Calvin,  of  said  township,  county  and  state,  and  their  survivors 
«nd  survivor,  executors  and  executor  of  this  my  last  will  and  testament,  whom 
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I  do  hereby  authorize  and  empower  to  sell  and  dispose  of  my  property,  real 
and  personal,  for  the  payment  of  my  just  debts  and  charges,  and  as  they  shall 
think  expedient  from  time  to  time  to  convey  the  same  in  fee  simple  or  for  a 
term  of  years  for  the  benefit  and  behoof  of  my  heirs-at-law  and  to  carry  out 
and  ful611  the  intentions  of  the  will  of  my  father,  Samuel  T.  Dodd,  and  with 
the  consent  of  my  father^s  widow  to  sell,  dispose  of  and  invest  the  proceeds 
of  such  sale  or  conveyance  for  the  benefit  of  my  own  and  my  father's  heirs- 
at-law. 

**  I  give  and  bequeath  unto  my  loving  wife  Letitia  the  residue  of  my  prop- 
erty, real  and  personal,  to  have  and  to  hold  the  same  diu-ing  her  widowhood,, 
and  upon  her  marriage  or  decease,  the  same  to  go  to  my  daughter,  her  heirs, 
and  assigns  forever,  provided  that  if  my  said  daughter  should  die  leaving  no- 
heirs  of  her  body,  then  and  in  that  case,  the  same  shall  revert  to  the  heirs  of 
my  said  father  deceaued." 

It  will  be  observed  that  he  uamed  the  same  executors  as  those- 
named  in  his  father's  will,  adding  Amzi  8.  Dodd,  who  was 
the  son  of  Calvin  Dodd  and  father  of  the  defendant  Amzi  T, 
Dodd. 

By  deed  dated  March  23d,  1868,  acknowledged  March  25th, 
1858,  and  recorded  September  1st,  1858,  the  three  executors 
above  named — Calvin  Dodd  and  Philip  Ward  being  named  as 
executors  of  Samuel  T.  Dodd,  and  all  three  being  named  as^ 
executors  of  Stephen  H.  Dodd — after  reciting  the  power  of  sale 
contained  in  each  will,  conveyed  the  two  tracts  of  twelve  acres 
(called  the  homestead),  and  six  acres,  respectively,  to  Isaac  L. 
Van  Orden,  in  consideration  of  $3,000.  In  satisfaction  of  this 
consideration.  Van  Orden  and  his  wife  gave  back  to  the  three 
executors,  as  executors  of  Stephen  H.  Dodd  only,  a  bond  of  b'ke 
date  with  the  deed,  to  secure  the  sum  of  $3,000, 

"or  whatever  less  sum  shall  be  found  to  be  due  from  the  executors  of  Stephen 
H.  Dodd,  deceased,  at  the  time  the  youngest  child  of  Samuel  T.  Dodd,  de- 
ceased, shall  attain  the  age  of  twenty-one  years,  to  the  heirs  and  for  the  widow 
of  the  said  Samuel  T.  Dodd,  deceased,  under  and  by  virtue  of  his  last  will  and 
testament,  which  sum  hereby  required  to  be  paid,  and  intended  to  be  secured, 
is  the  sum  which  said  will  directs  to  be  divided  into  two  equal  parts,  upon  the 
said  youngest  child's  coming  of  age,  one  part  to  be  paid  to  the  heirs  of  the 
said  Samuel  T.  Dodd,  deceased,  and  the  other  part  to  remain  for  the  support 
of  his  widow." 

This  mortgage  appears  to  have  been  acknowledged  March 
30th,  1858,  before  a  different  master  from  the  one  taking  the 
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acknowledgment  of  the  executors'  deed^  but  was  recorded  on  the 
same  day,  September  Ist,  1868. 

The  language  of  the  condition  of  the  bond  indicates  that  Van 
Orden  had  taken  the  property  upon  the  same  terms  upon  which 
it  was  given  to  Stephen,  viz.,  at  $3,000,  and  out  of  this  sum 
Van  Orden  was  to  pay  the  debts  of  the  first  testator  and  sup- 
port the  widow  and  minor  children,  and  the  net  balance  was  to 
^o  to  and  be  divided  between  the  children  of  the  first  testator, 
Samuel  T.  Dodd. 

There  is  further  proof  that  this  was  the  understanding  of  the 
parties.  A  receipt  following  a  slateraent  in  the  handwriting  of 
Van  Orden  and  signed  by  the  attorney  of  Letitia  H.  Dodd,  the 
widow  of  Stephen,  is  produced,  by  which  it  appears  that  on 
May  7th,  1860,  two  years  after  this  deed  was  given,  Van  Orden 
paid  her  a  balance  of  $150.89,  due  on  a  total  of  $255.95,  com- 
posed of  $167.37,  the  amount  of  divers  small  debts  of  Samuel 
T.,  paid  by  Stephen  H.,  and  $88.58  of  interest  thereon. 

Further,  the  bond  of  Van  Orden,  above  recited,  bears  the  fol- 
lowing endorsement  in  the  handwriting  of  Calvin  Dodd,  the 
executor  now  sought  to  be  charged  : 

"Orange,  January  27th,  1859.  Received  of  Isaac  L.  Van  Orden,  seventy 
dollars  for  Letitia  A.  Dodd,  widow  of  Stephen  H.  Dodd,  as  per  receipts 
$70.00;  do.  received  Isaac  L.  Van  Orden  ninety-four  dollars  for  David  Biker's 
account  as  by  receipt  $94.00 ;  do.  received  of  Isaac  L.  V^an  Orden  two  hundred 
thirty-seven  -^  dollars  one  hundred  thirty-seven  ^  dollars  being  money 
advanced  for  the  estate  of  Samuel  T.  Dodd's  estate,  and  one  hundred  dollars 
for  serviceB  as  executor  of  estate  $237.37. 

"Calvin  Dodd, 
"One  of  the  executors  of  Stephen  H.  Dodd,  deceased," 

This  receipt  was,  I  think,  intended  as  a  memorandum  of 
credits  which  Van  Orden  would  be  entitled  to  upon  the  sum  of 
$3,000  at  the  time  the  youngest  child  came  of  age.  What  be- 
came of  the  interest  on  the  whole  sum  or  how  much  went  to 
support  Eliza,  the  elder  widow,  and  how  much  to  educate  the 
children,  does  not  appear. 

Another  document  prodaoed  by  the  defendant  is  as  follows : 
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«|75.  Oranoe,  Dec.  — ,  1861. 

••  Received  of  I.  L.  Van  Orden,  seventy-five  dollars,  being  an  installment  on 
«  dividend  of  one  hundred  and  fifty  dollars  payable  to  each  of  the  heirs  of  the 
late  Samuel  T.  Dodd  from  his  estate,  the  other  half  of  said  hundred  and  fifty 
dollars  I  direct  to  be  paid  to  the  order  of  Eliza  Dodd,  and  endorsed  upon  an 
order  given  to  her  for  one  hundred  and  seventy-five  dollars  upon  the  executors 
of  the  estate  of  Stephen  H.  Dodd,  deceased. 

"Letitia  a.  Dodd. 
^'Exeeulars  of  estate  cf  Stephen  H.  Dodd,  deceased: 

**  Pay  to  the  order  of  Eliza  Dodd,  one  hundred  and  seventy-five  dollars,  as 
follows :  Seventy-five  dollars  of  the  amount  now  due  the  estate  of  Stephen  H. 
Dodd,  deceased,  from  the  esUte  of  Samuel  T.  Dodd,  deceased,  and  the  balance 
of  one  hundred  dollars  to  be  paid  when  the  next  dividend  comes  due,  which 
total  amount  you  will  charge  to  the  estate  of  Stephen  H.  Dodd,  deceased. 

"Letitia  A.  Dodd." 

A  close  study  of  these  memoranda  indicates  that  the  accounts, 
stated  roughly,  stood  thus : 

Land  sold  by  the  executors  in  Stephen's  life- 
time  1653  50 

After  his  death 985  00 

Total $1,638  60 

Debts  paid  by  Stephen,  as  per  Van  Orden's 

memorandum $167  31 

Interest  on  that 26  5V 

Advanced  by  Calvin  Dodd 108  35 

Interest 29  02 

Calvin  Dodd's  charges. 100  00 

Riker'sbill 94  00 

Total 525  25 

Which,  deducted  from  $1,638.50,  leaves  in  the  execu- 
tors' hands. $1,113  25 

a  sum  quite  sufficient  from  which  to  make  a  dividend  of  $150 
«acb  to  six  children,  John  having  previously  died  intestate  and 
unmarried,  and  leave  untouched  the  half  of  the  $3,000  which, 
by  the  will  of  Samuel  T.  Dodd,  was  to  be  divided  at  the  major- 
ity of  his  youngest  child.  This  balance  remaining  from  the 
sale  of  the  out  lots  must  be  the  fund  from  which  (his  dividend 
was  declared,  since,  as  will  appear  farther  on,  the  youngest  child 
did  not  attain  majority  until  about  1870.    But  the  conveyance 
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for  value  of  IsraeFs  share  in  the  land  to  Stepiieu  in  his  lifetime,, 
and  before  tlie  several  conveyances  by  the  executors,  gave  Stephen 
the  right  to  have  Israel's  share  in  the  net  proceeds  of  those  sales- 
and  increased  his  interest  from  a  sixth  to  a  third. 

In  the  meantime,  in  August,  1858,  after  the  date  of  the  execu- 
tor's deed,  but  before  its  record  and  the  record  of  the  $3,000' 
mortgage  Van  Orden  procured  to  be  executed  by  Zebina  Dodd,. 
Israel  Dodd  and  James  W.  Dodd,  three  of  the  children  of 
Samuel  Tyler  Dodd,  a  deed  conveying  to  him,  in  consideration 
of  $1,000,  the  same  land  comprised  in  the  executors'  deed.  The 
wives  of  Zebina  and  Israel  are  named  as  grantors  in  that  deed,, 
but  they  did  not  execute  it  until  1873.  Samuel  T.  Dodd,  an- 
other of  the  children  of  Samuel  Tyler  Dodd,  is  also  named  as  a 
grantor,  but  by  reason  of  his  in&ncy  did  not  execute  it  until 
about  the  time  it  was  recorded — December,  1873.  This  deed 
was  recorded  on  the  same  day  that  the  first  mortgage  was  can- 
celed, viz.,  December  19th,  1873,  though  executed  by  three  of 
the  grantors  many  years  before.  The  four  children  named  in 
and  who  executed  it — Zebina,  Israel,  James  and  Samuel— com- 
prised all  the  living  children  of  Samuel  Tyler  Dodd  the  elder,, 
except  Mrs.  Van  Orden. 

On  the  same  day,  December  19th,  1873,  Van  Orden  lodged 
for  record  a  deed  from  his  mother-in-law,  Mrs.  Eliza  Dodd,  the 
widow  of  Samuel  Tyler  Dodd,  which,  in  consideration  of  $1, 
released  to  him  all  her  interest  in  tlie  mortgaged  premises.  This 
conveyance,  as  well  as  the  release  from  Mrs.  Letitia  Dodd  and 
her  daughter,  the  complainant,  was  prepared  by  and  executed  in 
the  presence  of  Mr.  Edward  D.  Pierson,  an  attorney  practicing 
in  Orange,  since  deceased. 

The  procuring  of  these  releases  from  the^wo  widows  and  the 
putting  of  them  on  record  on  'the  same  day  that  the  old  mort- 
gage was  canceled,  and  the  fact  that  the  unrecorded  mortgage- 
covered  only  a  very  small  part  of  the  whole  premises — ^two  hun- 
dred feet  by  one  hundred  and  sixty  feet,  less  than  three-quarters 
of  an  acre — indicates  that  some  question  had  been  raised  as  to* 
the  sufficiency  of  the  conveyance  of  1858  made  by  the  joint 
executors  to  Van  Orden.     In  no  other  way  can  I  account  for 
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the  trouble  taken  to  procure  and  record  releases  from  the  two 
widows  and  the  complainant  and  all  the  surviving  children. 

With  regard  to  the  release  from  Mrs.  Letitia  Dodd,  widow 
of  Stephen  H.,  and  her  daughter,  the  now  complainant,  it  pur- 
ports to  be  in  consideration  of  $1  ;  and  the  proof  is  clear  that 
nothing  was  paid  for  it.  The  evidence  of  Mrs.  Lindsley,  the 
complainant,  upon  this  subject,  was  given  in  such  a  manner  as 
to  command  belief  in  the  honesty  of  the  witness  and  reliance  in 
the  accuracy  of  her  evidence.  At  the  date  of  its  execution  she 
was  just  past  twenty-one  years  of  age,  was  living  with  her 
mother  and  engaged  in  teaching  a  public  school  in  the  city  of 
Orange,  about  a  mile  from  their  residence.  She  was  called  upon 
at  the  school-house,  during  school  hours  and  while  in  the  midst 
of  her  school  duties,  by  Mr.  Van  Orden  and  Mr.  E.  D.  Pierson^ 
and  asked  to  sign  the  deed  in  question.  She  was  told  by  one 
of  them  that  her  mother  had  already  signed  it.  She  had  just 
commenced  teaching  that  school,  and  was  agitated  and  excited. 
No  previous  appointment  had  been  made  for  that  purpose,  nor 
had  the  subject  been  previously  mentioned  to  her  by  anybody. 
As  a  reason  for  wishing  the  release  signed,  Pierson  said  to  her,, 
in  Van  Orden's  presence : 

"  Mr.  Piereon  said  that  Mr.  Van  Orden  wished  to  make  some  improvements 
on  the  property,  and  that  he  could  not  make  them  without  my  signature,  and 
told  me  it  was  to  my  interest  that  these  improvements  should  be  made,  and 
wanted  me  to  understand  distinctly  that  it  did  not  cut  me  off*  one  cent.  Those 
were  his  exact  words.  And  he  reiterated  that  remark  to  me  in  the  aisle  as  he 
passsed  out.    He  said :  *  You  understand  that  this  don't  cut  you  ofl^  one  cent.' " 

And,  again,  on  cross-examination  : 

"Q.  You  say  he  told  you  it  would  not  cut  you  out? 
"-4.  He  told  me  it  would  not  cut  me  off*  one  cent 
"Q.  Then  what  did  you  think  you  were  signing? 

"A.  I  thought  I  was  simply  giving  Mr.  Van  Orden  permission  to  go  ahead 
and  improve  the  property ;  that  was  the  idea  I  had." 

Now,  if  we  give  full  effect  to  all  the  foregoing  evidence  and 
draw  every  inference  it  will  bear  in  favor  of  the  defendant,  it 
still  falls  short  of  showing  that,  in  December,  1873,  when  the 
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old  mortgage  was  canceled,  it  had  been  fully  paid.  This  would 
be  the  result  leaving  out  of  view  the  fact  that  the  new  mortgage 
for  one-half  the  amount  was  given  back  at  the  time  of  its  can- 
cellation. Taking  that  into  account,  in  connection  with  the 
clause  in  the  will  of  Samuel  Tyler  Dodd  providing  for  dividing 
the  estate  when  the  youngest  child  attained  majority,  I  think  it 
clear  enough  that  the  cancellation  of  the  old  mortgage  and  the 
giving  of  the  new  one  were  brought  about  in  this  wise :  Van 
Orden  was  able  to  satisfy  the  executors,  or  rather  Calvin  Dodd, 
for  the  evidence  shows  that  he  was  the  acting  executor,  by  the 
production  of  the  releases  from  the  four  children,  given  for  a 
consideration,  or  by  other  means,  that  ^1,500  was  all  that  was 
due,  and  the  new  bond  and  mortgage  was  given  for  that  amount, 
and  that  it  should  have  been,  and  but  for  the  failure  to  record 
it  and  the  insolvency  of  Van  Orden  would  have  been,  a  valid 
security  for  that  sum. 

In  the  next  place,  the  defendant  relies  upou  great  lapse  oi 
time,  and  pleads  the  statute  of  limitations. 

It  will  be  observed  that,  by  the  will  of  Stephen  H.  Dodd,  his 
estate  was  given  to  his  wife  during  her  widowhood.  She  did 
not  marry  a  second  time,  and  died  October,  1892,  less  than  six 
months  before  the  present  bill  was  filed.  Up  to  that  time,  the 
present  complainant  had  no  right  at  law  to  sue  the  executors  or 
their  representatives  for  the  residue  of  the  estate.  She  may 
have  had,  and  probably  did  have,  a  right  to  call  them  to  an 
account  in  order  to  ascertain  the  exact  amount  and  condition  of 
the  estate  in  their  hands,  and  if  she  was  aware  that  there  had 
been  any  loss  of  the  estate  by  their  neglect,  it  may  be  that  she 
had,  as  a  person  interested  in  the  preservation  of  the  fund,  the 
right  to  come  into  equity  and  compel  them  to  make  it  good  in 
advance  of  the  maturity  of  her  right  of  enjoyment.  But  if  that 
is  so,  I  still  do  not  see  how  she  can  be  said  to  be  in  laches  in  not 
pursuing  such  right  before  she  knew  of  the  default  out  of  which 
it  arose.  And  it  is  clear  that  she  had  no  knowledge  of  this 
default  until  the  unrecorded  mortgage  was  found  in  July,  1889. 
It  is  abundantly  clear,  as  before  remarked,  that  neither  the  com- 
plainant nor  her  mother  ever  knew  anything  definite  about  the 


Digitized  by  VjOOQ  IC 


S  Dick.  Ch.]      OCTOBER  TERM,  1894.  83 

Lindfilej  v,  Dodd. 

<letail8  of  the  dealings  with  the  two  estates.  They  saw  the  two 
wills,  and  understood  that  the  right,  whatever  it  was,  of  the 
present  complainant,  was  subject  to  her  mother's  life  estate,  and 
that  the  rights  of  both  mother  and  daughter  were  subject  to  the 
life  right  of  Eliza,  the  widow  of  the  elder  Dodd ;  and  she  lived 
until  1879,  having  survived  Calvin  Dodd,  the  executor,  by  one 
year. 

Now,  the  complainant  swears  that  her  mother  called  on  Calvin 
Dodd  about  her  and  her  daughter's  supposed  right  in  this  land, 
and  that  her  mother  informed  her  that  Mr.  Dodd  said  that  their 
rights  were  secured,  in  some  unexplained  way,  in  the  property, 
but  that  no  settlement  of  it  could  be  made  until  the  elder  widow, 
Eliza,  died.  That  explanation  was  probably  strictly  true,  for 
it  is  quite  probable  that  Van  Orden,  who  was  living  on  the 
homestead  with  his  raother-in-law,  claimed  that  she  was  entitled 
to  the  interest  on  the  $1,500  during  her  life. 

The  judgments  went  against  Van  Orden  in  July  and  August, 
1875,  and  amounted  to  a  small  sum,  considering  the  value  of 
the  land  over  and  above  all  encumbrances  at  that  time.  They 
were  sold  by  the  sheriff,  for  the  comparatively  ttifling  sura  of 
$490,  to  John  A.  Van  Orden,  a  brother  of  Isaac,  and  one  Josiah 
F.  Dodd,  a  neighbor  but  not  a  relative.  Calviti  Dodd  was  a 
near  neighbor.  Subsequently  John  A.  Van  Orden  conveyed 
his  interest  to  Josiah  F.  Dodd.  The  circumstances  of  the  con- 
veyance render  it  probable  that  if  Calvin  Dodd  had  at  that 
time — that  is,  shortly  after  the  sale — discovered  or  known  that 
his  mortgage  was  not  recorded,  he  might  have  saved  it  by 
recording  it  after  the  judgments,  because  the. land' wa's  worth 
enough  to  pay  both  the  judgments  and  the  mortgage,  and  it  is 
by  no  means  improbable  that  he  could  have  enforced  it  against 
Josiah  F.  Dodd  and  John  A.  Van  Orden,  even  after  the  sale. 
The  circumstances  also  indicate  that  Calvin  Dodd  did  discover 
that  the  mortgage  was  unrecorded  at  a  period  Some  time  afl«r 
the  sheriff's  sale.  I  infer  this  from  his  feilure  to  mention  its 
existence  to  Mrs.  Letitia  Dodd  in  her  various  interviews  with 
him,  in  which  he  put  her  off  until  after  Eliza's  death.  Certain 
it  is  that  so  far  as  appears  he  never  did  state  to  Mrs.  Letitia 
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Dodd  that  her  claim  under  her  husband's  will  was  satisfied^  but 
always  encouraged  her  to  believe  that  it  was  still  alive,  in  force 
and  secure ;  and  equally  certain  it  is  that  he  never  disclosed  to^ 
her  the  existence  of  the  mortgage.  It  is  impossible  to  account 
for  the  condition  of  the  minds  of  the  mother  and  daughter^  as 
shown  by  the  evidence,  upon  any  other  theory. 

After  the  death  of  the  elder  widow  and  life  tenant,  Mrs. 
Letitia  Dodd,  widow  of  Stephen,  prosecuted  her  inquiries,  and 
therein  had  the  assistance  of  a  competent  member  of  the  New 
York  bar,  who  gave  his  aid  without  charge.  He  had  no  suspi- 
cion of  any  mortgage,  but  after  examining  the  records  and  get- 
ting what  information  the  two  ladies  could  give  him,  went  upon> 
the  hope  that,  under  the  circumstances^  he  might  make  out  a 
case  of  an  equitable  interest  in  their  favor  in  the  land,  and  that 
the  purchaser  at  the  sheriflF's  sale  had  notice  of  it. 

There  can  be  no  doubt  that  Calvin  Dodd  occupied,  in  this 
matter,  thfe  position  of  a  trustee  of  an  express  trust  toward  the 
complainant.  And  it  is  equally  certain  that  the  neglect  of  duty 
which  led  to  the  loss  occurred  as  early  as  the  time  of  the  recov- 
ery of  the  judgments  in  1876,  if  not  in  1873,  the  date  of  the 
mortgage. 

The  statute  of  limitations  does  not,  in  express  terras,  apply 
to  equitable  actions.  Nevertheless,  courts  of  equity  feel  bound 
to  follow  and  apply  it  in  all  cases  where  an  action  at  law  is  a 
concurrent  remedy.  Bank  v.  Vegfde,  15  Stew,  Eq.  S9.  And 
also  in  cases  of  acquiescence  in  wrongs  for  remedy  of  which  the 
party  must  come  into  equity,  where  the  party  has  acquiesced  in 
the  wrong  for  the  statutory  jieriod  with  knowledge  of  his  rights, 
and  without  excuse  for  the  delay.  1  Pom.  Eq.  Jur.  §  4,19. 
Actions  by  a  ceMui  que  trust  against  his  trustee,  where  the  trust 
is  what  is  called  an  express  one  cognizable  only  in  equity,  are 
usually  not  within  the  statute  of  limitations  as  applied  in  equity, 
for  the  reason  that  ordinarily  the  possession  of  the  trustee  is  the 
possession  of  the  cestui  que  t^-ust.  Their  attitude  toward  each 
other  is  not  hostile  or  antagonistic,  and  there  is  no  cause  of  action 
to  ho  barred.     Dyer  v.  Waters,  1  Dick.  Ch,  Rep.  486 y  and  cases. 

But  if  the  trustee  of  an  express  trust  has  assumed  a  hostile 


Digitized  by  VjOOQ  IC 


«  Dick.  Ch.]       OCTOBER  TERM,  1894.  85 

Lindsley  v.  Dodd. 

attitude  against  the  cestui  que  trust — has  disavowed  the  trust  and 
-denied  the  right  of  the  cestui  que  tt'uMy  or  has  comraitted  a  breach 
of  trust,  resulting  in  the  loss  of  the  estate,  which  has  come  to 
the  knowledge  of  the  cestui  que  t^iist^  and  has  refused  to  make  it 
good — then  there  is  a  present  cause  of  action  by  the  cestui  que 
(riist  against  the  trustee,  and  the  case  so  presented  seems  to  lue 
not  to  be  within  the  rule  that  the  statute  of  limitations  does  not 
run  against  an  express  trust.  Nevertheless,  there  are  numerous 
authorities  which  hold  that  the  statute  of  limitations  does  not 
run  in  equity  against  such  a  breach  of  an  express  trust.  ^  Lew. 
Trusts  (Flines  ed,,  8th  Eng.  ed.)  §§  900,  901 ;  MetropolUan  Bank 
V.  Heirouy  5  L.  K  Exch.  Div.  319  (1880)  (at  p,  325) :  "  Where  a 
trustee  has  a  fund  in  his  possession  and  wastes  it  either  by 
n^lect  of  duty  or  by  doing  an  act  not  justified,  and  the  ces^i 
<pjLe  trust  comes  to  recover  his  money,  no  time  will  bar  his  suit, 
for  it  is  a  claim  by  the  cestui  que  trust  against  the  trustee  for 
money  or  property  which  was  in  the  possession  of  the  trustee, 
and  must  be  considered  as  in  the  possession  of  the  trustee  for  the 
benefit  of  the  cestui  que  tnist  until  the  trustee  duly  discharges 
himself.     To  such  a  suit  there  is  no  bar  by  statute/' 

See,  also,  Obee  v.  Bishop,  1  DeG,  F.  &  J.  137  (at;>.  UO)) 
Woodhouse  v.  Wood}iouse,  L.  R,  8  Eq.  Cas,  6H ;  Buirowes  v. 
Gore,  6  H.  L.  Cas.  907  ;  Butler  v.  Carter,  L.  R.  6  Eq,  Cas.  276 
{1868) ;  BritUebank  v.  Goodwin,  L.  R.  5  Eq.  Cas.  545  {1868). 
In  this  case  there  is  a  review  of  the  authorities.  The  case 
itself  is  very  much  in  point  with  the  one  before  the  court, 
and  it  has  been  cited  with  approval  and  followed  in  many 
other  cases.  In  re' Cross,  Harston  v.  Tenison,  L.  R.  20  Ch.  Div. 
109  {1881)  (at  p.  121),  Lord-Justice  Baggallay,  in  his  written 
judgment,  said :  "  With  reference  to  the  contention  that  any 
claim  which  the  parties  interested  in  the  trust  estate,  whether  as 
trustee  or  cestui  que  b^ust,  ever  had  against  Hannah  Cross,  was 
barred  by  the  statutes  of  limitation  before  the  present  action  was 
<X)inmenced,  it  is  sufficient  to  state  the  recognized  doctrine  of 
equity  that  as  between  the  trustee  and  the  cestui  que  trust  no 
time  will  operate  as  a  bar  to  the  equitable  claim  of  the  latter  in 
respect  of  a  breach  of  an  express  trust ;  the  second  rule  of  the 
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twenty-fifth  section  of  the  Judicature  act  of  1873,  which  pro- 
vides  that '  no  claim  of  a  cestui  que  ii*usi  against  his  trustee  for 
any  property  held  on  an  express  trust,  or  in  respect  of  any  breach 
of  such  trust,  shall  be  held  to  be  barred  by  any  statute  of  limita- 
tions;' is  but  a  statutory  declaration  of  a  law  which  had  always 
been  recognized  and  administered  in  courts  of  equity/' 

See,  also,  /Story  v.  Gape,  2  Jw\  {N,  S,)  706;  Williams  v.  Mo- 
Kay  y  13  Stew.  Eq,  189;  Williams  v.  ReiUy,  U  SUw.  Eq.  137. 

Conceding,  however,  that  for  a  direct  and  open  breach  of  trust, 
avowed  by  the  trtistee,  and  for  which  he  refuses  to  make  amends 
and  places  himself  in  an  attitude  of  hostility  to  his  cestui  que 
trusty  the  court  ought  to  apply  the  rule  governing  in  other  cases 
of  equitable  wrongs,  yet  it  is  entirely  clear  that  such  rule  will 
not  be  applied  unless  the  injured  cestui  que  trust  has  notice  and 
knowledge  of  the  injury  and  the  right  growing  out  of  it.  Just 
here  is  found  the  radical  weakness  in  the  trustees'  plea  of 
laches. 

It  is  quite  clear  in  this  case  that  complainant  has  not  know- 
ingly slept  on  her  rights  for  the  statutory  period.  It  is  true  that 
if  she  had  employed  counsel  as  soon  as  she  became  of  age,  in  the 
lifetime  of  both  the  life  tenants,  it  is  probable  that  such  counsel 
would  have  discovered  the  true  state  of  the  affair,  but  I  can  find 
no  authority  for  debarring  her  from  relief  because  she  was  not 
diligent  in  ascertaining  just  what  her  rights  were  when,  as  here,^ 
the  mystery  surrounding  them  was  due  to  the  n^lectof  duty  of 
the  trustee.  It  was  his  duty  to  keep  a  record  of  his  dealings 
with  both  estates,  and  he  kept  none ;  and  to  render  an  account 
of  those  dealings  either  to  the  cestui  q\ie  trust  or  to  the  court, 
voluntarily,  and  he  rendered  none.  The  duty  to  account  arose 
at  least  as  soon  as  the  youngest  child  of  Samuel  T.  Dodd  arrived 
at  age,  and  that  could  not  have  been  later  than  1871,  for  the 
fether  died  in  1849. 

There  must  have  been  some  sort  of  a  settlement  in  1873,  when 
the  old  mortgage  was  canceled  and  the  new  one  taken.  To  be- 
lieve otherwise  is  to  charge  Calvin  Dodd  with  utter  neglect  of 
his  duty.  But  if  any  such  settlement  was  had,  no  record  of  it 
was  kept  or  rendered.     It  may  be,  as  before  suggested,  that  Vaik 
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Orden  induced  Calvin  Dodd  to  act  upon  the  release,  for  value, 
given  by  the  four  children.  Be  that  as  it  may,  the  new  mort- 
gage was  not  recorded,  and  these  helpless  ladies  were  left  entirely 
in  the  dark  as  to  the  condition  of  their  affairs,  and  for  this 
ignorance  the  executor  was  responsible.  That  being  so,  it  seems 
to  me  that  it  does  not  lie  in  his  mouth  to  say  to  the  complainant, 
you  might  have  ascertained  the  facts  if  you  had  employed  com- 
petent counsel. 

The  result  is  that  the  defence  of  lapse  of  time  fails  in  what- 
ever view  we  take  of  the  case.  The  complainant  had  no  right 
at  law  till  the  death  of  her  mother,  in  1892;  and  if  she  had  a 
right  in  equity,  it  was  one  which  it  is  doubtful,  at  least,  if  she 
was  under  any  obligation  to  enforce  until  her  mother^s  death, 
and  she  is  not  in  the  situation  of  being  chargeable  with  having 
knowingly  slept  on  her  rights. 

It  follows  that  the  complainant,  as  the  sole  legatee  of  her 
father,  Stephen  H.  Dodd,  is  clearly  entitled  to  relief  against  the 
answering  defendant,  as  sole  legatee  of  Calvin  Dodd,  the  only 
one  of  the  negligent  trustees  who  has  left  any  property.  The 
only  question  is  as  to  the  amount  which  she  is  entitled  to  recover. 

Clearly,  she  is  not  entitled  to  any  part  of  the  interest  on  this 
fund  during  her  mother's  lifetime.  For  that  interest,  the  per- 
sonal representative  of  her  mother  must  sue. 

The  only  remaining  question  is  as  to  whether  there  is  any 
presumption  here  that  the  other  children  of  Samuel  Tyler  Dodd, 
the  first  testator,  have  any  interest  in  this  fund  which  can  or 
should  l>e  recognized  and  protected  in  this  suit.  The  bond  and 
mortgage  was  given  to  Dodd  and  Ward,  as  executors  of  Stephen 
H.  Dodd,  deceased.  Prima  facie,  the  money  belonged  to  his 
estate.  If  his  brothers  and  sisters  had  any  interest  in  it,  they 
should  make  claim  against  his  estate  for  it.  No  such  claim  has 
ever  been  made  so  far  as  appears.  The  evidence  shows  that 
they  did  receive  substantial  payments  from  Van  Orden.  Israel 
Dodd  received  a  payment  from  hira  in  addition  to  the  payment 
which  he  previously  received  from  Stephen  H.  Dodd  at  the  time 
he  gave  hira  his  conveyance.  On  the  back  of  one  of  the  exhibits 
hereinbefore  set  out,  are  receipts  from  the  other  brothers  and 


Digitized  by  VjOOQ  IC 


88  CASES  IN  CHANCERY.  [53  Eq. 


Larsen  v.  Peterson. 


sisters  for  shares  iu  the  fund,  and  the  release  from  the  four  chil- 
dren, which  was  put  ou  record  at  the  date  that  the  $1,500  bond 
and  mortgage  was  given,  is  expressed  to  be  in  consideration  of 
$1 ,000.  Such  papers  as  are  in  the  handwriting  of  Isaac  L.  Van 
Orden  show  a  great  confusion  of  ideas,  and  it  is  not  easy  to  in- 
terpret them.  The  fact  remains  that  when  tlie  $3,000  bond  and 
mortgage  was  surrendered  and  the  $1,500  bond  and  mortgage 
taken  in  its  place,  no  money  was  paid  to  the  complainant  or  her 
mother,  while  the  other  legatees  of  Samuel  T.  Dodd  did  receive 
money  and  have  made  no  claim  for  any  part  of  this  fund, 
although  some  of  them  had  notice  of  the  suit.  And  I  think 
that  the  fair  presumption  is  that  the  whole  of  this  fund  belongs 
to  the  complainant. 

In  tlic  absence,  then,  of  any  defence  based  on  the  contrary 
notion,  I  will  advise  a  decree  in  favor  of  the  complainant  against 
tiie  answering  defendant,  for  $1,500,  with  interest  from  the  date 
of  the  death  of  her  mother. 


Peder  Larsen 

V, 

1 63    ^1  John  Peterson. 

{f63L  ^ll 

63    ^1 

gSLglOl         1.  A  water-pipe  leading  from  a  driven  well  in  a  yard,  to  a  sink  in  the  kitchen 

of  a  dwelling,  there  ending  in  a  pump,  by  which  water  can  be,  and  is,  habitu- 
ally drawn  from  the  well  to  the  kitchen  for  domestic  purposes — the  well  and 
\v:iter-pipe  being  completely  hidden  from  view — form  an  apparent  and  con- 
tinuous ea>*enient,  which  will  pass  with  a  conveyance  of  the  dwelling  alone  by 
the  owner  of  both  yard  and  house,  the  owner  retaining  the  yard. 

2.  The  same  result  will  follow  a  simultaneous  conveyance  by  the  owner 
of  both  tenements,  of  the  house  to  one  person  and  of  the  yard  and  well  to 
another,  provided  the  grantee  of  the  yard  and  well  has  notice  of  the  exist- 
ence of  the  connection  between  the  well  and  the  pump  and  of  the  other  con- 
veyance, and  such  conveyance  is  made  by  his  consent. 
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Heard  on  pleadings  and  proofs. 

Mr.  Edwin  B,  GoodM,  for  the  complainant 

Mr.  Scott  German,  for  the  defendant. 


/ 


Pitney,  V.  C. 

The  object  of  this  bill  is  to  establish  and  protect  complainant's 
right  in,  and  enjoyment  of,  an  easement 

The  circumstances,  which  are  not  open  to  serious  dispute,  are 
peculiar.  For  some  years  prior  to  and  on  the  1st  day  of  June, 
1893,  Mrs.  Elizabeth  Mabey,  of  Montclair,  Essex  county,  was 
the  owner  of  a  lot  of  land  fronting  on  Elmwood  avenue,  in  that 
city,  upon  which  w&s  a  double  frame  dwelling,  comprising,  under 
one  roof,  two  complete  dwellings,  separated  only  by  an  ordinary 
lath  and  plaster  partition,  without  any  openings.  Some  years 
before  that  date  she  had  procured  a  well  to  be  drilled  in  the 
earth  and  underlying  water-bearing  rock  in  the  rear  of  this 
building,  and  had  laid  therefrom  two  independent  water-pipes 
placed  in  the  earth,  leading  to  the  dwelling,  one  into  the  sink  of 
each  kitehen.  Each  dwelling  was  supplied  with  an  ordinary 
hand-pump,  and  in  this  manner,  and  in  no  other  way,  each  of 
the  separate  dwellings  was  supplied  with  water.  There  was 
nothing  visible  on  the  ground  in  the  rear  of  the  house  to  indi- 
cate the  existence  of  a  well  or  its  connection  with  the  dwelling, 
and  there  was  no  water-main  in  the  street. 

This  being  the  situation,  Mrs.  Mabey,  in  the  spring  of  1893, 
was  minded  to  sell  this  property,  but  was  unwilling  to  sell  a 
part  without  the  whole.  At  the  same  time,  both  complainant 
and  defendant  were  desirous  of  purchasing  houses  for  their  indi- 
vidual use,  and,  hearing  of  this  property,  called  together  on 
Mrs.  Mabey — that  is,  complainant  and  John  Peterson,  acting 
as  agent  for  his  wife — and  looked  at  the  proi>erty.  They 
looked  at  only  one  of  the  dwellings — that  in.  the  actual  occu- 
pation of  Mrs.  Mabey,  the  other  being  in  the  occupation  of 
a  tenant — and  were  informed,  and  truly,  by  Mrs.  Mabey,  that 
the  two  dwellings  were   precisely  alike  in   all   resi>ects,  and, 
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indeed^  this  was  plainly  indicated  by  their  exterior  appearance. 
In  the  kitchen  of  the  part  occupied  by  Mrs.  Mabey,  both  com- 
plainant and  Peterson  saw  and  particularly  noticed  the  pump 
in  the  sink  and  tasted  the  water  from  it,  and  were  informed  that 
it  came  from  a  drilled  well  in  the  back  yard,  and  that  botli 
dweUings  were  supplied  in  the  same  way  and  from  the  one  well. 
The  precise  location  of  the  well  was  not  pointed  out,  and  was 
not  known  either  to  Mrs.  Mabey  or  to  either  of  the  parties  until 
after  the  conveyances  presently  to  be  mentioned.  Both  com- 
plainant and  defendant  knew  that  there  was  no  water-main  in 
the  street.  On  that  occasion  complainant  and  John  Peterson 
agreed  together,  and  with  Mrs.  Mabey,  to  purchase  the  property 
at  a  price  named,  and  agreed  that  it  should  be  equally  divided 
between  them,  and  that  the  title  should  be  made  to  each  in 
severalty  according  to  a  dividing  line  to  be  agreed  upon  between 
them  and  actually  run  on  the  ground  by  a  surveyor  in  such  a 
manner  that  it  should  run  through  the  partition  separating  the 
two  dwellings,  and  then  divide  the  land  as  nearly  equally  as 
practicable.  Peterson  at  the  same  time  gave  $10  for  the  choice 
of  the  houses,  and  then  and  there  chose  the  house  in  which  Mrs. 
Mabey  was  living;  but  such  choice  had  no  reference  to  the  loca- 
tion or  control  of  the  well,  and  was  influenced  entirely  by  the 
circumstance  that  the  house  so  chosen  had,  owing  to  the  shape 
of  the  lot,  more  light  and  air  in  its  front  and  side  than  the  other. 
The  survey  was  had  accordingly,  and  a  description  of  the  divid- 
ing line  given,  and  deeds  of  conveyance  in  accordance  with  it, 
dated  June  1st,  1893,  were  executed  by  Mrs.  Mabey  on  June 
5th,  and  duly  delivered  at  the  same  moment,  one  to  complainant 
and  the  other  to  Mrs.  Peterson,  the  wife  of  John.  Both  parties 
took  possession.  Subsequently  Peterson  discovered  that  the 
well  was  on  his  land,  and  then  cut  off  the  pipe  leading  to  com- 
plainant's kitchen,  who  thereupon  attempted  to  repair  it  and 
was  prevented  by  the  defendant;  whereupon  he  filed  this  bill 
asking  that  his  rights  in  the  premises  may  be  established,  and 
the  defendant  enjoined  from  preventing  him  from  renewing  the 
water-pipe  connection  with  the  well.  Upon  the  filing  of  the 
bill  an  injunction  was  granted  accordingly,  and  the  complainant 
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took  advantage  of  it  to  restore  the  connection  between  his  pump 
and  the  well  to  its  former  condition. 

At  the  hearing  thd^  was  no  contention  that  the  well  did  not 
supply  water  enough  for  both  families,  or  that  complainant  had 
made  an  unreasonable  use  of  it. 

The  above  are  the  facts  as  I  have  found  them.  Peterson  does, 
indeed,  deny  that  he  was  told  on  the  occasion  in  question  that 
the  other  dwelling  had  a  pump  like  the  one  they  inspected,  or 
that  there  was  but  one  well  for  both  houses.  But  the  contrary 
is  supported  not  only  by  the  evidence  of  complainant,  but  also 
by  that  of  Mi-s.  Mabey  and  her  daughter,  both  disinterested 
witnesses — or  rather,  if  they  have  any  interest,  it  is  against  cora- 
plainanty  since  Mrs.  Mabey  gave  Mr.  Peterson  a  warranty  deed 
— who  gave  their  evidence  in  a  way  to  command  the  belief  of 
the  court.  Besides^  Petei*son  does  not  deny  that  he  saw  the 
pump  and  heard  that  it  was  supplied  with  water  from  a  well, 
but  does  deny  that  he  was  told  that  the  other  dwelling  was 
similarly  supplied.  But  he  knew  that  both  dwellings  were  a 
part  of  one  building,  and  that  in  external  appearance  they  were 
precisely  alike ;  that  the  other  dwelling  was  occupied ;  he  fixed 
the  value  of  the  choice  between  the  two  houses  at  only  $10, 
which  was  due,  as  he  admits,  to  a  diiFerence  in  the  size  of  the 
front  yard,  which  would  necessarily  result,  as  shown  by  the  plot, 
from  a  division  of  it  in  the  way  proposed  and  agreed  upon.  He 
does  not  contend  that  his  choice  was  due  to  any  supposed  differ- 
ence in  the  interior  of  the  houses,  or  to  the  presencfe  of  water  in 
one  and  its  absence  in  the  other,  or  that  he  supposed  that  each 
house  had  an  independent  supply  of  water.  These  circumstances 
render  it  highly  improbable  that  he  did  not,  in  some  way,  learn 
that  both  dwellings  were  supplied  with  water  in  the  same  way 
and  from  the  same  source.  It  was,  to  say  the  least,  not  probable 
that  the  proprietor  of  such  a  lot  and  building  would  incur  the 
expense  of  an  independent  water-supply  to  each  dwelling. 

Upon  this  case,  the  complainant,  in  his  able  brief,  makes  two 
points  which  supiM>rt  each  other,  and  either  of  which,  standing 
alone,  he  contends,  entitles  him  to  relief.  Mrst,  That  the  well 
and  aqueduct  running  therefrom  to  complainant's  house  constitute 
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a  change  of  a  permanent  nature  in  the  structure  of  defendant's 
teuetnent^  made  for  the  benefit  of  complainant's  tenement  by  the 
owner  of  both,  of  which  defendant  had  actual  notice  through  her 
agent  before  she  purchased,  and  which  was  of  such  a  nature  as 
to  be  discovered  on  an  examination,  and  hence  became  an  appa> 
rent  and  continuous  easement  iu  favor  of  complainant's  tenement 
upon  the  defendant's  tenement.  Second,  That  the  effect  of  the 
transaction  between  complainant,  defendant  and  Mrs.  Mabey, 
was  a  purchase  by  the  two  jointly  from  Mrs.  Mabey,  with  an 
agreement  between  the  two  that  the  property  should  be  divided 
in  the  manner  stated,  and  that  the  arrangement  for  the  supply 
of  water  for  each  house  should  remain  as  it  was. 

It  seems  to  me  that  the  controlling  question  is,  whether  the 
arrangement  for  the  supply  of  water  to  complainant's  house  con- 
stituted what  is  known  to  jurists  as  a  "  continuous  and  apparent " 
easement,  which  was  "necessary"  in  the  sense  in  which  that 
word  is  used  in  that  connection,  for  the  comfortable  use  and 
occupation  of  the  complainant's  premises. 

As  to  the  quality  of  its  lieing  "  apparent,"  the  fact  that  it  was, 
in  part,  hidden  in  the  earth,  and  so  not  physically  apparent  to 
the  eye,  is  not  conclusive.  The  part  on  complainant's  land — the 
pump — was  visible,  and  the  water  must  have  come  either  from 
the  land  actually  conveyed  to  him  or  from  that  conveyed  to 
Peterson.  Independent  of  the  actual  notice,  I  am  of  opinion 
that  Mrs.  Peterson,  under  the  peculiar  circumstances  of  this  case, 
is  chargeable  with  notice  that  there  was  such  a  pump  on  the 
complainant's  tenement,  and  that  it  might  connect  with  the  well 
or  cistern  on  the  part  that  was  (jonveyed  to  her. 

It  seems  to  be  well  settled  that  the  mere  fact  that  a  drain  or 
aqiioduct,  as  the  case  may  be,  is  concealed  from  casual  vision, 
docs  not  prevent  it  from  being  "apparent"  in  the  sense  in  which 
that  word  is  used  in  that  connection.  The  aqueduct,  in  Nicholas 
V.  Chamberlainy  ^  Q^o.  121 ;  the  drain,  in  Pyer  v.  Carter^  1 
HnrhL  &  K  916;  the  aqueduct,  in  Watts  v.  Kelson,  L,  R.  6 
CL  166;  in  Brakeley  v.  Sharp,  1  Stock.  9  and  S  Stock.  207;  in 
Seymour  v.  Leiois,  2  Beaa.  4,39,  and  in  Toothe  v.  Bryce,  5  Dick. 
Ch.  Rep,  589,  were  all  buried  beneath  the  surface  and  not  visible 
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to  the  casual  observer,  and  yet  the  easement  in  each  case  was 
upheld.     The  point  of  actual  appearance  to  the  eye  was  dis- 
tinctly raised  in  Pyer  v.  Carter,  and  overruled.     There,  as  here,, 
the  two  dwellings  were  under  one  roof,  and  once  had  a  common 
owner,  and  had  a  drain  in  common  for  the  use  of  both,  which 
was  not  visible.     Baron  Watson,  in  his  considered  judgment,, 
used  this  language :  "  We  think  it  was  the  defendant's  own  fault 
that  be  did  not  ascertain  what  easements  [the  drain]  the  owner 
of  the  adjoining  house  exercised  at  the  time  of  the  purchase.^^ 
Although  this  case  has  been  severely  criticised  as  to  the  main 
ground  upon  which  it  was  decided,  the  part  of  it  just  quoted  has 
not  been  questioned,  and  the  general  i-esult  was  undoubtedly 
right.    See  Toothe  v.  Bryce,  6  Dick,  Ch,  Rep.  599, 

It  is  true  that,  in  each  of  the  cases  of  aqueducts  above  cited, 

both  ends  of  the  pipe — as  well  that  from  which  the  flow  of  water 

came  as  that  to  which  it  was  carried-^— were  probably  visible, 

wbiJe  here  only  that  end  was  visible  which  was  on  the  dominant 

tenement;  but  I  am  of  the  opinion  that  where,  as  here,  and  in 

Toothe  v.  Bryce,  the  dominant  tenement  is  conveyed  and  the 

^fvient  tenement  is  reserved,  the  controlling  fact  is  that  the 

existence  of  the  juaai-easenient  is  shown  by  something  in  sight 

^fon   the  dominant  tenement.     That  is  the  point  to  which  the 

attention  of  the  purchaser  is  naturally  directed  ;  and  the  princi- 

pJe  upon  which  the  cases  go  is  that  he  is  entitled  to  the  tenement 

"^  buys  in  its  then  present  condition,  and  the  use  of  all  such 

^^^^ents  as  are  apparent  and  continuous.     Now,  the  easement 

which   he  sees  on  the  tenement  which  he  buys  must  be  held  ta 

^  apparent 

-ft  Beems  to  me  that,  in  Toothe  v.  Bryce,  the  result  must  have 
^^  the  same  if  the  ram  which  drove  up  the  water  to  the  tene- 
^^*^t  conveyed  to  the  complainant,  had  been  entirely  invisible. 
-f  *i  the  case  in  hand  the  controlling  fact  is  that  the  pump  was 
*^^re  visible  and  in  use,  and  by  its  connection  with  the  invisible 
P^P^  leading  to  some  fountain  the  house  conveyed  to  complainant 
^^  Supplied  with  water. 

^his  view  must  hold  if  the  defendant's  tenement  had  beea 
'^^ined  by  Mrs,  Mabey  and  the  action  were  against  her  instead 
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of  Mrs.  Peterson ;  and,  according  to  the  well-settled  rule  in  this 
court,  the  result  would  be  the  same  if  Mrs.  Mabey  had  conveyed 
to  Mrs,  Peterson  and  retained  the  lot  conveyed  to  complainant, 
[)rovided  Mrs.  Peterson  had  notice  of  the  actual  fact  that  the 
pump  on  the  lot  retained  was  supplied  by  water  from  a  well 
which  might  prove  to  be  on  the  lot  conveyed  (see  the  cases  on 
this  point  in  Toothe  v.  Bryce) ;  and  provided,  of  course,  the  ease- 
ment had  the  other  elements  requisite,  viz.,  that  of  being  con- 
tiiuious  and  necessary  in  the  qualified  sense  in  which  that  word 
is  used  in  that  connection.  In  short,  in  my  opinion  all  that  is 
meant  by  "apparent,"  in  that  connection,  is  that  the  parties 
should  have  either  actual  knowledge  of  the  ^j&a^easement  or 
knowledge  of  such  facts  as  to  put  them  upon  inquiry. 

Next,  as  to  the  quality  of  being  "continuous.'^  Mr.  Gale,  in 
the  later  editions  of  his  book— §§  50^  52  {4ih  Eng.  ed,,  1868, 
pp.  87,  <^P)^-comes  to  the  conclusion  that  the  test  of  continuous- 
ness  is  that  there  should  be  an  alteration  in  the  quality — or  "dis- 
position"— of  the  tenement,  which  is  intended  to  be,  and  is,  in 
its  nature,  permanent,  and  gives  the  tenement  peculiar  qualities, 
and  results  in  making  one  part  dependent,  in  a  measure,  upon 
the  other.  It  is  not  of  the  essence  of  this  test,  as  applied  to  a 
watercourse,  that  the  water  should  flow  of  itself  continuously, 
l)ut  the  test  is  that  the  artificial  apparatus  by  which  its  flow  is 
produced  is  of  a  permanent  nature.  It  is  with  a  view  of  bring- 
ing out  this  quality  of  permanence  that  the  learned  author  con- 
trasts this  class  of  easements  with  a  right  of  way,  "  the  enjoy- 
ment of  which  depends  upon  an  actual  interference  of  man  at 
each  time  of  enjoyment."  Now,  what  is  meant  by  that  sentence 
is  that  the  burthen  of  the  easement  in  the  case  of  a  right  of  way 
is  not  felt  by  the  servient  tenement  except  at  the  moment  of 
each  enjoyment  of  it.  A  permanent  structure  upon,  or  altera- 
tion of,  the  servient  tenement  is  not  a  necessary  element  of  such 
an  easement.  And  by  the  expression  "interference  of  man  at 
each  time  of  enjoyment"  is  meant  no  more  than  an  interference 
with  the  servient  tenement  by  an  entry  upon  it,  as  illustrated 
not  only  by  ordinary  rights  of  way,  but  also  by  rights  of  way 
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ivith  a  right  to  take  something  from  the  servient  tenement,  as  in 
Poldm  V.  Bastardy  4-  Best  &  S.  257;  L.  B.  1  Q.  B.  166. 

I  stop  here  to  say  that  the  distinction  between  a  watercourse 
and  a  formed  and  metaled  road  constructed  for  permanent  use  is 
quite  thin,  and  there  have  been  expressions  of  judges  in  modem 
times  intimating  an  inclination  to  hold  that  where  a  dwelling  or 
-other  such  tenement  is  conveyed  with  an  artificially-formed  road 
leading  to  it  over  other  lands  of  the  grantor  which  are  reserved, 
a  right  of  way  ought  to  be  held  to  pass. 

The  true  distinction  between  a  continuous  and  a  non-continuous 
easement  is  again  illustrated  by  the  case  of  the  rain-water  drain 
in  Pyer  v.  Carter,  through  which  the  water  actually  ran  only 
when  it  rained,  and  yet  it  was  held  continuous  because  it  was 
permanent  and  constituted  a  permanent  alteration  in  the  structure 
of  the  tenement.  Suppose  that  in  that  case  it  had  been  necessary 
for  the  plaintiff  on  each  occasion  of  a  rain  to  pump  the  rain- 
water from  a  pit  in  his  cellar  into  the  drain,  would  it  have  been, 
by  reason  of  that  arrangement,  any  the  less  continuous  ?  I  think 
not.  In  short,  I  conclude  that  the  word  "continuous"  in  this 
connection  means  no  more  than  this — that  the  structure  which 
produces  the  change  in  the  tenement  shall  be  of  a  i)erraanent 
character,  and  ready  for  use  at  the  pleasure  of  the  owner  of  the 
dominant  tenement  without  making  an  entry  on  the  servient 
tenement.  In  Seymour  v.  LerviSy  supra,  although  the  water  did 
run  by  gravity,  the  head  was  so  small  that  a  sufficient  supply 
could  not  be  procured  without  the  use  of  a  pump,  and  a  pump 
was  in  actual  use;  and  yet  that  did  not  destroy  the  continuous 
character  of  the  easement. 

For  these  reasons  I  conclude  that  the  easement  here  in  ques- 
tion is  both  apparent  and  continuous.  That  it  was  "  necessary  " 
in  the  sense  in  which  that  word  is  used  in  this  connection  is 
undeniable. 

In  this  case  there  is  no  room  for  the  application  of  the  dis- 
tinction, even  if  that  distinction  were  recognized  by  this  court, 
between  the  reservaUon  and  the  grard  of  an  easement  of  this 
character  upon  the  severance  of  the  tenedient.  The  conveyances 
from  the  original  proprietor,  which  produced  the  severance,  were 
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simultaneous,  and  amounted^  under  the  cireumstaDces^  to  a 
voluutary  partition  between  complainant  and  defendant.  lu 
such  a  case,  as  shown  by  Chancellor  Williamson,  in  Brdkdey  v. 
SMrp^  S  Stock  207 y  the  rule  that  a  man  cannot  derogate  from 
his  own  grant  does  not  apply. 

I  conclude  that  the  complainant  is  entitled  to  the  relief  prayed 
for,  and  will  so  advise. 


In  re  Mary  Ann  Alexander,  alleged  to  be  a 
lunatic,  et  al. 

The  act  of  March  27th,  1878  (12ei'.  Sup,  p.  S67\  relative  to  inchoate  dower, 
does  not  apply  to  cases  where  the  marriage  from  which  the  right  to  dower- 
Bprings  was  contracted,  and  the  lands  in  which  it  is  claimed  vested  in  ] 
sion  in  the  husband,  before  the  passage  of  the  act 


On  petition  &c. 

Mr,  Shen^erd  Depue,  for  the  guardian  ad  litem, 

{ ,  Mr.  Samuel  Howell  Jmies,  for  the  petitioner. 

Green,  V.  C. 
I  r  The  petitioner,  Mary  Alexander,  claims  to  be  the  owner  in  fee- 

' '  of  a  lot  of  land  in  Newark,  subject  to  the  inchoate  right  of 

dower  in  an  undivided  half  thereof,  of  Mary  Ann  Alexander, 
wife  of  Sylvester  Alexander.  The  said  Mary  Ann  Alexander 
being  a  lunatic,  this  petition  is  filed  under  the  act  of  March 
27th,  1878  {Rev,  Sup.  p.  ^67)  for  a  release  of  her  inchoate  right 
of  dower  in  said  land  and  for  other  purposes. 

The  petitioner  claims  title  to  the  said  lot  from  these  circum- 
stances :  Her  mother,  a  widow,  died  in  Newark,  August  28th, 
1876,  seized  thereof,  leaving  her  surviving  her  heirs-at-law,  four 
children,  Sylvester,  Wellington,  Ann  Eliza  and  the  petitioner. 
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^^other  800,  Horatio,  when  about  nineteen  years  of  age,  in 
^^^1,  left  home,  and  no  word  or  trace  of  him  had  been  received 
for  over  forty  years,  and  he  had  been  given  up  for  dead  for  over 
thirty  years. 

Her  brotlier  Wellington,  in  1875,  when  about  thirty-one 
years  of  age,  also  left  his  home,  in  Newark,  and  no  word  or 
traoe  of  him  had  been  received  for  over  eighteen  years^  and  he 
iad  been  given  up  for  dead  for  over  ten  years. 

Neither  of  her  brothers  was  ever  married. 

Her  sister,  Ann  Eliza,  died  intestate  and  unmarried,  in  1884. 

By  the  presumed  death  of  her  two  brothers  and  the  death  of 
her  sister,  the  title  became  vested  in  her  brother  and  herself,  in 
equal  shares. 

Sylvester  was  married  to  his  wife,  Mary  Ann,  in  1866. 

The  petitioner  recovered  a  judgment  October  13th,  1885,  in 
the  Essex  county  circuit  court,  against  Sylvester,  for  $815.78, 
and  his  undivided  half  was  sold  by  the  sheriff  to  her,  Decem- 
ber 22d,  1885,  for  $200,  and  afterwards  conveyed  to  her. 

Tlie  petition  states  that  both  Sylvester  and  Mary  Ann  are 
now,  and  have  been  for  ten  years,  insane,  and  for  seven  years, 
patients  in  the  Essex  county  lunatic  asylum. 

She  has  made  a  contract  of  sale  of  the  lot  for  $650,  which 
she  says  is  a  &ir  value.  She  seeks  a  decree  for  a  release 
of  the  inchoate  right  of  dower  and  of  the  rights  of  the  two 
brothers.  The  only  question  now  is  as  to  the  release  of  dower. 
A  guardian  ad  litem  having  been  appointed  for  the  alleged  luna- 
tic, counsel  for  said  guardian  raises  objection  to  the  validity  and 
applicability  of  the  law  invoked,  to  the  case  of  the  lunatic. 

The  power  of  the  legislature  as  representing  the  sovereignty 
of  the  state  to  control  the  property  of  lunatics  and  idiots  has 
always  been  exercised  and  is  unquestionable.  The  l^islature 
is  in  the  place  of  the  sovereign  as  parens  patrice,  and  on  it 
is  cast  not  only  the  power,  but  the  duty,  to  provide  for  the 
care  of  the  persons  and  property  of  such  unfortunates.  The 
king  was  invested  with  this  prerogative,  but  while,  after  oflBoe 
found,  he  had  the  right,  seldom  if  ever  exercised,  to  take  the 
profits  of  the  estate  of  an  idiot  after  making  ample  provision 
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for  the  support  of  the  idiot  and  his  family,  his  power  over  the 
estate  of  a  lunatic  was  only  for  its  preservation  for  the  benefit  of 
the  lunatic  or  of  the  estate.  No  case  can  be  found  holding  that 
the  king  had  any  power  over  the  estate  of  a  lunatic  except  for 
such  purpose  as  a  trustee  for  the  lunatic  or  the  estate;  that  be 
could  dispose  of  it  for  the  benefit  of  another  was  never  heard  of. 
1  ColL  Lun.  pL  1  ck.  I.  p.  *86;  Shelf.  Lun,  &  Idiots  *9,  15; 
Stock.  No7i  Comp,  Ment  *79,  88;  In  re  FarreU,  6  Dick,  Ch.  Rep. 
353;  In  re  Duvaumey,  7  Dick  Ch.  Rq).  502.  The  act  of  1878 
is  unique  in  this  regard,  that  whereas  all  other  acts  of  this  state 
which  authorize  the  sale  of  the  lands  of  persons  non  sui  juris ^  base 
the  jurisdiction  of  the  court  on  the  fact  to  be  found  that  a  sale 
will  be  for  the  benefit  of  the  estate  of  such  person.  This  pro- 
vides that  the  chancellor  is  to  be  satisfied,  not  that  the  interests 
of  the  alleged  lunatic,  entitled  to  the  inchoate  right  of  dower, 
but  "that  the  interest  of  the  owner  of  such  lands"  require  and 
will  be  promoted  by  a  sale  of  the  same.  Such  acts  of  this  state 
as  those  for  the  sale  of  lands  of  infants  and  lunatics  are  for  tlie 
protection  of  persons  helpless  in  the  eye  of  the  law  and  for  the 
relief  of  the  public  from  the  burden  of  their  support  so  long 
as  their  estate  may  prove  suflScient.  It  would  be  unjust  that 
public  taxes  should  be  levied  for  the  support  of  those  who  wei-e 
possessed  of  ample  means,  or  that  such  persons  should  be  de- 
prived of  the  means  of  realizing  from  their  property  sufficient 
for  their  maintenance  and  support.  But  the  act  in  question 
seeks  to  accomplish  no  such  purpose ;  it  is  for  the  benefit  alone 
of  the  estate  of  another  person  that  the  power  is  sought  to  l>e 
conferred  on  the  court,  and  proposes  to  force  a  lunatic  wife  to  do 
in  invitum  and  for  the  benefit  of  another  what,  if  compos  mentis, 
would  be  beyond  the  compulsive  power  of  courts  and  legislature. 
By  no  other  process  known  to  the  law  can  the  inchoate  right  of 
dower  be  taken  away,  or  for  it  substituted  some  other  form  of 
security. 

It  is  objected  that  the  act  of  1878  does  not  apply  to  cases 
where  the  marriage  from  which  the  right  to  dower  springs  was 
contracted,  and  the  lands  in  which  it  is  claimed  vested  in 
possession  in  the  husband  before  the  passage  of  the  act. 
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The  question  involved  is  the  scope  of  legblative  power  over 
dower,  inchoate  at  the  time  of  enactment.     A  review  of  the 
uumerons  decisions  bearing  on  the  point,  in  the  hope  of  extract- 
iiig  some  recc^nized  governing  principle,  would  be  a  profitless 
task,   as  the  cases  developed  an  irreconcilable  contrariety  of 
opinion.     Judges  affirming   the  power  of  the  l^slature  to 
modify^  control  and  even  abolish  inchoate  dower,  ai^ue  that  it 
is  a  mere  possibility  because  it  is  a  right  which  cannot  vest 
before  it  becomes  consummate  by  the  death  of  the  husband ;  that 
It  is  a  mere  incident  to  the  marriage  relation,  established  by  law 
and  not  by  contract,  and  therefore  subject  to  legblative  change 
or  destruction.     On  the  other  hand,  while  recognizing  that  the 
wnsummation  of  dower  is  contingent  on  the  death  of  the  hus- 
^d  in  the  lifetime  of  the  wife,  other  judges  ai^ue  that  inchoate 
dower  is  something  more  substantial  than  a  mere  possibility, 
^^^y  that  it  becomes,  coincident  with  the  seizin  of  the  husband, 
^Q  interest  in  such  real  estate.     This  is  based  on  well-known 
incicJents  of  the  right.     "  Dower  was,  indeed,  proverbially  the 
foster-child  of  the  law,  and  so  highly  was  it  rated  in  the  cata- 
logue of  sodal  rights,  as  to  be  placed  in  the  same  scale  of  im- 
portatjce  witii  liberty  and  life.'^     Park  Dow.  *i?;  Co.  LiU. 
^^4-  6.     "When  it  had  attached  by  the  seizin  of  the  husband,  it 
^^Id   not  be  discharged  by  any  act  of  his,  although  the  owner 
01  the  fee,  without  the  wife^s  concurrence.     Park  Dow,  6.     It 
^^  ^n   encumbrance  {Porter  v.  Noyea,  2  Gh^eenl.  ^2;  S.  C,  11 
^'^    Dec.  SO,  noU  at  39),  and,  as  such,  defeats  a  contract  to 
oonvey  an   unencumbered   title   {lb.;   Jones  v.   Gardner,   10 
oAn«,  S66),  and  comes  within  a  covenant  against  encumbrances. 
**«afer  v.  Ranger,  ^S  Pick  44^;  Carter  v.  Denman,  S  Zab. 
r^'      It  is  a  valuable  consideration  for  a  conveyance  to  a  wife 
i^ullctrd  V.  Brigga,  7  Pick  633;  Oarlick  v.  Strong,  3  Paige 
t^^*  or  for  a  promissory  note  to  her.     Sykea  v.  Chadioick,  18 
^^*  IJfi,!.     The  wife  may  maintain  an  action  for  its  protection 
\^^tty  V.  Petty,  4  B.  Hon.  S16;  S.  C,  39  Am,  Dec.  601;  Thayer 
^-   ^Adyer,  U  Vt  107;  8.  C,  39  Am.  Dec.  Zll,  218),  or  file  a 
^    ibr  the  redemption  of  a  mortgage  covering  it.     Davis  v. 
^^^Oierell,  IS  AUen  60.    She  must  be  a  party  to  any  suit  affect- 
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iDg  it.  Vreeland  v.  Jacobus,  4-  CI  E.  Ch\  ^31,  That  it  is  aa 
interest  in  the  land  from  the  time  of  the  seizin  of  the  husband, 
is  the  law  in  this  state.  Wheeler  v.  Kirtland,  12  C.  E.  Gr,  63^,, 
In  that  case  Catharine  Kirtland  was,  and  since  1836  had 
been,  the  wife  of  John  Kirtland.  On  the  16th  of  December, 
1869,  her  husband  was  the  owner  of  about  six  acres  of  land  in 
the  county  of  Essex.  On  that  day  a  judgment  was  entered  up 
against  Kirtland,  the  husband.  On  May  30th,  1870,  the  Essex 
public  road  board  laid  an  avenue  across  the  tract,  taking  two 
and  eighteen- hundredths  acres.  Damages  were  awarded  to  Kirt- 
land, the  husband,  by  reason  of  the  taking  and  condemning  of 
the  same,  to  the  amount  of  $15,000.  The  judgment  creditors 
served  a  notice  on  the  road  board  warning  them  not  to  pay  the 
award  to  Kirtland,  Aftei"s\^ards,  by  a  sale  under  the  judgment, 
one  Whitney  became  the  owner  of  the  rights  of  Kirtland,  the 
husband,  in  tlie  premises,  and  entitled  to  the  interest  of  the  hus- 
band in  the  amount  awarded  for  the  portion  of  the  premises 
condemned.  The  wife,  by  her  bill,  claimed  to  have  an  interest 
in  the  award  by  reason  of  her  inchoate  dower  in  the  land  so 
condemned.  The  court  of  errors  and  appeals  held  that  the 
inchoate  dower  of  the  wife  was  a  valuable  interest  in  the  land 
condemned,  the  value  of  which  passed  into  the  award  by  the 
transmutation  of  the  land  into  money,  and  that  she  was  entitle 
to  the  amount  decreed  in  her  favor  by  the  chancellor.  Mr.  Jus- 
tice Reed,  in  giving  the  opinion  of  the  court,  refused  to  follow 
the  cases  of  Gnn/nne  v.  Ci7icinnati,  3  Ohio  ^4>  and  Moore  v.  CVVy 
of  New  York,  8  K  Y,  110,  upon  which  many  of  the  decisions 
will  be  found  to  be  based.  The  case  of  Wheeler  v.  Kirtland 
expressly  declares  that  inchoate  dower  is  a  valuable  interest  in 
land,  and  brings  it  within  the  protecting  clause  of  the  constitu-- 
tion  which  provides  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation.  If  this  is  so,  on  what 
princi|)le  can  it  be  said  that  it  is  not  also  within  the  rule  of 
legislative  inhibition  that  private  property  shall  not  be  taken  for 
private  use  with  or  without  compensation,  a  rule  which,  if  not  a 
corollary  from  the  clause  quoted,  springs  out  of  the  first  clause 
of  the  bill  of  rights  of  our  constitution,  which  declares  that  the 
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light  of  aoqairing,  poBsessing  and  proteoting  propertj  is  inalien- 
able? Under  that  rule  it  is  not  competent  for  the  l^islatore, 
by  enactment,  to  take  the  property  of  A  and  give  it  to  B,  nor, 
under  the  principle  of  Wheeler  v.  £irtiandj  to  take  a  valuable 
interest  in  land  which  A  has  acquired  and  transfer  it  to  B. 
This  inhibition  of  arbitrary  legislation  as  to  a  right  in  property 
is  not  confined  to  a  transfer  of  it  from  one  person  to  another, 
but  extends  to  attempts  to  impair  its  value  or  weaken  its  secu- 
rity. As  the  inchoate  right  of  dower  of  Mrs.  Mary  Ann  Alex- 
ander had  attached  to  the  land  in  question  prior  to  the  passage 
of  the  act,  I  am  of  opinion  that  its  provisions  do  not  apply  to 
her  bterest  therein. 


Thomas  C.  Barb  et  aL 

V. 


63    101 

m   56 

The  Essex  Trades  Council,  The  Typographical        ^  loi 

Union  No.  103,  of  Newark,  et  al.  "w^ioi 

J9L466 
,  ^*  -^  person's  business  is  property,  entitled  under  the  constitution  to  proteO'        * 

viou  from  unlawful  interference.     Every  person  has  a  right,  as  between  his 

feUow-citizens  and  himself,  to  carry  on  his  business,  within  legal  limits,  accord- 
ing to  his  own  discretion  and  choice,  with  any  means  which  are  safe  and 
neaJtbful^  and  to  employ  therein  such  persons  as  he  may  select;  and  every 

^^  Person  is  subject  to  the  correlative  duty  arising  therefrom,  to  refrain 

m>m  an^  obstruction  of  the  fullest  exercise  of  this  right,  which  can  be  made 

coingatiV>i^g  ^ith  the  exercise  of  similar  rights  by  others. 
^  ^^licious  injury  to  a  person's  business  is  actionable.     An  injury  to  the 

vosineaa     ^f  another  is  malicious  and  actionable  if  done  intentionally  and 

^''^^^nt  l^gai  excuse. 

,  ^  >  the  proprietor  of  a  daily  newspaper,  determined  to  use  plate  matter 
J*^^^  J*x^ke-up  of  his  paper,  notwithstanding  the  interdictive  resolution  of  the 
J™  ^yiK)graphical  union,  of  which  all  his  employes  were,  at  the  time,  mem- 
^^  ^<^  this  some  of  them  left  his  employment,  others  remained,  and,  in 
conseqixeuce,  lost  their  said  membership.  The  union  thereupon  withdrew  its 
•"^oraen^^^  of  the  paper,  and  reported  the  matter  to  the  trades  council,  a 
^^^'^'^^^^tative  association  in  which  it  and  other  trades  unions  were  afliliated, 
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tlie  whole  comprising  a  body  of  operatives  in  the  county  of  Essex,  of  a  pur- 
chasing capacity  of  $400,000  a  week.  After  the  publication,  by  each  side,  of 
its  version  of  the  difficulty,  a  circular  was  issued  by  the  trades  council  calling 
on  all  friends  to^boycott  the  paper  and  to  cease  buying  and  advertising  in  it 
A  boycott  of  a  newspaper  started  under  these  circumstances,  in  pursuance  of 
which,  not  only  the  members  of  the  various  societies  were,  by  their  rules,  but 
the  public  was,  by  the  circular,  which  was  widely  distributed,  called  on  to 
cease  buying  or  advertising  therein,  and  personal  application  was  made  to 
actual  advertisers,  by  the  distribution  of  printed  circulars  and  resolutions  of 
the  Rocieties,  suggesting  that  they  discontinue  their  advertising  therein,  even 
if  they  had  made  contracts  to  so  advertise,  enforced  by  a  threatin  the  guise^of 
a  suggestion,  that  if  they  did  continue  to  do  so,  they  would  also  incur  the 
enmity  and  opposition  of  organized  labor,  followed  by  damage  to  the  proprietor 
of  the  paper,  from  loss  in  circulation  and  advertising,  is  an  actionable  wrong. 

4.  Even  when  there  b  a  legal  remedy,  ^uity  will  interfere  by  injunction  to 
prevent  (1)  an  injury  which  threatens  irreparable  damage,  and  (2)  a  continu- 
ing injury,  when  the  legal  remedy  therefor  may  involve  a  multiplicity  of  suits. 
The  crUeripn  of  the  application  of  this  jurisdiction  is  the  inadequacy  of  the 
legal  remedy,  depending  on  whether  (1)  the  injury  done  or  threatened  is  of 
sucli  a  nature  that,  when  accomplished,  the  property  cannot  be  restored  to  its 
original  condition,  or  cannot  be  replaced  by  means  of  compensation  in  money ; 
(2)  whether  full  compensation  for  the  entire  wrong  can  be  obtained  without 
resort  to  a  number  of  suits. 

5.  The  facts  in  this  case  warrant  the  issuing  of  an  injunction  to  restrain  the 
defendants  from  certain  acts  which  threaten  a  continuing  injnry  and  probable 
ruin  of  the  complainants'  business,  the  legal  remedy  for  which  b  inadequate 
and  woidd  involve  a  number  of  suits. 


On  order  to  show  cause  why  injunctioD  should  not  issue. 
3Ir,  Anthony  Q.  Keasbey,  for  the  complainants. 

Mr.  Joseph  A.  Beecher  and  Mr.  Thomas  8.  Henry,  for  the 
defendants. 

Green,  V.  C. 

The  original  complainant  was  the  sole  proprietor  and  pub- 
lisher of  a  daily  morning  newspaper  called  the  "  Newark  Times/' 
printed  and  published  in  the  city  of  Newark,  in  the  county  of 
Essex,  in  this  state.  After  the  order  to  show  cause  had  been 
argued,  another  party,  who  had  succeeded  to  an  interest  in  the 
newspaper,  was,  on  motion^  admitted  as  a  co-complainant  in  the 
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suit.  This  action  in  no  way  affected  the  question  presented,  or 
the  relative  rights  or  liabilities  of  the  original  complainant  and 
cfeiendants  in  the  premises,  and  as  it  will  avoid  .confusion  to 
treat  the  case  without  reference  to  the  new  complainant,  this 
opinioD  will  deal  with  it  as  presented  on  the  argument  on  the 
pleadings,  affidavits  and  agreed  statement  of  facts. 

The  defendants  are  eighteen  bodies,  known  as  "  labor  unions,'^ 
embracing  many  trades  in  the  city  of  Newark,  affiliated  in  a 
society  or  representative  body  known  as  "  Essex  Trades  Coun* 
cil.'^  Some  of  these  unions,  by  the  answer,  deny  having  joined 
in  the  acts  complained  of,  and  the  order  to  show  cause  must  be 
discharged  as  to  them,  and  they  are  not  to  be  understood  as 
embraced  in  the  designation  of  "the  defendants''  as  hereinafter 
osed. 

Although  the  pleadings,  affidavits,  exhibits  and  agreed  state- 
ment of  facts  are  very  voluminous,  the  controlling  facts  with 
feferenoe  to  the  controversy  between  the  parties  and  those  I  con- 
sider xiecessary  for  its  determination  lie  within  a  much  narrower 
comj>as8  and  are  practically  undisputed.  Stated  as  succinctly  as 
P03sil>le,  they  are  as  follows : 

The  Laborers'  Protective  Union,  No.  1,  is  incorporated ;  the 
othei-s  are  not.  Each  union  exercises  an  independent  control 
oveir  its  own  actions  and  proceedings,  and  is  not  under  the  gen- 
eral authority  or  power  of  the  Essex  Trades  Council. 

The  Essex  Trades  Council  is  a  voluntary  association,  com- 
P^^^^d  of  delegates  or  representatives  chosen  thereto  by  each  of 
the  eighteen  defendant  unions  or  associations.     By  its  constitu- 
tion, each  bona  fide  labor  organization  of  Essex  county  is  enti- 
tled to  send  three  delegates  to  the  meetings  of  the  council,  with 
certain    restrictions  as  to  trade  representation.     Every  organiza- 
tion beooming  affiliated  with  the  council  is  required  to  forward 
^'w  the  delegates  representing  it  a  set  of  credentials  bearing  the 
names,    j^te  of  election  and  term  of  service  of  said  del^ates, 
under   t;lie  seal  of  the  organization.     The  officers  consist  of  a 
^'^^'^ing  secretary,  a  financial  secretary,  a  corresponding  secre- 
^*  ^  treasurer,  three  trustees,  a  sergeant-at-arras  and  standing 
^'tt'xiittees.     Meetings  take  place  every  Friday  evening  at  eight 
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o'clock)  the  chairman  of  which  is  elected  at  the  beginniug  of  eadi 
meeting.  Everj  organization  represented  in  the  council  is  re- 
quired to  make  a  monthly  report  of  union  purchases,  and  failing 
to  do  so  for  two  consecutive  months,  its  products  are  not  to  be 
considered  as  "  fair." 

The  relative  powers  of  this  affiliated  society  and  the  unions 
as  gathered  from  the  answer,  are  that,  while  the  said  unions  are 
connected  with  the  said  Essex  Trades  Council  and  are  repre- 
sented therein, 

'*  the  said  council  has  no  power,  authority  or  control  oyer  the  said  eighteen 
defendants  so  as  to  make  the  said  Essex  Trades  Council  in  any  way  respon- 
sible for  the  acts  or  proceedings  of  the  said  unions,  or  any  or  either  of  them, 
in  connection  with  the  matters  complained  of  in  the  said  bill/' 

Mr.  Beckmeyer,  who  is  the  originator  and  secretary  of  the 
council,  in  his  affidavit,  says : 

"  One  of  the  important  features  or  methods  of  the  work  of  the  said  council 
consists  in  organizing  workmen,  not  only  in  their  capacity  as  producers,  but 
also  as  consumers,  and  showing  to  them  superior  advantages  and  benefits  of 
organizing  themselves,  for  the  purpose  of  giving  their  custom  to  tradesmen 
and  dealers  who  are  willing  to  conform  to  the  requirements  which  are 
deemed  just  and  necessary  by  the  said  organization,  for  their  mutual  welfare 
and  protection," 

That, 

*'  in  pursuance  of  the  said  policy  and  methods,  the  said  council  has  authorized 
and  caused  to  be  issued,  from  time  to  time,  certain  circulars,  cards  and  other 
documents,  educational  in  their  character,  and  explanatory  of  its  said  plans, 
purposes  and  objects." 

One  of  these,  a  circular,  issued  May,  1893,  addressed  to  the 
public,  states: 

"  Tlie  Essex  Trades  Council  has  for  some  time  past  been  concentrating  the 
trade  of  its  members  and  those  whom  these  could  influence,  upon  the  goods 
made  and  recommended  by  organized  fair  labor,  and  the  stores  and  places 
where  these  goods  are  sold.  The  regular  system  of  purchase  reports  from 
individual  consumers,  transmitted  through  their  organization,  places  the  coun- 
cil in  a  position  to  announce  that  it  is  already  turning  thousands  of  dollars  of 
trade  every  week  away  from  those  indiflferent  to  the  welfare  of  the  worker, 
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«nd  into  tiie  pockets  of  labor^s  proven  friends.  That  these  friends  maj  re- 
ceive greater  support,  by  being  made  more  readily  known  to  organized  work* 
ingmen  and  their  many  sympathizers  among  lovers  of  justice,  together  forming 
the  great  bulk  of  the  consuming  public,  the  Essex  Trades  Council  will  shortly 
isBoe  a  series  of  cards  for  free  display  in  all  business  establishments  especially 
deserving  the  patronage  of  organized  fair  consumers,  their  families,  associates 
And  friends." 

The  plan  of  operation,  as  developed  by  the  papers  and  exhibits 
filed  in  the  cause,  is  th&t  each  individual  member  of  the  different 
Anions  is  required  at  stated  periods  to  fill  out  a  blank  slip  fur- 
bished for  that  purpose,  stating  the  amount  expended  by  him  in 
P^i^chase,  the  character  of  the  articles  bought,  and  the  names  of 
^^Q  tradesmen  with  whom  he  has  dealt.     These  cards,  when 
,  *^  in,  are  returned  by  the  members  to  their  own  union,  and 
^  ^4«  union  reported  to  the  council.     A  failure  by  a  union  to 
^  .^TajDort  for  two  consecutive  months,  places  its  products  under 
^^    l>«n  of  organized  labor  as  represented  in  the  council.     These 
^^^x>:i:rt8  place  the  trades  council  in  possession  of  data  as  to  the 
^*^^^^vant  of  purchases  by  the  members  of  the  unions,  and  the 
c^LcS^^QQ^Q  with  whom  their  dealing  is  carried  on,  from  which 
*        ^^fBcers  are  enabled  to  estimate,  with  some  degree  of  accuracy, 
.  ^  "v^^olume  of  purchases  by  the  members  of  the  several  organiza- 
^^^^  ^  within  a  stated  period  of  time. 

-■^4:ie  next  step  is  an  agreement  in  writing  purporting  to  be 

^^^  between  the  Essex  Trades  Council  and  a  tradesman,  by 

^^-^1  the  latter,  "  in  return  for  the  patronage  of  united  fair  con- 

'"^^^rs,''  promises  and  agrees  to  buy  as  consumer,  engage  as 

l^Xoyer,  keep  as  dealer,  as  exclusively  as  he  can,  such  labor 

^^       goods  as  may  be  announced  as  fair  by  a  particular  union 

o   ^~*       endorsed  by  the  council  of  consumers  of  the  Essex  Trades 

x^J^---^rds  are  then  issued  to  the  tradesmen,  under  the  seal  of  the 
x|^^^^^s  council, addressed  "to  all  fair  consumers,''  each  certifying 
j^^^  the  person  to  whom  it  is  issued  "is  a  fair  consuming 
j^^^'-^r,''  and  is  entitled  to  their  fraternal  support  until  a  specified 
^j^^^^.  Coupons  are  annexed  for  certification  by  particular  indus- 
^^'^^     These  cards  are  of  such  size,  color  and  appearance  that,  if 
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publicly  displayed   in  stores  or  places  of  business,  they  will 
attract  attention. 

There  was  issued,  under  date  of  March  31st,  1894,  "by  the 
Essex  Trades  G)uucil  and  auxiliary  circle  bodies,"  a  small 
pamphlet  of  convenient  size  to  be  carried  in  the  pocket,  which  is 
entitled  "The  Fair  List  of  Newark,  N.  J.,"  and  to  be  "for  the 
information  of  people  who  buy  service  or  product  and  who  have 
enterprise  enough  to  seek  to  place  their  money  where  it  will  do 
them  most  good/'  It  contains  names  and  addresses  of  trades- 
men and  persons  in  business,  including  lawyers,  interspersed 
with  items  of  information  and  advice. 

There  is  in  the  city  of  New  York  a  business  establishment 
whose  object  is  to  provide  means  to  &cilitate  the  publication  of 
newspapers,  by  what  is  called  "  plate  matter."  This  is  reading 
news  matter  suited  to  the  general  needs  of  newspapers,  supple- 
mental to  local  items  necessary  for  the  several  localities.  This 
plate  matter  is  edited  and  set  up  in  New  York  in  the  ordinary 
way,  as  the  bill  alleges,  by  union  printers ;  it  is  then  turned  into 
stereotyped  plates,  which  are  delivered  like  ordinary  merchan- 
dise to  the  publishers  of  newspapers  for  use  in  their  daily  or 
weekly  editions. 

It  is  said,  without  denial,  to  be  a  large  business,  and  the 
matter  is  furnished  to  thousands  of  newspapers  in  different  parts 
of  the  country,  and  is  used  throughout  New  Jersey,  without  any 
objections  on  the  part  of  the  typographical  unions,  except  only 
in  the  city  of  Newark,  and,  possibly,  Jersey  City. 

Mr.  Barr,  the  complainant,  as  proprietor  of  the  daily  morning 
newspaper  in  Newark,  determined  to  employ  such  plate  matter 
in  the  make-up  of  his  paper  for  publication.  All  his  employes 
wei*e  members  of  the  local  typographical  union.  This  union 
had  declared  against  the  use  of  plate  matter  in  the  city  of  Newark, 
which  fact  was  known  to  Mr.  Barr.  Through  his  foreman,  be 
sought  to  have  this  resolution  of  the  union  relaxed  in  favor  of 
his  paper,  but  on  its  refusal  so  to  do  adhered  to  his  determina- 
tion, and,  by  letter  dated  March  13th,  1894,  informed  his  fore- 
man that  he  would  use  plate  matter  on  and  after  March  17th, 
saying  further,  that,  not  desiring  to  lose  any  of  the  men  in  his 
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department,  the  union  scale  of  wages  would  be  maintained,  and 
that  he  would  gladly  retain  the  services  of  such  as  might  be 
willing  to  stay.  Some  of  the  employes  determined  to  remain^ 
others,  however,  left  in  consequence  of  his  disr^ard  of  the 
union's  determination,  and  the  union  withdrew  its  endorsement 
of  the  newspaper.  The  union  thereupon,  through  its  delegates, 
informed  the  Essex  Trades  Council  of  this  fact  and  requested 
its  assistance.  In  response,  the  council  appointed  a  committee 
in  reference  to  the  controversy,  and,  on  March  30th,  1894,  issued 
a  circular  addressed  to  the  public,  which,  after  giving  its  version 
of  the  dispute,  concludes  with  this  appeal : 

I^Hends,  one  and  all,  leave  this  council-boycotting  *  Newark  Times  *  alone. 
^^^?e  buying  ill  Cease  handling  it  I  Cease  advertising  in  it!  Keep  the 
J^ney  of  fair  men  moving  only  among  fair  men.  Boycott  the  boycotter  of 
<»8attiacd  fair  labor  " 

This  circular  was  distributed  in  the  city  of  Newark. 

I**    April,  1894,  the  trades  council  issued  a  small  four-page 

«ieet    entitled  "  The  Union  Buyer.     Official  bulletin  of  united 

^*^     oustom  of  Newark  and  vicinity.     Issued   by  the   Essex 

'^^^s  C!ouncil."     It  is  impressed  at  the  heading  with  the  union 

^^^^1«      It  purports  to  be  volume  I.,  number  1,  issued  at  Newark, 

•    ^•y  April,  1894.     Its  first  announcement  is  as  follows : 

^^^*^ir  Mission — To  support  the  supporters  and  boycott  the  boycotters  of 
^^"^^iaed  fair  labor.     To  promote  the  public  welfare  by  the  diffusion  of 
,  ^^**icin  cents,  urging  all  to  carry  these  in  trade  only  to  those  who  will  return 
^*^   t:^  the  people  in  the  shape  of  living  wages." 

^;*-*t^e  whole  paper  is  devoted  to  the  controversy  between  the 

*^^i::is  and  the  "Newark  Times,'^  no  other  object  being  consid- 

,  ^^^-       It  refers  throughout  to  that  paper  either  by  reversing  the 

^^«-8  of  the  name  ** Tiroes^'  as  "Semit,"  or  by  turning  the 

.f^  l^^^     bottom  side  up.     The  first  article  after  the  declaration  of 

^^^ission  is  a  statement  from  Typographical  Union  No.  103, 

"^^^T  the   heading  of  "^The   Times'   Trouble.''     The   only 

j^^A^anoe  stated  against  the  "Times"  grows  out  of  the  use  of 

^""^^  matter,  and  ends  with  "  workingmen  and  advertisers,  re- 

^^^ber  that  plate  matter  means  forty-five  cents  a  day,  and 
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understand  why  the  *  Newark  Tioies  *  is  an  unfiiir  oflBoe."  Then 
follow  five  columns  of  "  Notes  and  Comments,^'  These  are  all 
directed  to  the  controversy,  and  are  in  vigorous  and  denuncia- 
tory language,  and  conclude  as  follows : 

"  In  conclusion,  the  council  desires  to  state  that  the  issue  between  it  and  the 
*  Senilt  *  is  now  wide  open.  It  is  a  fight  between  the  '  Semit '  and  its  supporters 
and  the  council  and  its  supporters.  We  give  the  great  public  absolute  free- 
dom in  the  choice  of  its  side,  but  not  a  single  cent  of  our  monej  will  be  know- 
ingly let  pass  to  anyone  who  buys  the  '  Semit,'  keeps  the  *  Semit,'  advertises  in 
the  '  Semit,'  or  in  any  other  way  leads  us  to  believe  that  a  portion  of  our  hon- 
estly-earned money  may  find  its  way  into  the  pockets  to  furnish  support  to  the 
unfair  management  of  the  *  Semit  *  or  any  of  those  who  have  so  foully  betrayed 
the  cause  of  organized  fair  labor." 

At  the  foot  of  this  document  is  placed,  in  large  type,  the 
request,  "When  through  reading,  please  pass  to  your  neighbor." 

This  paper  was  circulated  in  Newark.  There  were  other 
publications,  but  the  defendants  deny  any  responsibility  for 
them,  and  there  is  no  evidence  to  connect  them  with  their  issue 
or  circulation. 

Various  labor  unions  represented  in  the  trades  council  then 
passed  a  prepared  set  of  resolutions,  which  were  printed  and 
distributed  in  Newark.  One  of  these  requested  all  enterprising 
business  houses  to  abstain  from  advertising  in  the  "Times'* 
until  the  trouble  had  been  adjusted,  stating  that  hundreds  of 
their  friends  had  refused  to  buy  and  read  the  "Times,*'  and  that 
its  circulation  had  become  considerably  reduced  because  of  its 
alleged  un&ir  stand.  Another  asked  such  advertisers  as  had 
made  contracts  with  the  "  Times  **  for  definite  periods,  to  con- 
sider whether  it  would  not  be  far  more  advantageous  for  them 
in  the  end  to  take  out  their  advertisements,  leave  their  space 
entirely  blank  and  pay  the  few  cents  their  contracts  called  for, 
than  to  jeopardize  thousands  of  dollars  of  trade  that  fair  labor 
would  be  "  compelled  to  withhold  so  long  as  such  advertisements 
appeared,  and  for  an  indefinite  period  thereafter,"  adding  that 
"those  who  now  continue  to  advertise  in  the  *  Times*  merely 
succeed  in  making  tlieraselves  conspicuous  as  persons  to  care* 
fully  and  studiously  keep  away  from.** 
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These  resolutions  found  their  waj  into  the  hands  of  the  adver- 
tisers in  the  "  Times.*' 

The  bill  allies  that,  in  consequence  of  the  acts  of  the  defend- 
ants, many  of  the  dealers  in  and  purchasers  of  complainant's 
paper  and  the  advertisers  therein  have  been  intimidated  from  ' 
oontinuing  to  buy  and  advertise  therein.  ' 

The  various  trades  unions  aflSliated  in  the  trades  council^  as  is 
claimed  by  them,  represent  a  purchasing  power  amounting  to 
over  $400,000  in  each  and  every  week.     We  have  no  informa- 
tion as  to  the  aggregate  number  enrolled  in  these  various  organ- 
izations, but  Mr.  Beckmeyer  states  in  his  affidavit,  that,  by  the 
mere  announcement  by  the  delegates  of  the  typographical  union 
to  the  trades  council,  that  union  had  withdrawn  its  endorsement 
6x>ni  the  "Times,"  "in  strict  conformity  with  the  lawful  pur- 
poaes  and  objects  for  which  the  said  council  was  organized,  all 
the  organizations  represented  in  the  council,  the  individual  mem- 
'^^rs   thereof  and  their  friends  and  sympathizers  did  withhold 
^beir  patronage  from  the  said  '  Newark  Times '  in  a  peaceable, 
^Jiiet,    orderly  and  lawful   manner."    The  resolutions  of  the  ! 
^liioris  admit  that  thereby  the  circulation  of  the  paper  has  been 
^■^^i<3erably  reduced.     That  the  distribution  of  the  circular  and 
^Py   of  the  resolutions  adopted  by  the  various  unions  has  been  ( 
efffeotive  and  damaxrine,  is  also  shown  by  the  withdrawal  of  ' 
^"'^^^i^tisements  from  the  paper  by  Mr.  Davis,  Messrs.  Spielman, 
Sti^ofe  &  Co.,  L.  Bamberger  <&  Co.,  and  Hahne  &  Co.     It  is 
^^    that  Mr.  Byron,  who  was  appointed  by  the  trades  council  a 
"^^•^^iDerof  a  committee  in  regard  to  the  controversy  between  the 
P'^irfcticrg  5n  the  "Times"  office  and  the  proprietor,  and  the  only 
^^^^fcer  of  the  committee  who  acted  as  such,  says  that  he  saw 
.   ^^^  parties,  but  that  at  no  time  did  he  make  any  threat  or 
^^  J~^^=^idate  or  coerce  any  of  the  said  advertisers  or  patrons  of  the 
,  '^  ^^laes,"  nor  did  he  "even  personally  solicit  or  request  any  of 
,    ^•^Ex  to  take  any  advertising  or  patronage  from  the  paper;" 
1^^     some  person  (whether  Mr.  Byron  or  whoever  he  may  have 
^^^^ ,  can  make  no  difference)  left  no  less  than  four  copies  of  the 
^^^^lutions  purporting  to  have  been  passed  by  four  different 
liiizations,  with  Mr.  Davis,  an  advertiser^  and  some  one  also 
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left  with  other  advertisers  copies  of  the  resolutions^  and  these 
resolutions  expressly  call  upon  persons  to  cease  buying,  handling 
or  advertising  in  the  "  Times/'  and  suggest  that  even  if  they 
have  contracts  for  advertisements,  it  will  be  better  for  them  to 
leave  the  space  entirely  blank  than  to  prejudice  the  thousands 
of  dollars  of  trade  which  labor  will  be  compelled  to  withhold 
so  long  as  their  advertisements  appear,  and  such  advertisers  did 
withdraw  their  patronage,  giving  as  their  reasons  the  receipt  of 
these  papers  and  the  intimation  contained  therein.  It  is  objected 
that  this  is  hearsay  evidence,  but  it  was  the  declaration  of  the 
party  made  at  the  time  of  giving  the  order  and  in  explanation 
thereof,  and  is  competent  in  that  connection. 

It  thus  clearly  appears  that  an  injury  to  the  complainant's 
business,  in  circulation  and  advertising,  resulting  from  the  acts 
of  the  defendants,  comprising  a  large  number  of  persons  and 
associations  acting  in  concert,  has  not  only  been  inflicted  but 
threatens  to  be  continued.  Is  this  ill^al  on  the  part  of  the  ^. 
defendants  ?  Not  in  the  sense  of  being  criminal  and  punishable  \, 
as  such,  for,  in  my  judgment,  the  case  does  not,  as  seems  to  be 
assumed. by  some  in  similar  cases,  require  an  expression  of  opin- 
ion on  that  point,  for  two  reasons— ^r8<,  the  jurisdiction  of  the 
criminal  and  civil  remedies  for  acts,  the  result  of  a  conspiracy, 
springs  from  different  sources,  for  while  the  statute  in  the  former 
now  requires  an  overt  act,  at  common  law  the  act  of  conspiring 
constituted  the  crime;  on  the  other  hand,  the  injury  done  inten- 
tionally and  without  legal  excuse,  or  maliciously,  is  the  gist  of 
the  civil  remedy;  second,  and  as  a  consequence,  while  it  is  a 
short,  proper  and  effective  way  to  dispose  of  a  claim  of  defend- 
ants that  their  act  was  in  the  exercise  of  a  legal  right,  to  show 
that  it  was  criminal,  the  jurisdiction  of  this  court  to  interfere 
by  injunction  cannot  be  based  on  any  such  conclusion,  but  must 
arise  from  conditions  which  involve  well-established  grounds  of 
equity  jurisdiction.  When,  therefore,  the  question  is  here  asked  ^ 
if  causing  injury  to  the  complainant's  business  is  ill^al  it  is  ^ 
meant,  is  it  an  actionable  wrong?  That  is,  has  the  complainant 
I  a  remedy  by  civil  action  against  the  defendants  therefor,  or  are 
I  the  defendants  privileged  to  do  the  acts  charged  in  the  manner 
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^d  under  the  circumstances  complained  of,  even  though  the 
^tural  result  thereof  be  an  injury  to  complainant's  business? 
On  the  solution  of  this  question  depends  the  claim  of  the 
X         defendants  that  they  have  acted  within  their  legal  rights. 
f.  No  unprejudiced  person  at  this  day  wishes  to  place  any  obstacle 

ui  the  way  of  labor  organizations  conducting  their  operations 
^r     '    Wthin  lawful  limits.     It  is  unfortunate  that,  despite  the  wam- 
'A^  and  counsel  of  accredited  leaders,  the  reckless  and  revenge- 
ful  among  the  members,  with  the  vicious  and  lawless  always 
to   be  found  among  the  idle,  so  often  take  advantage  of  labor 
demonstrations  to  commit  acts  of  violence  against  persons  and 
property,  and  thus  weaken  the  sympathy  of  the  public  with  the 
system.     Yet  everyone  must  acknowledge  that  organization  has 
*^'*x>napli8hed  much  in  the  past  for  the  benefit  of  the  working- 
'^^n,    and  recognize  its  possibilities  to  secure  to  him,  in  the 
iQtiii-ie,  the  enjoyment  of  other  privileges.     But  while  engaged 
^^     t^his  laudable  purpose,  those  who  give  direction  to  affairs 
snoiil^  not  attempt  to  secure  their  ends  by  infringing  the  lawful 
'^S'^t^a  of  others.     When  they  are  accused  of  so  doing,  it  is  the 
P^'^^^'V'xnce  of  the  courts,  when  the  question  is  properly  presented, 
^  <3^fine  and  protect  the  rights  of  those  brought  within  their 
Jiiiri^^ig^JQQ      In  dischai^ing  this  duty,  judges  can  only  decide 
^^   ^^tablished  principles  and  rules,  and  are  not  empowered  to 
P'^^^-^^  rights  or  initiate  new  powers  or  privil^es.     That  is  a 
^^^Xative,  not  a  judicial,  function.     It  would  seem  to  be  un- 
^^^^^^teary  to  state  such  elementary  truths  were  it  not  that  other 
^"^^^  appear  to  be  entertained  by  some. 

^ -l^tie  defendants  claim,  and  they  are  entitled  to  be  credited 

.  *  *^*>   being  sincere  in  the  contention,  that  they  believe  they  have, 

,       ^^^  matters  complained  of,  acted  strictly  within  the  lines  of 

,  ^^^»*  1^1  rights.     This  position  justifies  us  in  assuming  that  if 

^5^   had  not  believed  so,  and  had  not  been  satisfied  they  were 

5^**^ct  in  law,  the  acts  challenged  would  not  have  been  com- 

/^^^^^^,  and,  if  now  convinced  they  are  wrong,  will  not  again  be 

^^^^pted. 

.     /^-Te  the  defendants,  then,  privil^ed  knowingly  to  inflict  this 
'^^^y  on  the  complainant?    8  Barv.  Law  Bev,  1. 
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A  man's  busmess  is  property.  Bj  the  first  section  of  the  bill 
of  rights  of  the^constitution  of  New  Jersey,  the  right  of  acquir- 
ing, possessing  and  protecting  property  is  classed,  as  a  natural 
aud  inalienable  right  which  all  men  have,  with  those  of  enjoying 
and  defending  life  and  liberty,  and  of  pursuing  and  obtaining 
safety  and  happiness.  This  is  an  echo  of  Magna  Charia  repeated 
in  the  declaration  of  independence.  Mr.  Justice  Bradley,  in  the 
Slaughter  House  Oaaea,  16  Wall.  36  (at  p.  116),  says :  "  For  the 
preservation,  exercise  and  enjoyment  of  these  rights  [life,  liberty 
and  the  pursuit  of  happiness]  the  individual  citizen,  as  a  neces- 
sity, must  be  left  free  to  adopt  such  calling,  profession  or  trade 
as  tnay  seem  to  him  most  conducive  to  that  end.  Without  this 
right  he  cannot  be  a  freeman.  This  right  to  choose  one's  calling 
is  an  ^sential  part  of  that  liberty  which  it  is  the  object  of  the 
government  to  protect,  and  a  calling,  when  oJiosen,  is  a  man's 
propeHy  and  right.  Liberty  and  property  are  not  protected 
where  these  rights  are  arbitrarily  assailed.^' 

Mr.  Barr's  business  of  publishing  the  paper  with  the  incidents 
of  its  circulation  and  advertising,  was  as  much  his  property  as 
were  the  type  and  presses  upon  which  the  paper  was  printed. 
A  harmful  interference  with  the  circulation  and  with  the  adver- 
tising in  his  paper,  was,  therefore,  an  injury  to  his  property. 

It  was  Mr.  Barr's  personal  right,  without  interference  or  dic- 
tation from  any  person  or  persons,  to  employ,  in  the  prosecution 
of  his  business,  such  mechanical  appliances  as  were  safe  and 
healthful,  and  to  employ,  in  the  production  of  his  paper,  such 
persons  and  lawful  means  as  he  might  choose. 

It  is  said  in  HitUm  v.  Eckersley,  6  EL  &  B.  47:  "It  is  thes 
privilege  of  a  trader  in  a  free  country,  in  all  matters  not  contrary 
to  law,  to  regulate  his  own  mode  of  carrying  it  [his  business]  on  . 
according  to  his  own  discretion  and  choice."  h>^^l^ 

Mr.  Justice  Beatty,  in  Cceur  jyAlene  Coal  Co.  v.  Minertr 
Union,  61  Fed.  Rep.  260,  says :  '*  Whatever  enthusiasts  may 
hope  for,  in  this  country  every  owner  of  property  may  work  it 
as  lie  will,  by  whom  he  pleases,  at  such  wages  and  upon  such 
terms  as  he  can  make ;  and  every  laborer  may  work  or  not,  as 
he  sees  fit,  for  whom,  and  at  such  wages  as  he  pleases;  and 


^■< 


Digitized  by  VjOOQ  IC 


8  Dick.  Ch.]       OCTOBER  TERM,  1894.  113 

Barr  v.  Essex  Trades  CoanciL 

neither  can  dictate  to  the  other  how  he  shall  use  his  own, 
whether  of  property,  time  or  skill/' 

Sir  William  :^le,  in  his  book  entitled  "The  Law  Relating  ^ 
to  Trades  Unions,^'  which  Lord  Esher  has  said  is  a  book  more    ' 
M  of  careful  and  accurate  law  than  is  to  be  found  in  many 
judgments  (at  p,  IS),  says:  "These  propositions  assume  that  a       a> 
person  has  a  right  to  do  as  he  chooses  with  his  own,  whether     I    ^ 
labor  or  capital,  within  the  limits  set  by  law ;  that  a  right  in-     ( 
volves  a  prohibition  against  the  infringement  thereof,  and  that 
a  prohibition  involves  a  remedy  for  the  violation  thereof  i 

At  p.  IS:  "Every  person  has  a_right  under  the  law,  as  be- 
tween him  and  his  fellow-subjects,  to  Aill  freedom  in  disposing 
of  his  own  labor  or  his  own  capital,  according  to  his  own  will. 
It  follows  that  every  other  person  is  subject  to  the  correlative 
do^  arising  therefrom,  and  is  prohibited  from  any  obstruction 
of  the  fiillestjxeigiBe  of  this  right  which  can  be  made  compatible 
with  the  exercise  of  similar  rights  by  others.     Every  act  causing 
an  obstruction  to  another,  in  the  exercise  of  the  right,  comprised 
within  this  description— done,  not  in  the  exercise  of  the  actor's 
own  right,  but  for  the  purpose  of  obstruction — would,  if  damage 
should  be  caused  thereby  to  the  party  obstructed,  be  a  violation 
of  this  prohibition ;  and  the  violation  of  this  prohibition  by  a 
angle  person  is  a  wrong,  to  be  remedied  either  by  action  or  ! 
indictment,  as  the  case  may  be.     It  is  equally  wrong  whether  it 
be  done  by  one  or  by  many — subject  to  this  observation,  that  a 
combination  of  many  to  do  a  wrong,  in  a  matter  where  the      ^  ^\ 
public  has  an  interest,  is  a  substantive  offence  of  conspiracy /' 
^This  freedom  of  business  action  lies  at  the  foundation  of  all  / 
commercial  and  industrial  enterprises — men  are  willing  to  em-  ' 
bark  capital,  time  and  experience  therein,  because  they  can  con-  .' 
fidently  assume  that  they  will  be  able  to  control  their  affairs  | 
according  to  their  own  ideas,  when  the  same  are  not  in  conflict-' 
with  law.     If  this  privilege  is  denied  them,  if  the  courts  cannot 
protect  them  from  interference  by  those  who  are  not  interested 
with  them,  if  the  management  of  business  is  to  be  taken  fix)m  \ 
the  owner  and  assumed  by,  it  may  be,  irresponsible  strangers, ' 
then  we  will  have  come  to  the  time  when  capital  will  seek  other 
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than  industxial  chanDels  for  investments,  when  enterprise  and 
development  will  be  crippled,  when  interstate  railroads,  canals 
and  means  of  transportation  will  become  dependent  on  the 
paternalism  of  the  national  government,  and  the  &ctory  and 
'/  the  workshop  subject  to  the  uncertain  chances  of  co-operative 

^    __    systems./ 

The  acts  of  the  defendants  directly  infringe  upon  the  exercise 

^\?  r\        of  this  right  by  Mr.  Barr.     True,  explicitly  in  words,  they 

<^        recognize  the  right  and  protest  earnestly  that  they  have  no  wi^ 

^^        1 1  to  interfere  with  him  in  the  management  of  his  business,  with 

/^^  ^       such  means  as  he  may  select,  but  is  it  not  perfectly  apparent  that 

^Y"^  t     I '  the  only  purpose  of  the  movement  is  to  force  him  to  abandcm 

k^  Y^'       ^^3  determination  to  use  plate  matter  in  the  make-up  of  his 

\if\     newspaper? 


{ 


t^^*^  Oj         Certain  members  of  Typographical  Union  No.  103,  who  were 
"^-"^        employes  in  his  newspaper  office,  abandoned  his  employment. 


-^    ^ 


This  they  had  a  perfect  right  to  do  under  the  law.  No  man  can 
be  required  to  work  for  another  unless  he  so  desires,  and  it  is 
his  right,  outside  of  contractual  duties,  to  cease  an  employment 
which  is  distasteful  to  him,  and,  within  the  limit  authorized  by 
'^"^  \  the  statute  of  1883,  it  is  lawful  for  a  number  to  combine  to 
leave  the  service  of  their  employer.  If  the  defendants  had 
stopped  here,  they  would  have  been  clearly  within  the  exercise 
of  their  legal  rights.  But  the  members  of  the  Typographical 
Union  No.  103  were  not  content  to  stand  on  this  right ;  they, 
through  the  Essex  Trades  Council,  are  affiliated  with  other 
unions  and  aggr^ate  a  body  in  a  single  county  of  this  state 
w  hich  boasts  (and  I  have  no  doubt  truly)  of  a  purchasing  power 
of  $400,000  a  week.  The  bare  declaration  by  the  typographical 
union,  that  it  no  longer  recognized  the  "  Newark  Times,''  was, 
according  to  Mr.  Beckmeyer's  affidavit,  sufficient,  under  this 
perfect  organization,  to  render  it  incumbent  upon  every  member 
of  these  different  unions  to  withhold  his  patronage  from  it. 
Not  only  this,  but  by  the  passage  of  the  resolutions  mentioned 
by  the  different  unions,  and  the  distribution  thereof  among  ad- 
vertisers, a  moral  intimidation  was  brought  to  bear  upon  the 
latter  to  ftuiher  cripple  the  paper,  either  by  wholly  withdraw- 
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ing  their  advertisements  or  by  leaving  spaces,  a  most  effective 
method  of  calling  attention  to  the  &ct  that  the  paper  was  under 
the  ban  of  organized  labor. 
Why  this  action  ?    It  must  have  had  a  purpose.    None  of 
.    the  different  labor  oi^nizations  or  the  members  thereof,  except 
the  Typographical  Union  No.  103,  had  or  has  any  grievance 
Bgainst  the  complainant     Their  action,  in  the  language  of 
the  times,  was  purely  sympathetic.    As  to  the  typographical 
^Qion,  its  members  had  no  complaint  against  Mr.  Barr,  except 
that  he  uged  certain  appliances  which  were  not  acceptable  to  the 
UDioD.    He  paid  the  wages  fixed  by,  and  employed  only  mem- 
bers of,  the  union.     The  withdrawal  of  certain  of  the  members  • 
from  his  employment  was  solely  because  he  chose  to  use  plate 
^tter  interdicted  by  the  union,  and  it  is  plain,  if  the  com- 
plaioant  would  for^o  his  own  judgment  in  the  management  of 
^-^uginess  in  this  r^ard,  and  comply  with  the  wishes  and  A 
determination  of  the  typographical  union  with  reference  thereto, 
^l  matters  being  as  they  were,  the  whole  difficulty  would  be  at 
^    end.    To  effect  this  purpose,  therefore,  the  typographical 
*^*oii,  through  the  trades  council,  enlisted  the  co-operation  of 
the   other  organizations  in  an  attempt  to  so  impair  the  success 
^^l^h^  newspaper  that  the  complainant  would  be  forced  to  accept 
"^  alternative  proposed  rather  than  sustun  the  loss. 

^^e  return  to  the  question  whether  defendants^  acts  are 
*^ioriable.  >^  ^      >r- 

^^^^idous  injury  to  the  business  of  another  has  long  been  held 
*^  ^v-e  a  right  of  action  to  the  injured  party.  Qurret  v.  Taylor ^ 
^^.  Jao.  567;  KeebU  v.  HickeringiU,  11  East  574.;  OurUer  v. 
^««o^,  4,  J.  B.  Moore  19;  Lamley  v.  Gye,  9  El.  &  B.  916;  Oreg- 
^  yr.  Brmmmek,  6  Man.  &  O.  905;  Yowng  v.  Hichens,  6 
^^-     <t  E.  606;  \Temperton  v.  RuaseU,  L.  R.  1  Q.  B.  715 

iS?^'  ^^^  ^'  ^^^^f^^>  ^^^  ^«««-  ^>  ^^^'^  V.  Oronin, 
^^  Jidass.  555;  Van  Horn  v.  Van  Horn,  93  Vr.  984;  Lueke 
^  Clothing  Cutters^  and  Tailors'  Assembly,  19  L.  R.  A.  408; 
^»^an  V.  Oalen,  99  N.  Y.  Sup.  896;  Bradley  v.  Pierson,  I4S 
*r-  ^.  509;  Ryan  v.  Burger  &  Co.,  13  N.  Y.  Sup.  660; 
^'^xyres  V.  Bricklayers^  Union,  93  Week.  L.  Bui.  48;  7  Corp. 
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L.  J.  108;  Delz  v.  Winfree,  80  Tex.  J^OO;  Olive  v.  Van  PaUen, 
25  S.  W.  Bep.  4S6;  Jackson  v.  Stanjidd,  137  Ind.  692;  Inir. 
Railroad  Oo.  v.  Oreenwood^  2  Tex.  Cfo,  A'pp.  76;  Chipley  v^ 
Atkinson,  23  Fla.  206;  Haslcms  v.  Roysier,  70  N.  C.  601; 
Bicby  V.  Dunlap,  66  N.  H.  466;  Mapstrick  v.  Ramge,  9  Neb. 
390. 

In  Carew  v.  RiUherford,  106  Mass.  1,  Chief-Justice  Chapman 
(at  p,  16)  says :  "  Freedom  is  the  policy  of  this  country.  But 
fireedom  does  not  imply  a  right  in  one  person,  either  alone  or 
in  combination  with  others,  to  disturb  or  annoy  another,  either 
directly  or  indirectly,  in  his  lawful  business  or  occupation,  or  to- 
threaten  him  with  annoyance  or  injury,  for  the  sake  of  compel- 
ling  him  to  buy  his  peace." 

Mr,  Justice  Van  Syckel,  in  Va/n  Horn  v.  Van  Horn,  27  Vr^ 
318 y  after  reviewing  the  cases  involving  the  recovery  of  damages- 
in  an  action  on  the  case  as  for  a  conspiracy  (at  p.  623),  says : 
^^The  rule  to  be  deduced  from  these  cases,  and  one  which  has 
the  most  ample  support,  is  that,  while  a  trader  may  lawfully 
engage  in  the  sharpest  competition  with  those  in  a  like  business 
yycH"^!  by  holding  out  extraordinary  inducements,  by  representing  his- 
^HT^^  own  wares  to  be  better  and  cheaper  than  those  of  others,  yet, 
(Q^r^^  when  he  oversteps  that  line  and  commits  an  act  with  the  mali- 
cious intent  of  inflicting  injury  upon  his  rival's  business,  his 
conduct  is  ill^al,  and  if  damage  results  from  it  the  injured 
party,  is  entitled  to  redress.  Nor  does  it  matter  whether  the 
wrongdoer  effects  his  object  by  persuasion  or  by  false  representa- 
tion. The  courts  look  through  the  instrumentality  or  means 
used  to  the  wrong  perpetrated  with  the  malicious  intent,  and 
base  tfie  right  of  action  upon  that."  The  right  of  action  de- 
pends, then,  not  so  much  upon  the  nature  of  the  act  as  upon  the 
intent  with  which  it  is  done,  always  assuming  that  injury  has 
attended  the  doing  of  it.  Mr.  Justice  Taft,  in  Toledo  &c.  Co,  v. 
Penn  Oo,,  64-  Fed.  Rep.  730,  with  reference  to  a  condition  simi- 
lar to  that  presented  here  (at  p.  738),  says :  "  Ordinarily,  when 
such  a  combination  of  persons  does  not  use  violence,  actual  or 
threatened,  to  accomplish  their  purpose,  it  is  difficult  to  point 
out  with  clearness  the  ill^al  means  or  end  which  makes  the 
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X)ombination  an  unlawful  conspiracy,  for  it  is  generally  lawful 
for  the  combiners  to  withdraw  their  intercourse  and  its  benefits 
from  any  person  and  to  announce  their  intention  of  doing  so, 
and  it  i6  equally  lawful  for  the  others,  of  their  own  motion,  to 
do  that  which  the  combiners  seek  to  compel  them  to  do.  Such 
combinations  are  said  to  be  unlawful  conspiracies,  though  the 
itcts  in  themselves  and  considered  singly  are  innocent,  when 
the  acts  are  done  with  malice,  t.  e.,  with  the  intention  to  injure 
another  without  lawful  excuse.''     Citing  many  authorities. 

In  Bowen  v.  Holly  6  Q.  B.  Div^SSSj  it  is  said :  "  If  the  per- 
^oasion  be  used  for  the  indirect  purpose  of  injuring  the  plaintiff, 
or  of  benefiting  the  defendant  at  the  expense  of  the  plaintiff,  it 
is  a  malicious  act,  which  is  in  law  and  in  fact  a  wrong  act,  and 
therefore  a  wrongful  act,  and  therefore  an  actionable  act  if  injury 
•ensues  from  it." 

Lord-Justice  Bowen,  in  Mogul  Steamship  Co.  v.  McOregoTy 
£3  Q.  B.  Div.  608:  "Now,  intentionally  to  do  that  which  is 
calculated  in  the  ordinary  course  of  eventa  to  damage,  and  which 
does  in  fact  damage  another  in  that  other  person's  property  or 
trade,  is  actionable  if  done  without  just  cause  or  excuse.  Such 
intentional  action,  when  done  without  just  cause  or  excuse,  is 
what  the  law  calls  a  malicious  wrong." 
See,  also,  Templdon  v.  Buaaell,  mpra. 

This  renders  necessary  an  inquiry  as  to  the  intent  of  the 
defendants  to  ascertain  if  the  case  fells  within  the  class  in  which 
it  h  held  that  a  malicious  motjye  in  the  defendant  may  make 
^  act  which  would  not  be  wrongful  without  the  malice,  a' 
'wrongful  act  when  done  with  malice.  Mogul  Steamship  Co.  v. 
^cGFregar,  SS  Q.  B.  Div.  596,  608.  From  the  authorities,  the 
jg^  \8,  has  the  injury  been  inflicted  intentionally  and  without 
^egal  excuse? 

When  we  speak  in  this  connection  of  an  act  done  with  a  mali- 
cioas  motive,  it  does  not  necessarily  imply  that  the  defendants 
^ere  actuated  in  their  proceedings  by  spite  or  malice  against  the 
^nipl^nant  Mr.  Barr,  in  the  sense  that  theur  motive  was  to 
injnre  Wm  personally,  but  that  they  desired  to  injure  him  in  his 
^Hisiness  in  order  to  force  him  not  to  do  what  he  had  a  perfect 
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right  to  do,  Templeton  v.  RiLsaeU,  supra.  In  this  case  the  de- 
fetidants  have,  I  doubt  not,  no  personal  spite  against  Mr.  Barr 
individually,  and  no  desire  to  do  him  a  personal  injury.  Nor 
do  I  suppose  they  wish  to  permanently  injure  his  enterprise,  for 
they  undoubtedly  want  re-employment  for  those  who  left  him. 
They  only  wish,  by  crippling  his  business,  to  compel  him  to- 
acoede  to  their  views  as  to  materials  he  shall  use  in  the  make-up 
of  his  paper.  They  in  fact  claim  that  they  had  no  intention 
to  injure  the  business  of  the  complainant,  and  that  their  only 
desire  was  for  the  protection  of  themselves.  If  the  injury 
which  has  been  sustained  or  which  is  threatened  is  not  only  the 
natural  but  the  inevitable  consequence  of  the  defendants'  acts,  it 
is  without  efiect  for  them  to  disclaim  the  intention  to  injure.  It 
is  folly  for  a  man  who  deliberately  thrusts  a  firebrand  into  a 
rick  of  hay  to  declare,  after  it  has  been  destroyed,  that  he  did 
not  intend  to  bum  it.  If  a  person  deliberately  discharges  a 
loaded  pistol,  at  point-blank  range,  directly  at  the  person  of 
another,  it  is  useless  for  him  to  say  that  he  did  not  intend  to 
maim  his  victim.  The  law,  as  a  rule,  presumes  that  a  person 
intends  the  natural  result  of  his  act ;  and  this  is  true  with  refer- 
enc^e  to  civil  as  well  as  criminal  acts.  ^'  Courts  are  bound  to 
look  at  things  just  as  they  are,  to  pass  on  facts  just  as  they  are 
developed,  to  treat  the  conduct  of  men  just  as  it  is,  and  to 
impute  to  them  that  intention  which  their  acts  and  their  conduct  ' 
disclose  was  their  intention.''  United  States  v.  Kane,  S3  Fed. 
Rep.  750. 

What  other  result  than  injury  could  ensue  to  the  business  of 
the  "  Newark  Times,"  published  and  circulated  in  Newark  and 
its  vicinity,  if  organizations  of  individuals  representing  there  a 
purchasing  power  of  $400,000  a  week,  each  and  every  one  not 
only  determined  not  to  patronize  the  paper  or  to  buy  it,  but  by 
resolutions  passed  in  their  various  organizations  call  upon  the 
trading  community  to  cease  advertising  in  it,  with  implied 
threats  that  the  appearance  of  an  advertisement  by  a  tradesman 
in  the  paper  would  be  a  warning  to  the  members  of  the  organ- 
izations to  avoid  trading  with  such  persons?  Loss  of  business- 
is  the  only  natural  result  to  be  expected  from  such  a  condition. 
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of  affitirsy  and  if  continued  the  &ilure  of  the  enterprise  would 
seem  to  be  inevitable.  That  this  is  not  an  unfounded  fear^  we 
have  it  proved  and  admitted  by  the  resolutions  of  the  unions 
that  the  property  of  the  complainant  has  already  been  injured 
by  the  acts  of  the  defendants. 

The  next  ing[uiry  is,  have  the  defendants  a  l^al  excuse  for 
doing  the  acts  which  have  occasioned  and  threaten  further        '  ' 
damage  to  the  complainant's  business?  ^^'  ' 

They  have  set  on  foot  and  to  a  certain  extent  have  made  effec- 
tive, not  only  by  organized  labor  but  by  the  public,  a  "  boycott " 
of  the  complainant's  newspaper.    The  circular  issued  by  the 
^Rades  council  calk  upon  all  friends  of  labor  to  "  boycott"  it — 
^  oease  buying,  cease  handling,  cease  advertising  in  it. 

And  herein  this  case  differs  from  Mayer  v.  J^one^  OuUers^  ? 
•'^^socicrfwm,  S  Dick.  Ch.  Rep.  619,  so  often  referred  to  in  the  ^ 
^^^^S^cnent.     While  the  bill  in  that  case  charged  the  defendants 
J^^^  the  intention  to  boycott  the  complainant,  there  was  no  evi- 
^*^<5^  to  show  any  act  committed  or  contemplated  not  fairly 
^^^in  the  provisions  of  the  act  of  18 83  {Rev.  Sup.  p.  77i  §  SO), 
^^^^  made  it  lawful  *'for  any  two  or  more  persons  to  unite,  \y    ^^^ 
^mbine  or  bind  themselves,  by  oath,  covenant,  agreement,  alii-       w  t 
ftoce  or  otherwise,  to  persuade,  advise  or  encourage,  by  peaceable       "" 
means,  any  person  or  persons  to  enter  into  any  combination  for 
or  against  leaving  or  entering  into  the  employment  of  any  person  0 
or  persons  or  corporation/'     While  it  is  entirely  true,  as  is  said  , 

in  that  opinion,  that  the  policy  of  the  law  with  reference  to  such 
combinations  formed  for  the  purposes  specified  in  the  act,  namely,  ' 
those  whose  object  it  is,  by  peaceable  means,  to  persuade,  advise 
or  eooonrage  persons  to  enter  into  a  combination  for  or  against 
leaving  or  entering  into  the  employment  of  another,  it  left  still 
subject  to  the  inhibition  of  law  every  other  ill^al  combination. 
It  djd_not  legalize  a  conspiracy  to  injure  a  man's  business,  to  be 
effected  by  means  other  than  those  of  a  combination  to  enter  into 
or  leave  his  employment,  and  a  combination  to  injure  a  man  in 
his  business  by  a  concerted  action  on  the  part  of  an  immense 
nnmber  of  persons  to  cease  dealing  with  him,  and  to  persuade 
others  to  cease  dealing  with  him,  by  threats  to  withdraw  their 
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custom  from  them,  for  the  purpose  of  obliging  him  to  accede  to 
their  demands,  or,  in  other  words,  to  boycott  him,  has  not  been 
made  lawful  by  the  statute. 

It  is  claimed  by  the  affidavit  of  Mr.  Beckmeyer  that  the  term 
"  boycott,"  as  used  in  the  circular  and  publications,  has  not  the 
offensive  signification  sought  to  be  placed  upon  it  by  the  com- 
plainant's bill ;  ^'  that  it  does  not  in  any  way  mean,  indicate  or 
imply  any  threats,  violence,  intimidation  or  coercive  action  on 
the  part  of  the  said  defendants,  or  any  or  either  of  them,  or  the 
members  of  any  such  organization ;  that  such  word  has  a  tech- 
nical meaning  in  the  said  labor  organizations,  and  simply  ex- 
presses and  implies  that  the  members  of  the  said  organizations 
should  simply  refrain  from  trading  or  dealing  with  those  persons 
who  oppose  such  organizations  by  their  own  actings  and  doings ; 
that  the  use  of  the  word  is  not  intended,  and  does  not,  in  fact, 
encourage,  advise  or  ui^  in  any  manner,  whether  violent   or 
otherwise,  attacks  upon  or  against  the  said  newspaper  or  any 
person  or  business,  but  merely  advises  and  encourages  those  who 
have  earned  their  money  by  giving  their  services  and  labor,  to 
spend  such  money  amongst  those  who  are  friendly  to  fair  trade 
and  fair  dealing,  and  are  in  sympathy  with  the  efforts  of  organ- 
ized labor  to  advance  its  own  interests  and  wel&re  by  peaceable, 
proper  and   lawful  means,  and  not  otherwise;'*   and  further, 
"  that  of  his  own  knowledge  obtained  from  long  intercourse  and 
association  with  the  various  labor  organizations,  there  is  nothing 
in  the  use  of  the  word  ^  boycott '  calculated  or  intended  to  intimi- 
date or  incite  violence,  or  induce  to  coercive  measures,  or  indicate 
any  threat,  and  that  its  meaning  is  universally  understood  in  the 
said  organizations  to  have  no  other  or  greater  effect  than  above 
stated." 

From  which  it  is  to  be  gathered  that  the  use  of  the  word 
'*  boycott "  in  the  publications  as  applied  to  the  "  Times,"  would 
be  regarded  by  the  members  of  the  various  unions  to  mean  only 
that  they  should  refrain  from  trading  or  dealing  with  the  com- 
plainant, and  with  those  who  oppose  the  organizations  in  their 
actions  and  doings  with  reference  to  the  complainant. 

I  do  not  see  that  this  changes  the  character  of  the  injury,  but 
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even  if  it  does^  so  far  as  the  members  of  the  organizations  are 

coooenied,  the  difficulty  is  that  these  commanications  were  ad- 

dreesed  to  the  public  and  indiscriminately  circulated.     They 

^ere   not  intended  only  for  members  of  the  order  by  whom  a 

Clinical  signification  would  be  given  to  the  word  "  boycott/^ 

bat    tx>  the  general  public  who  would  read  them  and  give  the 

woixi  its  accepted  meaning. 

*^  Boycott '^  is  defined,  in  the  "Century  Dictionary/^  as  "an 
or^&rftij^  attempt  to  coerce  a  person  or  party  into  compliance 
with  some  demand,  by  combining  to  abstain,  or  compel  others  to 
^^t^stciin,  from  having  any  business  or  social  relations  with  him 
^^  it  ;  an  organized  persecution  of  a  person  or  company,  as  a 
niectns  of  coercion  or  intimidation,  or  of  retaliation  for  some  act, 
^^  *"^ftsal  to  act  in  a  particular  way.'^ 

In  i^  Am.  &  JEJnff.  Encyd.  L.  p,  BlSy  quoting  Commonwealth 
V*  S/ieUoUy  11  Va.  L.  J.  329y  as  "  a  conspiracy  formed  and  in- 
*^**<i^  directly  or  indirectly  to  prevent  the  carrying  on  of  any 
l^'^^fVil  business,  or  to  injure  the  business  of  anyone  by  wrong- 
^^3^  preventing  those  who  would  be  customers  from  buying 
^'^^^'titing  from  or  employing  the  representatives  of  said  business, 
^  ^lireats,  intimidation  or  other  forcible  means.'' 

^*x  "Anderson's  Law  Dictionary,"  "A  combination  between 
^  ^^^ns  to  suspend  or  discontinue  dealings  or  patronage  with 
^^^*^Xier  person  or  persons,  because  of  refusal  to  comply  with  a 
"^SfVuest  of  him  or  them.     The  purpose  is  to  constrain  acqui- 
escence or  to  force  submission  on  the  part  of  the  individual,  who, 
bj  non-compliance  with  the  demand,  has  rendered  himself  ob- 
noxioos  to  the  immediate  parties  and  perhaps  to  their  personal 
And  fraternal  associates." 

In  Brace  Brothers  v.  EvanSy  3  R.  &  Corp.  L.  J.  561y  it  is 
flaid :  "  The  word  in  itself  implies  a  threat.  In  popular  accepta- 
tion it  is  an  organized  effort  to  exclude  a  person  from  business 
relations  with  others  by  persuasion,  intimidation  and  other  acts 
which  tend  to  violence,  and  they  coerce  him,  through  fear  of 
igniting  injury,  to  submit  to  dictation  in  the  management  of  his 
affairs." 
Mr.  Justice  Taft,  in  Toledo  Co,  v.  Penh  Co,,  64  Fed.  Rep.  7^6^ 
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says:  ^^As  usually  understood,  a  boycott  is  a  oombination  of 
many  to  cause  a  loss  to  one  person  by  coercing  others  against 
their  will,  to  withdraw  from  him  their  beneficial  business  inter- 
course, through  threats  that,  unless  those  others  do  so,  the  many 
will  cause  similar  loss  to  them.'' 

But  the  defendants  insist,  and  counsel  vigorously  urge,  that 
this  particular  boycott  is  not  open  to  such  adverse  criticism, 
because  '^  there  was  no  violence,  intimidation,  coercion  or  threats 
used,  and  that  everything  was  done  in  a  peaceful  and  orderly 
manner."  How  &r  is  this  claim  borne  out  by  the  facts?  It  is 
true,  there  was  no  public  disturbance,  no  physical  injury,  no 
direct  threats  of  personal  violence  or  of  actual  attack  on  or 
destruction  of  tangible  property  as  a  means  of  intimidation  or 
coercion.  Force  and  violence,  however,  while  they  may  enter 
largely  into  the  question  in  a  criminal  prosecution,  are  not  neces- 
sary fisictors  in  the  right  to  a  civil  remedy.  But  even  in  crimi- 
nal law,  I  do  not  understand  that  intimidation,  even  when  a 
statutory  ingredient  of  crime,  necessarily  presupposes  personal 
injury  or  the  fear  thereof.  JThe  clear  weight  o£jU2thaiity 
undoubtedly  is  that  a  man  may  be  intimidated  into  doing,  or 
refraining  from  doing,  by  fear  of  loss  of  business,  property^ or 
reputation,  as  well  as  by  dread  of  loss  of  life,  or  injury  Jto  health 
or  limb ;  and  the  extent  of  this  fear  need  not  be  abject,  but  only 
suclTasto  overcome  his  judgment,  or  induoe  him  noLto  do,  or 
to  do,  that  which  otherwise  he  would  have  done  or  have  left 
undone. 

There  can  be  no  reasonable  dispute  that  the  whole  proceeding 
or  boycott  in  this  controversy  is  to  force  Mr.  Barr,  by  fear  of 
loss  of  business,  to  conduct  that  business,  not  according  to  his 
own  judgment,  but  in  accordance  with  the  determination  of  the 
typographical  union,  and,  so  far  as  he  is  concerned,  it  is  an 
attempt  to  intimidate  and  coerce. 

Next  as  to  the  members  of  the  various  labor  unions.  Accord- 
ing to  Mr.  Beckmeyer,  all  the  organizations  represented  in  the 
trades  council  and  the  individual  members  thereof,  in  strict  con- 
formity with  the  purpose  and  object  for  which  the  said  council 
was  organized,  withheld  their  patronage  from  the  said  news- 
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pBpGT   on  the  mere  anQouDoement  by  the  typographical  union  to 
the   trades  council  that  that  union  had  withdrawn  its  endorse- 
meat    fiom  the  " Times."    Why?    It  is  said  that  it  was  only 
the  ejcercise  by  each  person  of  his  right  to  spend  his  money  as 
Ws  o^^^js  will  dictated.    The  feUacy  of  this  is  apparent.     It  loses  ' 
sight:    of  the  oombination,  the  whole  strength  of  which  lies  in 
the  £su3t  that  each  individual  has  surrendered  his  own  discretion 
and  ^w^ll  to  the  direction  of  the  accredited  representative  of  all 
the    organizations.     He  no  longer  uses  his  own  judgment^  bufTl 
by   ent^ering  into  the  combination^  agrees  to  be  bound  by  it^J 
deccree.     As  is  said  in  Templeton  v.  RitsaeU,  mpra^  **  those  men 
i^^    bound  themselves  to  obey,  and  they  knew  they  had  done 
80>  ^xicJ  that  if  they  did  not  obey  they,  would  be  fined  or  ex- 
P^^d  from  the  union  to  which  they  belonged.^'     It  is  common 
kno^rlcdge,  if  indeed  it  does  not  amply  so  appear  by  the  papers 
^  tlxia  case,  that  a  member  of  a  labor  organization  who  does  not 
SQbinii;  to  the  edict  of  his  union  asserts  his  independence  of 
J^^^rtient  and  action  at  the  risk,  if  not  the  absolute  sacrifice,  of 
*"^    ^aeodation  with  his  fellow-members.     They  will  not  eat, 
™*^fc,  live  or  work  in  his  company.    Branded  by  the  peculiarly- 
J^ff^risive  epithets  adopted,  he  must  exist  ostracised,  socially  and 
^^u^tirially,  so  &r  as  his  former  associates  are  concerned.    Free- 
^^*xx  of  will  under  such  circumstances  cannot  be  expected. 

-^^Lxt  as  to  the  advertising  public.     Tradesmen  advertise  in 

^^^sjMpers  for  the  sole  purpose  of  drawing  customers  to  their 

8t<>r>^^^     An  authoritative  announcement,  not  from  one,  but  fnom 

^^'^^^y-  sources,  that  the  body  of  organized  labor  in  the  city  or 

^^^^ty  representing  a  purchasing  power  of  $400,000  a  week 

.     ^l<3  cease  to  deal  with  those  whose  advertisements  appeared 

^b^  newspaper,  would  have  a  much  more  deterrent  effect  than 

.   ^   ^lireat  of  violence.     To  say  that  this  is  only  advice,  or  an 

^^^Ci^tion,  to  the  advertiser  for  his  guidance  if  he  sees  fit  to 

r^^^I^t  it,  is  trifling  with  the  language.     Advice,  behind  which 

^^  the  threat  of  the  withdrawal  of  such  a  volume  of  business, 

,.J?^*^  have  no  other  effect  than  to  intimidate  and  coerce,  as  it 

.        5^  feet  make  several  change  their  judgment,  which  had  pre- 

^^^^^y  led  them  to  advertise  in  the  paper.     The  claim  that  thi& 
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boycott  was  attempted  to  be  enforced  without  intimidation  oar 
<X)ercion  will  not  bear  tlie  light  of  examination. 

*A  l^al  excuse  for  the  action  of  the  defendants  is  next  sought 
in  the  claim  that  the  Essex  Trades  Council  is  a  business  institu- 
tion, and  that  what  it  has  done  has  been  in  prosecution  of  such 
business,  seeking,  I  suppose,  to  bring  th^  case  within  the  rule  of 
Mogul  Steamship  Cd.  v.  McGregor,  16  Q.  B.  Div.  476;  SS  Q. 
B.  Div.  698.  That  case  proceeded  on  the  doctrine  of  a  lawful 
competition  in  business,  both  parties  being  engaged  in  carrying 
on  the  same  character  of  business,  and  the  acts  complained  of 
having  been  adopted  for  the  advancement  of  the  defendant's  own 
trade,  viz.,  carrying  goods  on  a  steamship  line,  although  thereby 
damage  to  the  other  party  necessarily  ensued. 

I  see  no  similarity  in  the  business  of  these  parties.  That  of 
the  complainant  is  the  publisher  of  a  newspaper.  Members,  of 
the  typographical  union  and  stereotypers'  and  pressmen's  union 
are  skilled  workmen,  whose  services  might  be  employed  in  such 
business,  but  they  are  not  carrying  on  any  enterprise  in  compe- 
tition with  that  of  the  complainant.  So  far  as  the  other  unions 
are  concerned,  the  most,  if  not  all  of  them,  have  no  connection 
with  such  trade. 

Neither  does  the  claim  of  the  Essex  Trades  Council,  that  it  is 
a  business  institution,  stand  on  any  firmer  ground.  The  only- 
element  of  business  which  it  is  engaged  in  would  appear  from 
the  facts  to  be  the  furnishing  to  tradesmen  of  printed  cards,  cer- 
tifying that  they  are  proper  persons  for  the  members  of  trades 
unions  to  deal  with,  suitable  to  be  displayed  in  conspicuous 
places  in  such  tradesmen's  places  of  business.  This  was  sup- 
plemented by  the  issue,  under  date  of  March  31st,  1894,  of  the 
small  pocket  pamphlet  entitled  "The  Fair  List  of  Newark, 
N.  J.,''  containing  the  names  and  addresses  of  tradesmen  and 
persons  in  business  in  Newark,  with  items  of  information  and 
advice.  Why  this  is  called  a  business  does  not  appear.  It  is 
not  stated  that  any  compensation  is  either  required  or  received 
by  the  trades  council  from  the  trades  people  for  granting  or  con- 
tinuing those  endorsements,  but  whether  this  is  so  or  not,  it  is 
in  no  sense  a  competing  business  with  the  publication  of  a  daily 
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^'^^paper,  and  therefore  does  not  come  within  the  principle  of 
the  case  referred  to. 

In  the  next  place,  counsel  would  seem  to  invoke  the  doctrine 
of  lex  talionis,  claiming  that  the  complainant  has  no  standing  in 
court  to  prosecute  them  for  boycotting  him,  because  he  first  boy- 
cotted the  members  of  the  Typographical  Union  No.  103.    This 
is  based  on  the  assumption  that  Mr.  Barr,  knowing  that  the 
anion  had  declared  against  the  use  of  plate  matter,  and  that  by 
the   rule  of  the  union  a  member  thereof  could  not  retain  his- 
in^iixibership  if  he  worked  in  an  office  which  did  not  comply 
with  the  r^nlations  of  the  union,  by  insisting  upon  and  actually 
Adopting  the  use  of  plate  matter,  in  violation  of  such  determina- 
tion of  the  union,  prevented  members  in  regular  standing,  and 
who  ^wished  to  retain  their  membership,  from  being  employed 
^y  him.    It  will  be  remembered  that  Mr.  Barr,  in  his  letter  of 
^arob,  1894,  to  his  foreman,  announcing  his  determination  to 
^"^^   plate  matter,  distinctly  stated  that  he  did  not  desire  thereby 
to  h^ve  any  of  his  employes  quit  their  work,  and  that  he  would 
^11    maintain  the  union  prices.    If  we  accept  the  definition  of 
tj*e    t;erm  "  boycott,'^  as  technically  understood  in  the  organiza- 
tion,  viz.,  to  refrain  from  trading  or  dealing  with  persons  who 
^Pl>oae  us  by  their  acts  and  deeds,  there  was  nothing  in  Mr. 
'**^^^'x^8  action  which  could  be  characterized  as  a  "  boycott,"  and 
^|^^9  is  true  when  his  acts  are  measured  by  the  popular  accepta- 
tion of  the  term. 

I^fendants  frankly  admit  Mr.  Barr^s  right  to  use  plate  matter 
^^  tixe  conduct  of  his  business,  and  that  he  has  a  right  to  manage 
s^oVi  business  in  his  own  way,  but  by  this  insistment  they  claim 
^^^>  unless  he  does  prosecute  that  business  in  accordance  with 
"^^  ^determination  of  one  of  their  bodies,  he  puts  himself  without 
^^^  l>ale  of  the  protection  of  the  courts.  The  simple  statement 
o*  the  proposition  carries  along  with  it  its  own  refutation. 

^t;  is  next  insisted,  and  on  the  same  line,  that  complainant  is 

^^Ufiable  as  to  the  distribution  of  the  circular  and  resolutions, 

^^^^^8e  they  are  retaliatory  of  similar  acts  on  his  part.     The 

^s^er  is  drawn  on  such  theory,  and  is  direct  and  positive,  and 

^  *tia  is  supported  by  the  affidavit  of  Mr.  Beckmeyer,  that 
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the  publications  of  the  defendants  were  inspired  and  made  for 
the  purpose  of  answering  similar  communications  published 
ill  the  paper  by  the  complainant^  he  being  the  first  aggressor^ 
and  in  this  way  they  seek  to  bring  the  case  within  the  rule 
adopted  by  the  general  term  of  the  supreme  court  of  the  first 
department  of  New  York,  in  Sinsheimer  v.  United  Garment 
Workers,  N.  Y.  L.  J.,  AprU  S6th,  18H. 

The  present  contention  is  entirely  disposed  of  by  the  agreed 
state  of  facts,  by  which  it  appears  that  the  first  publication  was 
March  26th,  1894,  a  statement  of  the  dispute  by  the  Typo- 
graphical Union  No.  103,  charging  Mr,  Barr  with  having  locked 
out  all  union  men  from  his  employ  and  filled  his  office  with 
unfair  workmen.  This  charge  was  denied  the  next  day  by  com- 
plainant, under  the  signature  of  his  foreman,  followed  in  a  later 
edition  the  same  day  by  another  card  from  the  typographical 
union,  and,  on  March  30th,  by  a  denial  of  complainant's  state- 
ment, through  his  foreman,  and  on  the  same  day  the  circular  was 
issued  by  the  council,  addressed  to  the  public,  by  which  it  called 
upon  all  friends  to  cease  buying,  cease  handling  and  cease  adver- 
tising in  the  "Times,"  and  to  boycott  it  as  a  boycotter  of 
organiased  fair  labor. 

It  appearing  that  injury  to  the  business  of  the  complainant 
has  been  knowingly,  without  legal  excuse,  and  therefore  in  law 
maliciously,  inflicted  by  the  defendants,  it  was  an  actionable 
w  rong,  for  which  the  complainant  is  entitled  to  his  remedy,  and 
that  brings  us  to  the  question  raised  by  the  answer,  and  most 
strongly  insisted  upon  by  counsel  in  the  argument,  as  to  whether 
this  court  has  jurisdiction  to  grant  relief  by  way  of  injunction. 

Even  when  there  is  a  legal  remedy,  equity  will  interfere  by 
injunction  to  prevent  (1)  an  injury  which  threatens  irreparable 
damage,  or  (2)  a  continuing  injury  when  the  l^al.  remedy  there- 
for may  involve  a  multiplicity  of  suits.  This  jurisdiction  is 
established  and  unquestionable.  In  practice,  the  criterion  of  its 
flp])lication  is  the  inadequacy  of  the  1^1  remedy,  depending  on 
whether  (1)  "the  injury  done  or  threatened  is  of  such  a  nature 
that,  when  accomplished,  the  property  cannot  be  restored  to  its 
original  condition,  or  cannot  be  replaced  by  means  of  compen- 
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^ticm  in  money;''  (2)  whether  full  compensation  for  the  entire 

^n^Dg  can  be  obtained  without  resort  to  a  number  of  suits. 

<?  Pom.  Eq.  Jur.  §§  1SS8, 1346, 1367.    The  difficulty  of  satis- 

i&ctorily  estimating  damages  to  business  is  frequently  recognized 

in  applying  those  principles  to  suits  relating  to  good-will,  trade- 

marksy  patent-rights  and  copyrights.    3  Pom.  Eq.  Jur.  §§  ISSS, 

1354.  ""  ' 

Tbe  complainant's  paper  is  published  daily.    While  no  one 
ias  a  right  to  be  hedged  in  and  protected  from  competition  in 
buainees,  everyone  is  entitled  to  a  chance  for  the  patronage  of 
the    public,  uninfluenced  by  malicious  interference  to  excite  pre- 
judice.    ^^A  right  to  require  that  the  course  of  trade  should  be 
kept    free  from  unreasonable  obstruction."    Eark  Tr.  Un.  6. 
^px^esentations  calculated  to  reduce  the  paper's  circulation  with 
^^    public,  or  to  influence,  by  fear  of  loss  of  customers,  the 
Bunabor  or  extent  of  advertisements,  operate,  not  once  for  all, 
*^fc>  AS  it  were,  day  by  day  as  the  paper  goes  to  and  comes  from 
^  I>r»ess,  and  each  loss  will  be  a  distinctive  cause  of  action. 
,  ^o   more  vulnerable  object  could  be  presented  for  the  opera- 
"oo  of  a  boycott  than  the  advertbing  columns  of  a  newspaper. 
Ihey   y^og^  Q^  their  fiice  the  only  information  necessary  as  to  the 
*^*^t;  points  of  attack.     To  successfully  appeal  to  a  legal  tribu- 
"  L^  ^^*  redress  for  such  injury  as  is  here  shown  would  involve 
f*  ■^^*'  waiting  until  all  the  damage  was  done  or  the  bringing  of 
«J^^*^erable  suits  successively  as  the  damage  was  ascertainable. 
^^l^  the  combination  of  the  defendants  does  not  constitute  com- 
P^^rfc^nt'g  right  of  action  to.  recover  redress  for  injury  inflicted 
,    *^5^  business,  it  has  great  bearing  on  the  extent  of  the  damage 
^^^'t^o  which  may  be  threatened  by  defendants'  conduct.    There 
^1^  be  no  difficulty  for  complainant  to  successfully  defend  his 
^^^pirise  fipom  the  attacks  of  one  of  more  individuals.     This 
,       5^^  common  expectation  of  every  one  who  embarks  in  any 
^^«ss.     But  when  opposition  through  the  agency  of  already- 
/T^^lished  organizations,  reaching  in  their  locality  every  part 
.      ^^«  county,  and  in  their  membership  almost  every  industry 
^     l^^?X)minent  operation — comprising  in  the  territory  in  which 
l>aper  must  look  for  its  support,  operatives  of  a  purchasing 
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power  of  ^00,000  a  week,  is  put  on  foot — when  such  an  organi- 
zation, not  satisfied  with  its  potential  authority  over  its  own 
members,  appeals  to  the  public  to  boycott  the  paper,  to  cease 
btiyiug  or  advertising  in  it,  with  the  significant  suggestion  that 
disregard  of  the  appeal  will  bring  upon  such  person  the  like 
opposition  of  the  organizations — who  can  estimate  or  approxi- 
mate the  natui^al  damage  short  of  ruin  ?  The  legal  remedy  in 
this  case  thus  not  only  involves  multiplicity  of  suits,  but  the 
threatened  damage  seems  irreparable. 

Authority  is  not  wanting  that  a  court  of  equity  will  enjoin  a 
boycott.  Being  itself  a  proceeding  of  modem  origin,  of  course 
no  cases  are  to  be  found  until  recent  years.  The  curious  will 
find  an  interesting  account  of  the  circumstances  in  which  the  use 
of  the  words  originated  in  Mr.  Justin  H.  McCarthy's  "  England 
under  Gladstone,'^  and  an  article  suggesting  that  the  method 
had  its  inspiration  in  the  proceedings  of  excommunication  prac* 
ticed  in  ecclesiastical  tribunals,  in  19  Ir.  L.  T.  672. 

A  case  so  much  in  point  that  counsel  were  forced  to  take  the 
position  that  it  should  not  be  followed  in  this  state,  is  Ca^ey  v. 
Cincinnati  Typographical  Union,  No.  S,  reported  in  4^  Fed. 
Rep.  136.  The  contention  of  counsel  is  that  the  policy  of  the 
law  in  New  Jersey  has  been  changed  by  l^islative  action,  and 
the  statutes  with  reference  to  conspiracies  {Rev.  Sup.  p.  77 J^  § 
SO)  and  with  reference  to  the  publication  of  the  laws  (P.  L^ 
of  1887  p.  S60  §  6)  are  referred  to.  I  have  already  consid- 
ered the  bearing  of  the  first-named  act.  The  other  act  contains 
a  provision  that  the  money  of  the  state  is  not  to  be  paid  to 
the  proprietor  of  a  newspaper  which  prints  the  laws  from 
phites,  unless  such  plates  are  cast  in  its  own  office  for  its  own 
use.  It  is  claimed,  and  no  doubt  correctly,  that  this  act  is 
aimed  at  the  use  of  the  very  plate  matter  which  has  been  the 
cause  of  complaint  in  this  controversy,  and  it  is  insisted  that  it 
is  declaratory  that  the  policy  of  the  law  in  this  state  is  against 
the  use  of  plate  matter.  It  is,  however,  unfortunate  for  the 
position  that  while  the  provision  was  retained  in  the  act  of  1889 
(P.  i.  of  1889  p.  i62)  it  was  omitted  from  the  act  of  1894  (P. 
i.  of  1894  p.  629\  which  repeals  all  former  laws.    But  the 
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^^wer  to  the  contention  is  plain,  viz.,  the  statute  only  altered 
^  law  so  far  as  the  provisions  thereof  extended,  viz.,  the  pay- 
Qient  for  the  publication  of  the  laws,  and  if  the  case  challenged 
as  authority  is  founded  on  accepted  principlesof  equity  jurispru- 
dence, it  is  to  be  recognized  and  followed  here.  The  case  was 
this : 

The  complainant,  Casey,  was  the  proprietor  and  publisher  of  vl^ 
"The  Commonwealth,"  a  daily  and  weekly  newspaper  pub- 
lished at  Covington,  Kentucky,  and  brought  the  suit  to  restrain 
the  defendant,  a  corporation  organized  under  the  laws  of  Ohio 
as  a  trades  union,  from  boycotting  the  complainant  and  his  news- 
paper.  It  appeared  that  the  defendant  demanded  that  complain- 
ant should  unionize  his  office  and  pay  his  employes  wages  at  the 
rate  fixed  by  the  union,  and  discharge  from  his  employment 
persons  not  members  thereof.  The  bill  averred  that,  on  com- 
plainant's refusal  to  comply  with  these  demands,  deiendants^ 
ill^lly  and  unlawfully,  and  with  intent  to  injure  the  complain- 
ant and  to  destroy  the  circulation  of  his  paper  and  its  value  as 
an  advertising  medium,  conspired  and  combined  to  boycott  him 
and  his  paper,  and  to  that  end  caused  to  be  printed  and  posted! 
in  conspicuous  places  lai^  handbills,  calling  upon  all  persons 
to  withdraw  their  patronage  from  complainant's  paper,  and  issued^ 
circulars  signed  by  the  union  and  addressed  to  advertising  patrons^ 
of  complainant,  requesting  them  to  withdraw  their  ad^eitise- 
ments  from  his  said  paper,  threatening  that  upon  Itilure  to  d^ 
so,  they  would  be  visited  with  the  ill-will  and  incwr  the  enmity 
of  all  organized  labor,  and  that  they  would  induee  all  members 
of  labor  associations  to  withdraw  all  patronage  from  them.  It 
also  averred  that  the  union  sent  circulars  to  the  news  agents^ 
threatening  that,  unless  they  ceased  selling  said  paper,  they 
would  in  like  manner  lose  the  patronage  of  and  be  antagonized 
by  the  members  of  all  labor  organizations.  The  case  is  so  simi- 
lar in  its  facts  and  defences  to  this,  that  I  feel  warranted  ii> 
quoting  liberally  from  the  opinion. 

Mr.  Justice  Sage,  after  stating  the  facts  and  referring  to  the 
cases  of  EMd  v.  Hcyrryy  28  Fed.  Rep.  773,  and  others  which   ^' 
liold  that  an  injunction  will  not  issue  to  enjpia  the  publication 
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of  a  libel,  aud  some  otfcers,  says :  "  The  question  with  which  we 
have  to  deal  is  whether  this  case  falls  within  the  rule  [of  those 
cases].  That  the  defendant,  the  typographical  union,  set  ou 
foot  a  boycott  against  the  complainant,  as  stated  in  the  bill  and 
in  the  affidavits  on  file,  is  not  denied.  That  this  boycott  was  to 
be  enforced  by  threatening  loss  of  business  to  those  who,  having 
uo  connection  with  the  union,  should  continue  to  advei-tise  with, 
or  in  any  way  patronize,  the  complainant,  is  clearly  shown. 
True,  it  is  claimed  that  no  threats  were  used,  but  the  language 
of  the  circulars  has  no  doubtful  meaning.  The  affidavits  on  file 
show  that  it  was  perfectly  understood  by  those  who  received 
them,  and  the  circumstances  indicate  that  it  was  intended  that  it 
should  be  so  understood.  In  Brdoe  v.  Evans,  S  By.  &  Cbrp. 
L,  t/l  661 J  it  was  held  that  the  word  *  boycott'  is  in  itself  a 
threat.  'In  popular  acceptation  it  is  an  organized  effort  to 
exclude  a  person  from  business  relations  with  others  by  persua- 
sion, intimidation  and  other  acts  which  tend  to  violence,  and 
thereby  coerce  him,  through  fear  of  resulting  injury,  to  submit 
to  dictation  in  the  management  of  his  affairs.'  But  it  is  insisted 
for  the  defendants  that  every  representation  of  fact  contained  in 
the  handbills  and  circulars  is  true — that  is  to  say,  that  the  com- 
plainant had,  in  1888,  broken  with  the  typographical  union, 
discharged  all  union  employes  and  had  since  that  date  employed 
only  those  who  were  not  members  of  the  union ;  and  that  after 
repeatedly  promising  to  unionize  his  office,  he  had  finally,  in 
September,  1890,  refused  to  do  so,  and  declared  that  he  would 
not  employ  any  person  who  was  connected  with  the  union.  AH 
these  are  conceded  facts.  Therefore,  argue  counsel  for  the  de- 
fendants, this  is  only  a  case  of  jawful  competition.  The  oom- 
plainant  having  declared  that  he  would  not  employ  any  member 
of  the  union,  the  union  had  a  right  to  say  that  its  members 
would  not  patronize  the  complainant.  Nobody  disputes  that 
pro{>osition.  If  that  were  all  that  is  involved  in  this  case,  there 
would  be  nothing  for  the  court  to  act  upon.  But  it  is  not  all 
by  any  means.  Instead  of  'fair,  although  sharp  and  bitter 
competition,^  as  is  contended  by  counsel,  it  was  an  attempt,  by 
coercion,  to  destroy  all  competition  affecting  the  union.     It  was 
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im  organijsed  conspiracy  to  force  the  complaiDaDt  to  yield  his 

'  '  right  to  select  his  own  workmen,  and  submit  himself  to  the  con- 

'  [  4rol  of  the  union,  and  allow  it  to  r^ulate  prices  for  him,  and  to 

'''    determine  whom  he  should  employ  and  whom  discharge.     In 

v>^~  other  words,  it  was  and  is  an  organized  effort  to  force  printers 

r"   to  come  into  the  union  or  be  driven  from  their  calling  for  want 

of  employment,  and  to  make  the  destruction  of  the  complainant^s 

business  a  penalty  for  his  refusal  to  surrender  to  the  union. 

W^hatever  moral  obligations  may  have  been  incurred  by  the 

^mplainant  by  reason  of  his  promises  to  unionise  his  o£Sce,  / 

they  were  wholly  without  consideration,  and  they  amount  to 

nothing  whatever  in  law  or  in  equity.    No  cases  have  been 

cited  where,  upon  a  proper  showing  of  &cts,  an  unsuccessful 

appeal  has  been  made  to  a  court  of  chancery  to  restrain  a  boy- 

<jott.    The  authorities  are  all  the  other  way." 

The  learned  justice  then  refers  to  several  cases  and  concludes 
as  follows :  ^'  In  the  light  of  these  authorities,  it  is  idle  to  talk 
about  the  defendants'  acts  and  publications  as  mere  incidents  of 
a^ompetition  set  on  foot  by  complainant's  declaration  that  he 
would  not  employ  union  printers;  that  the  publications  are 
shielded  by  constitutional  guaranties;  or  that,  viewed  in  the 
most  unfavorable  light,  they  are  nothing  more  than  libels,  and 
the  only  remedy  for  any  injury  resulting  is  by  an  action  of  law.'* 
The  motion  for  a  temporary  injunction,  to  continue  in  force 
until  the  final  decree,  was  grafited. 

Brace  Brothers  v.  EvanSy  in  Allegheny  common   pleas,  re- 
TK)rted  in  S  By.  &  Corp.  L.  J.  561  and  35  PiUab.  L.  J.  S99, 
and  followed  in  Murdoch  v.  Walker,  which  was  aflBrmed,  on  the 
opinion  of  the  lower  court,  by  the  supreme  court  of  Pennsyl- 
vania, 15^  Pa.  St.  595 J  is  an  exceedingly  well-considered  case. 
It  was  this :  The  plaintiffs  had  a  long-established  and  flourish- 
ing laundry  business.     They  had  a  plant  operated  by  steam  and 
employed  some  one  hundred  and  thirty-five  hands,  ninety  of 
whom  were  girls.     Their  custom  was  drawn  from  the  cities  of 
Pittsburg  and  All^heny  and  neighboring  towns.     They  em- 
ployed thirteen  agents,  who  collected  clothing  Ac.  from  the 
P^^ns  and  delivered  it  by  wagons  and  teams  driven  by  per- 
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sons  employed  by  the  plaintiflTs.  A  difference  awse  between, 
the  plaintiffs  and  some  of  their  employes,  when  they  discharged 
eleven  of  the  girls,  who  afterwards  persuaded  some  others  to- 
leave  their  employment.  Plaintiffs  were  afterwards  visited  by 
persons  representing  themselves  to  be  connected  with  the  knights 
of  labor  and  trades  assembly,  who  demanded  that  the  girls  who- 
had  left;  should  be  reinstated,  saying,  if  they  were  not,  it  would 
be  to  the  injury,  if  not  the  ruin,  of  plaintiffs'  business.  Shortly 
afterwards,  circulars  were  issued,  giving  what  purported  to  be  a 
'  history  of  the  difficulty,  and  asking  all  persons  to  cease  patron- 
izing  plaintiffs.  This  was  followed  by  others  of  similar  import, 
on  some  of  which  there  was  printed,  in  large  letters,  "Boycott 
Brace  Bros."  Men  followed  plaintiffs'  wagons,  took  down  the 
names  of  their  customers,  and  aft;erwards  visited  them  and  en- 
deavored to  persuade  them  from  further  patronizing  plaintiffs.. 
A  sign  was  placed  on  a  building  in  Pittsburg,  having  on  it,, 
in  large  letters,  "Headquarters  Brace  Bros.  Boycott  Commit- 
tee.'* Men  in  buggies,  having  banners  on  each  side,  on  which 
was  printed  "Boycott  Brace  Bros.,"  followed  the  plaintiffs' 
wagons.  Oft^n,  crowds  of  men  and  boys  followed,  shouting 
afl«r  the  drivers.  Persons  visited  plaintiffs'  agents  and  requested 
them  to  cease  acting  as  such,  and  on  their  refusal  so  to  do,  circu- 
lars were  issued  denouncing  them  and  asking  the  public  to  boy- 
cott them.  Men  were  posted  in  front  of  their  places  of  business,, 
who  distributed  circulars  in  large  numbers,  whereby  large  and 
noisy  crowds  were  collected.  All  the  agents  of  plaintifife  except 
one  declined  to  further  represent  them.  Many  of  their  cus- 
tomers withdrew  their  patronage,  giving  as  a  reason,  the  demon- 
strations against  the  plaintiffs.  The  weekly  loss  of  business, 
was  shown  to  be  considerable.  The  boycott  was  continued,  not- 
withstanding the  prosecution  of  suits  to  recover  damages,  when 
this  suit  was  brought  for  an  injunction.  Mr.  Justice  Slagle, 
,  I  after  an  exhaustive  review  of  the  authorities,  decided  that  an 
Vi  injunction  should  issue  on  the  ground  that  the  injury  was  irre- 
parable, as  there  was  no  adequate  remedy  at  law,  and  that  the 
/^  remedy  at  law  would  involve  a  multiplicity  of  suits, 
s/     I      Emack  v.  Kane^  34  Fed,  Rep.  61 ,  was  a  suit  to  restrain  de- 
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fendants  from  carrying  into  effect  a  malicious  intent  to  injure 
^nd  destroy  complainant^s   business,  by  intimidating  persons 
from  dealing  with  him,  by  threatening  in  circulars  to  bring  suits  V 
against  them  for  infriuja^ement  of  patents.     Mr.  Justice  Blodgett,    ^^ 
.granting  an  injunction,  among  other  things  says :  "  True,  it  may 
be  said  that  the  injured  party  has  a  remedy  at  law,  but  that 

^'  might  imply  a  multiplicity  of  suits,  which  equity  often  inter- 

s  poses  to  relieve  from.  But  the  still  more  cogent  reason  seems  to 
be  that  a  court  of  equity  can,  by  its  writ  of  injunction,  restrain 
a  wrongdoer,  and  thus  prevent  injuries  which  could  not  be  fully 
redressed  by  a  verdict  and  judgment  for  damages  at  law.  Re- 
dress for  a  mere  personal  slander  or  libel  may,  perhaps,  properly 
be  left  to  the  courts  of  law,  because  no  falsehood,  however  gross 
and  malicious,  can  wholly  destroy  a  man's  reputation  with  those 
who  know  him,  but  statements  and  charges  intended  to  frighten 
away  a  man's  customers  and  intimidate  them  from  dealing  with 
him,  may  wholly  break  up  and  ruin  him  financially,  with  no 

-adequate  remedy  if  a  court  of  equity  cannot  afford  protection 
by  its  restraining  writ.''  A 

Coeur  jyAlene  Chnsolidated  Mining  Co.  v.  Miners'  Union,  61 
Fed.  Rep.  ^60,  was  a  suit,  among  other  things,  to  restrain  the 
defendants  from  interfering  with  or  preventing  complainants'  enq- 
ployg  from  working  upon  its  mines,  by  the  use  of  force,  threats 
-or  intimidations,  or  by  other  means.  A  motion  to  dissolve  a  tem- 
porary injunction  was  denied.  Mr.  Justice  Beatty  refers  to  the 
-distinction  between  suits  to  enjoin  the  publication  of  a  libel  and 
one  to  restrain  acts  to  intimidate  persons  from  dealing  with 
another,  as  follows :  "A  clear  distinction  will  be  observed  be- 
tween the  two  classes  of  cases  above  noted.  In  the  one,  when 
the  acts  complained  of  consist  of  such  misrepresentations  of  a 
business  that  they  tend  to  its  injury  and  damage  to  its  proprie- 
tor, the  offence  is  simply  a  libel,  and  in  this  country  the  courts 
liave,  with  great  unanimity,  held  that  they  will  not  interfere  by 
injunction,  but  that  the  injured  party  must  rely  upon  his  remedy 
at  law.  On  the  contrary,  when  the  attempt  to  injure  consists  of 
acts  or  words  which  will  operate  to  intimidate  and  prevent  the 

•customers  of  a  party  from  dealing  with,  or  laborers  from  work- 
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ing  for,  him,  the  courts  have,  with  nearly  equal  uuauimity,  inter- 
posed by  injunction.  In  the  one  case,  it  is  an  injury  to  a  mau'a 
business  by  libeling  it;  in  the  other,  by  force,  threats  and  other^ 
like  means,  he  is  prevented  from  pursuing  it;  and,  while  the 
damage  might  be  as  great  in  the  one  case  as  in  the  other — but 
most  likely  with  different  consequences  to  the  good  order  and 
peace  of  the  community — ^the  courts  have  determined  upon  dif- 
ferent remedies.  What  constitute  such  actionable  threats  or 
intimidations  must  be  determined  in  each  case  from  all  the^ 
circumstances  attending  it.  If  the  things  done  or  the  words, 
spoken  are  such  that  they  will  excite  fear  or  a  reasonable  appre- 
hension of  damages,  and  so  influence  those  for  whom  designed, 
as  to  prevent  them  from  freely  doing  what  they  desire,  and  the- 
law  permits,  they  may  be  restrained,  and  the  courts  will  look 
beyond  the  mere  letter  of  the  act  or  word  into  its  spirit  and 
intent/' 

BlindeU  v.  Hogan,  64-  Fed.  Rep.  40,  qffiimed  on  appeal,  66' 
Fed.  Rep.  696 j  was  a  suit  to  enjoin  further  interference  with  com- 
plainants in  their  business  as  shippers.  Mr.  Justice  Billings- 
says:  "The  foundation  of  this  jurisdiction  of  equity  is  the- 
probability  of  irreparable  mischief,  the  inadequacy  of  a  pecuniary- 
compensation,  and  the  prevention  of  a  multiplicity  of  suits.. 
Fonb.  Eq.  by  Lausat,  p.  3: 

*'  *  When  there  is  a  large  combination  of  persons  to  interfere  with  a  party*a 
business  by  violence,  the  equity  jurisdiction,  if  maintainable  at  all,  is  main- 
tainable on  either  of  two  grounds — ^the  nature  of  the  injury,  including  the  dif-- 
ficulty  of  establishing,  in  a  suit  at  law,  the  amount  of  actual  damage  sustained^ 
or  the  prevention  of  a  multiplicity  of  suits.' " 


\    • 


After  referring  to  several  cases,  he  continues,  quoting  fron> 
Osboim  V.  Bank,  9  Wheat.  84S:  "In  these  cases,  the  injured* 
party  would  have  his  remedy  at  law  j  *  *  *  but  it  is  in 
the  power  of  a  court  of  equity  in  such  cases  to  arrest  the  injury- 
and  prevent  the  wrong.  The  remedy  is  more  beneficial  and 
complete  than  the  law  can  give." 

In  Toledo,  A.  A.  &  New  Mexico  Railway  Co.  v.  Pennsylvanictr 
Coal  Co.  et  al.,  54  Fed.  Rep.  730;  8.  C,  19  L.  R.  A.  &  E.  387^ 
Mr.  Justice  Taft,  after  a  review  of  the  cases,  says :  "  When  aa> 
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irreparable  and  contiDuing  injary  is  threatened  to  private  prop- 
erty and  business  rights,  equity  will  generally  enjoin  on  behalf 
of  the  person  whose  rights  are  to  be  invaded,  even  though  an 
indictment  on  behalf  of  the  public  will  also  lie." 

In  Jackson  v.  Stanfidd,  137  Ind.  692,  in  the  supreme  court 
of  Indiana,  on  appeal   from   the  circuit  court  of  St.  Joseph 
county,  the  case  was  this :  "  The  Retail  Lumber  Dealers^  Asso- 
<iation/^  by  its  by-laws,  gave  an  active  member  a  claim  against         i 
a  wholesaler  for  selling  to  a  person  not  a  "  regular  dealer  "  in         '  . 
sach  member's  community,  provided  for  a  hearing  of  the  claim 
bj  a  committee,  and  required  members  to  refuse  to  patronize  a 
wholesaler  who  ignored  the  committee's  decision.     Plaintiff,  who 
was  not  a  "regular  dealer,''  underbid  defendant  on  a  contract, 
bat  wholesalers  refused  to  sell  to  him,  and  he  was  obliged  to 
abandon  the  contract,  because  defendant,  an  active  member  of 
tbe  association,  had  previously  enforced  a  claim  against  a  whole- 
^^  who  had  sold  to  plaintiff,  and  expressed  an  intention  of 
continuing  to  enforce  such  claims.     Suit  was  for  damages  and 
an  injunction,  and  judgment  in  the  circuit  was  for  defendants, 
^"  appeal,  this  was  reversed,  and  judgment  directed  to  be  en- 
tered  for  plaintiffs  for  the  damages  found,  *'  and  with  the  fur- 
^^^  instruction  to  render  a  judgment  perpetually  enjoining  the 
J'^fendants  from  in  any  way,  other  than  fair,  open  competition, 
^teri^j^ng  with  the  plaintiffs  in  their  business,  and  from  de-  ' 
^'^diug  a  penalty  or  making  a  claim  against  anyone  under  the 
^""^a.^'g  of  the  association  who  may  sell  to  the  plaintiffs  or 
uinoogii  them  to  a  consumer." 
^^    Skerry  v.  Perkins,  H7  Mass.  SIS,  a  boycott  was  being  ^/ 
^Oe    effective  by  parties  parading  up  and  down  in  front  of 
P^Uitiff^B  place  of  business  with  banners,  advising  workmen  to 
^P  away,  an  injunction  was  granted,  the  court  saying :  "  The 
J**^>tig  is  not,  as  argued  by  the  defendant's  counsel,  a  libel  upon 
^   plaintiff's  business.     It  is  not  found  that  the  inscriptions 
pon   ^^  banner  were  false,  nor  do  they  appear  to  have  been  in 
^^Parngement  of  the  plaintiff's  business.     The  scheme,  in  pur- 
^^noe  of  which  the  banners  were  displayed  or  maintained,  was 
^^jvire  plaintiff's  business,  not  by  defaming  it  to  the  public. 
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but  by  intimidatiDg  workmen  so  as  to  deter  them  from  keeping 
or  making  engagements  with  the  plaintiff.  The  banner  was  a 
fitauding  menace  to  all  who  were  or  wished  to  be  in  the  employ- 
ment of  the  plaintiff,  to  deter  them  from  entering  the  plaintiff's 
premises,  maintaining  it  was  a  continuous  unlawful  act,  injuri- 
ous to  plaintiff's  busiuess  and  property,  and  was  a  nuisance  such 
as  a  court  of  equity  will  grant  relief  against." 

Olive  V.  Van  Patten,  S6  S.  W.  Rep.  4^8:  A  petition  allying 
that  defendants  (wholesale  lumber  dealers)  formed  an  association, 
agreeing  not  to  sell  to  others  than  dealers;  that,  because  of  the 
refusal  by  the  plaintiff  (another  dealer)  to  join  such  association, 
they  had  maliciously  distributed  circulars,  asking  that  patronage 
be  withdrawn  from  the  plaintiff  till  he  agreed  not  to  sell  to 
others  than  dealers,  thereby  influencing  othei*s  not  to  deal  with 
pluiuiiif,  to  his  injury — held,  to  state  a  good  cause  of  action  for 
damages  and  injunction. 

Since  the  foregoing  was  prepared,  my  attention  has  been  called 
to  the  instructive  opinion  of  Mr.  Justice  Taft,  in  the  case  of 
Thomas  v.  Cincinnati,  0.  &  T,  R.  Railway  Co,,  Re  Phelan, 
€2  Fed.  Rep.  803,  in  support  of  some  of  the  positions  taken 
herein. 

The  order  to  show  cause,  so  far  as  relates  to  the  Cigar  Makers' 
Union,  No.  117,  Orange;  the  Clothing  Cutters'  Assembly, 
No.  6224,  K.  of  L. ;  the  German  Typographical  Union,  No.  8  ; 
the  Clothing  Salesmen's  Association ;  the  Bag  Makers'  Union  ; 
the  Musical  Protective  Union;  the  National  Brewers'  Union 
and  the  Malsters'  Union,  they  having  all  disclaimed  any  partici- 
pation in  the  acts  complained  of,  must  be  discharged,  with  costs. 
The  said  order  to  show  cause,  so  far  as  relates  to  the  other  de- 
fendants, must  be  made  absolute,  with  costs,  and  an  injunction 
may  issue  against  them,  restraining  them  from  distributing  or 
circulating  any  circulars,  printed  resolutions,  bulletins  or  other 
publications  containing  appeals  or  threats  against  the  '^  Newark 
Times/'  or  the  complainants,  its  publishers,  with  the  design  and 
tending  to  interfere  with  their  business  in  publishing  said  paper, 
:and  from  making  any  threats  or  using  any  intimidation  to  the 
dealers  or  advertisers  in  such  newspaper  tending  to  cause  them 
to  withdraw  their  business  from  such  newspaper. 
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J.  Moore,  Julia  J.  Kogers'  and  Mattie  Brandt 


^^^^M:b  T.  Bobbins,  surviving  executor  of  the  will  of  Wil- 
liam D.  Jewell,  deceased,  and  Edward  Jewell. 

^^^*^  a  testator  orders  his  lands  to  be  sold,  the  conversion  will,  unless  a 


f      T^^*^  intention  distinctly  appears,  be  deemed  to  have  been  directed  merely 
^^^    7"^  purposes  of  the  will,  and  consequently  if  those  purposes  fail  or  do  not 
^^    ^*^  it,  it  will,  in  equity,  be  considered  land  and  be  given  to  the  heir. 
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On  appeal  from  a  decree  of  distribution  made  by  the  orphans* 

court  of  Meroer  county. 

Mr\  William  M.  Lanningy  for  the  appellants. 

Mr.  James  E.  Hayes,  for  Edward  Jewell,  who  is  one  of  the- 
next  of  kin  of  William  D.  Jewell,  deceased. 

The  Oedinary. 

The  decree  appealed  from  distributes  among  thirteen  surviv- 
ing nephews  and  nieces  of  William  D.  Jewell,  deceased,  who  are- 
his  next  of  kin,  some  $63,000  surplus  of  his  estate  over  that 
portion  thereof  which  his  will  disposed  of. 

The  appeal  is  taken  by  the  three  children  of  a  deceased* 
nephew,  because  they  claim  that  the  sum  distributed  consists  in- 
part  of  §15,183.39,  proceeds  of  the  sale  of  real  estate,  which- 
should  have  been  regarded  as  realty,  and,  in  part,  apportioned 
to  them. 

The  will  of  Mr.  Jewell,  after  directing  that  his  debts  and 
funeral  expenses  should  be  paid  by  the  executors  thereof,  con- 
tinues in  this  language: 

^^Ariide  II.  It  is  mj  will  and  I  do  order  and  direct  that  all  mj  real  estate- 
shall  be  sold  by  my  executors  within  one  year  after  my  deoease,  or  as  soon 
thereafter  aa  to  them  shall  seem  wise  and  in  any  manner  that  to  them  shall 
seem  best,  and  I  do  hereby  anthorixe  and  empower  them  to  execute  therefor 

good  and  sufficient  titles." 

It  then  proceeds,  by  Article  III.,  to  bequeath  general  money 
legacies  aggregating  $16,300  and  a  specific  I^acy  of  a  silver- 
watch,  and  to  devise  a  wood-lot  of  land.     Then,  by  Article  TV.^ 

it  continues : 

"  I  give  and  bequeath  the  smn  of  one  hmdred  thousand  doUazs  ($100,000)». 
to  be  divided  by  my  executors  into  five  eqnal  parts,  and  the  same  to  be  dis- 
tributed by  them  as  follows,  viz." 

Then  follows  a  specification  of  the  way  in  which  the  $100,00O« 
is  to  be  distributed,  the  result  of  which  is  that  one  of  the  parts- 
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i?  to  be  divided  among  the  children  and  the  children  of  deceased 
childreny  of  each  of  the  testator's  brothers  and  sisters^  including 
the  appellants. 

The  real  estate^  exclusive  of  the  wood-lot,  was  sold  by  the- 
executors  for  $15,183.39.  The  debts  and  legacies,  including 
the  ^100,000,  have  all  been  paid,  and  there  remains  in  tlie  hands 
of  tlie  executors,  undisposed  of  by  the  will,  $63,000. 

It  is  conceded  that  if  the  proceeds  of  the  sale  of  the  real  estate- 
are  to  be  treated  as  personal  property,  the  decree  of  the  orphans 
court  is  correct. 

I^he  question  presented  and  argued  is,  whether  the  testator 
Doeant  that  his  realty  should  be  converted  into  money  and  treated 
as  ^uch  in  the  settlement  and  distribution  of  his  estate. 

That  a  testator  may  direct  a  conversion  of  his  real  estate  into 
pei-sonalty  for  all  purposes  or  for  special  purposes  indicated  by 
his  will,  cannot  be  questioned.  As  to  the  time  when  the  con- 
version will  take  effect,  Chancellor  Zabriskie,  in  Cook^a  Exeeu- 
^  V.  Cook'8  Adminidicdor,  6  C.  E.  Gr.  S76,  S77,  said :' 

"  ^V'hen  land  is  directed  to  be  sold,  absolutely  and  positively, 
without  any  time  fixed  for  the  sale,  it  is  considered  as  converted 
into  tuoney  from  the  death  of  the  testator,  but  for  this  the  direc- 
tion cuust  be  imperative.  If  it  is  optional  with  the  executor 
whether  to  sell  or  not  to  sell,  or  if  it  is  only  an  authority  to  sell 
Without  any  direction,  then  the  land  retains  its  character  as  land 
until  it  is  actually  sold.  If  the  direction  of  the  will,  as  to  the 
proceeds,  requires  a  sale,  it  is  equivalent  to  a  positive  direction  to- 
^11  aud  the  land  is  deemed  personal  property  from  the  death  of 
^^  ^^stator.'' 

-*^hia  epitome  has  the  approval  of  our  equity  courts.  Wm^i^ 
^^^^<>U<or  V.  Page,  4  C.  E.  Or.  S66,  S75;  Duttfm  v.  Pugh,  IS 
'^^^^  :Bq.  4£6,  4£8;  8.  O.  on  appeal,  1  Dick.  Ch.  Rep.  65^,  mb 
*!^^^-    clones  V.  J<me8;  Roy  v.  Monroe,  IS  Dick.  Ch.  Rep.  356,, 

^^  Xb  also  established  that  the  disposition  which  the  will  makes 
^^^^^  proceeds  of  a  conversion  of  real  estate  required,  is  the  dis- 
^^^^icn  of  personalty.     DMon  v.  Pugh,  mpra;  Roy  v.  MonroCy 

^^^  ;  Soudder  v.  Van  Arsdale,  2  Beaa.  109. 
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But  us  to  successioQ  to  it^  the  rule  is  that  conversion  directed 
by  a  testator  is  a  cou version  only  for  the  purposes  of  the  will, 
and  all  that  is  not  wanted  for  those  purposes  goes  to  the  persons 
who  would  have  been  entitled  but  for  the  will.  Theob.  Wills 
197;  Ackroyd  v.  Smithaon,  1  Bail  Ct.  Cos.  60S;  S.  Cl,  1  Lead. 
Caa.  Eq.  1171.  Vice-Chancellor  Van  Fleet,  in  Roy  v.  Monroe, 
^upra^  states  this  rule  with  more  particularity  in  the  following 
language : 

"  The  money  must,  for  the  purposes  of  succession,  be  r^arded 
as  possessing  precisely  the  same  heritable  and  transmissible  qual- 
ity or  character  which  the  property  it  represents  had  at  the  death 
of  tlie  testator,  and  it  must  be  given  to  the  heir  if  it  represents 
laud,  and  to  the  next  of  kin  if  it  represents  personalty,  unless 
the  testator  has,  in  his  discretion  for  conversion,  plainly  declared 
that  liis  intention  in  directing  a  conversion  was  not  merely  to 
change  the  nature  of  his  property  for  the  purposes  of  his  will, 
but  tu  change  it  for  all  purposes,  whether  it  passed  under  the 
will  or  not/^ 

The  principle  has  had  recognition,  also,  in  Brearly  v.  Brearlt/y 
1  Stock  ^1,  and  Lefxh  v.  Oberly,  S  C.  E.  Or.  676,  678.  In 
Wins,  Exi'8.  68ij  it  is  said  : 

'^  It  U  now  fully  establlBhed  that,  in  order  to  exclude  the  heir,  it  is  not 
enough  that  the  testator  shows  an  intention  that  his  real  estate  should  become 
money  after  his  death ;  it  must  also  be  apparent  that  he  meant  it  to  be  treated 
as  if  it  had  been  personal  estate  before  his  death ;  for,  if  the  property  in  ques- 
tion was  real  estate  at  his  death,  the  onui  is  on  the  next  of  kin  to  show  a 
devise  of  it  in  his  favor;  and,  though  the  will  mav  determine  in  what  quality 
the  property  shall  be  taken  by  those  on  whom  it  may  devolve,  yet,  if  it  does 
not  also  determine  who  are  the  persons  to  take,  the  original  right  of  the  heir- 
at-law  must  prevail.  Therefore,  the  testator's  declaration,  however  explicit, 
that  the  estate  shall  be  absolutely  converted,  «.  ^.,  a  direction  that  it  shall  be 
sold  and  deemed  part  of  his  personal  estate,  will  not  exclude  the  heir,  be- 
cause such  a  direction  does  not,  generally  speaking,  amount  to  a  gift  by  impli- 
cation to  the  next  of  kin.  *  *  *  It  is  plain,  therefore,  that  where  the 
conversion  of  land  into  money  is  directed  by  the  testator  for  a  particular  par- 
pose,  which  fails  (as  in  the  case  of  the  death  of  a  party  intended  to  be  bene- 
fited), so  much  of  the  estate,  or  of  its  produce,  as  remains  undisposed  of,  will 
result  to  the  heir." 

Tlie  purposes  of  Mr.  Jewell's  will  were  tne  payment  of  his 
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^^bts,  fuDeral  expenses,  $16,300  in  legacies  outside  of  bis  kin-» 
^^  and  $100,000  in  l^acies  within  his  kindred.  Beyond 
^hose  payments  and  the  bequest  of  a  silver  watch  and  the  devise 
^*  a  wood-lot,  the  will  is  silent  save  in  its  direction  that  the 
^^tator's  real  estate  shall  be  sold. 

The  provision  for  the  conversion  stands  by  itself,  disconnected 
^^  langnage  and  paragraph  with  the  subsequent  bequests.     It  ia 
0^7/  by  implication,  from  the  scheme  of  the  will  and  the  fact  of 
**e  existence  of  the  direction  for  conversion,  which  in  absence 
^*  such  implication  would  be  a  useless  requirement,  that* we  can 
^tJ elude  that  the  testator's  design  was  to  make  his  whole  estate 
^'JSwerable  for  the  accomplishment  of  his  purpose,  that  the  lega- 
tes pi-ovided  should  be  paid,  and  to  that  end  that  the  executors 
shoal^  be  clothed  with  power  of  sale  to  raise  a  fund  from  the 
^^^  Estate  to  supplement  the  personalty,  if  need  be,  in  making 
wje  I>aynient8  directed,  or,  perhaps,  more  accurately  and  strongly 
^P^^feing,  directing  them  to  sell  the  real  estate  in  order  that  they 
8nool<J  have  a  fund  in  readiness  for  the  purpose  indicated. 

-*-^h^  question  whether  proceeds  of  the  sale  of  realty,  after  they 
nav^^  become  part  of  a  blended  fund  for  the  payment  of  lega- 
^®^>  >?vill  go  to  the  heir,  is  not  presented.  There  is  no  indication 
^ .  ^*^  intention,  either  by  expression  or  by  implication  in  the 
^^^  oonsidered,  that  the  moneys  realized  from  the  personalty 
*°^  tihe  realty  are  to  be  blended  in  a  common  fund.  The  ao- 
/^t>Xishment  of  the  purposes  of  the  will  does  not  require  such 


ble 
the 


^^ing  of  the  moneys.     The  personalty  is  primarily  bound  to 

l>ttyment  of  debts  and  l^acies.     It  is  only  upon  its  exhans- 

^    't^liat  the  fulfillment  of  the  will  necessitates  a  call  upon  the 

*^^",  and,  in  absence  of  provision  to  the  contrary,  we  must 

-   l^J^3^  that  this  1^1  order  of  liability  is  to  be  observed  in 

.,^^*^ trance  of  the  rule  stated,  that  the  heir  is  not  to  lose  any- 

j    ^^^   by  the  direction  for  conversion  except  that  which  the  will 

,.3^1y  takes  from  him, 

.1    "*^  t^e  event  of  the  administration  of  the  estate  has  shown  that 

Y^^  ^t^rsonalty  was  more  than  sufficient  to  bear  the  burden  to 

^^li  it  was  liable,  and  therefore  that  no  necessity  existed  for 

*^  ^rig  upon  the  proceeds  of  the  realty.     Without  the  assistance 
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of  those  proceeds^  the  purposes  and  demands  of  the  will  have 
been  fulfilled.  The  conclusion  therefore  follows  that  the  pro- 
<!eeds  of  the  realty  have  existed  as  a  supplementary  fund,  avail- 
able for  the  payment  of  debts  and  l^acies,  and  at  the  same 
time,  as  realty  for  the  purposes  of  succession,  and  that  they 
should  have  been  distributed  according  to  the  statute  regulating 
the  descent  of  real  estate. 

It  is  noteworthy  that  the  disposition  the  will  makes  of  the 
$100,000  follows  the  statute  of  descents,  and  that  when  that  cir- 
cumstance is  considered  with  the  fact  that  the  realty  was  sub- 
jected to  the  creation  of  a  fund  for  that  $100,000,  as  though  the 
testator  anticipated  a  possible  insufficiency  of  personalty,  it  is 
not  a  forced  inference  that  the  testator's  contemplation  was  the 
distribution  of  his  entire  estate  according  to  the  statute  regu- 
lating the  descent  of  real  estate. 

The  conclusion  stated  leads  to  the  reversal  of  the  decree  of 
the  orphans  court 


E>3  H2|  Martha  A.  Swain 

53    142 1 
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Henry  R.  Edmunds. 

Beforo  a  will  can  be  admitted  to  probate,  it  most  appear,  among  other 
fhlngs,  that  it  was  declared  bj  the  testator  to  be  hia  will,  in  the  presence  of 
two  witnesses  present  at  the  same  time.  The  recital  of  that  fact  In  an  attesta- 
tion clause  sabscribed  by  the  witnesses  is  prima  facie  evidence  of  the  perform- 
ance of  that  requisite.  If  there  be  no  sach  attestation  daose,  the  burden  is 
upon  the  proponent  of  the  will  to  prove  sach  declaration  to  the  satisfaction  of 
the  tribunal  passing  npon  the  question. 

On  appeal  from  an  order  of  the  orphans  court  of  Cape  May 
county. 

Mr,  IViUiam  H.  Oorbin  and  Mr.  Thomas  E.  French,  for  the 

appellant. 
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Mr.  Howard  Oarrow,  for  the  respondent. 

The  Ordinary. 

The  order  appealed  from  admits  a  paper  purporting  to  be  the 
"^  of  Sallie  S.  Stevens  to  probate  as  such  will. 

Tlie  single  ground  of  objection  to  the  probate  is  that  the  paper 
T^as  not  declared  by  Miss  Stevens  to  be  her  will,  in  the  presence 
vf  the  subscribing  witnesses,  when  it  was  executed. 
The  execution  took  place  at  Cape  May  city,  under  the  super- 
'^ision  of  the  son  of  the  respondent,  a  young  lawyer  of  Phila- 
delphia, named  Charles  W.  Edmunds,  in  the  house  of  Miss 
Stevens  and  in  the  presence  of  Mr.  Edmunds  and   Marion 
^oung,  who,  for  little  over  a  month,  had  been  Miss  Stevens' 
housekeeper  and  nurse. 

I^t  is  admitted  that  the  testatrix  and  the  witnesses  present  have 

subsoribed  their  names  to  the  will,  but  as  the  document  does  not 

tjoat^ix,  an  attestation  clause  reciting  particulars  to  show  com- 

•plete  obedience  to  the  requirements  of  the  statute,  which,  upon 

^^    ^3tablishment  of  the  signatures,  would  make  prima  facie 

P«>of  of  the  due  execution  of  the  instrument  {DameU  v.  Bvaby, 

^  -^^i<5*.  Oh.  Rep.  726 J  7iT)y  the  burden  is  thrown  upon  the  pro- 

I^tfc^iat  to  go  further  than  proof  of  the  mere  signatures,  and 

afli  ^oci^tively  show  that  the  will  was  executed  in  conformity  with 

^"^  at:^tute's  requirements ;  and  in  bearing  that  burden  he  must, 

*n^c>o  jgr  other  things,  prove  that  the  testatrix  declared  the  writing 

0  o^   Jigp  ^]1  in  the  presence  of  the  two  witnesses.     That  fact 

^^^l^own  when  he  makes  it  appear  that  the  testatrix  clearly 

®^*^ci^  to  the  witnesses  in  some  way  by  which  one  mind  can 

*^*^*ic^unicate  with  another,  that  the  writing  she  desired  them 

^trtieet  was  her  will.    Darnell  v.  Bvaby,  supra;  Bobbins  v. 

^^^^:^«^tw,  6  Diok.  Oh.  Rep.  74S. 

J    ""^i^e  proof  upon  that  point  in  the  present  case  is  conflicting. 

rpi^^  ^^^^mes  almost  entirely  from  the  two  subscribing  witnesses. 

-^    ^      witness  Edmunds  testifies  that  he  was  twenty-two  years 

..^'^^  i^  April,  1894,  six  months  before  the  will  was  executed, 

p^^^      that  in  the  following  June  he  was  admitted  to  the  bar  in 

^l^delphia;  that  he  had  been  connected  as  student  and  clerk 
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with  his  father's  law  office  in  Philadelphia  for  four  years  pre- 
ceding his  admission  to  the  bar,  and  during  that  time  and  the- 
time  he  had  been  at  the  bar  when  the  will  was  executed  he  had- 
copied  wills  for  his  &ther^  and,  with  his  father,  had  been  present 
at  the  execution  of  wills,  acting  in  some  cases  as  the  subscribing 
witness  thereto,  and,  in  one  or  two  instances,  in  his  fiither's 
absence  had  superintended  the  execution  of  wills;  that  a  short 
time  before  the  paper  in  dispute  was  executed,  he  took  instruc- 
tions for  changes  in  a  former  will  made  by  Miss  Stevens,  from- 
her  at  her  house  in  Camden,  and,  having  prepared  the  present 
will  in  accordance  with  those  instructions,  on  the  14th  of  Octo- 
ber, 1894,  went  to  Cape  May  city,  whither  Miss  Stevens  had 
preceded  him,  and,  upon  entering  the  house,  saw  Miss  Stevens- 
alone  in  the  parlor,  and  there  read  the  will  to  her,  and,  upon^ 
her  expressing  her  satis&ction  with  it,  informed  her  that  there 
must  be  another  witness  present  besides  himself  at  its  execution, 
whereupon  she  said  that  she  would  get  Mrs.  Young,  and  they 
went  together  into  an  adjoining  room,  to  which  Miss  Stevens- 
called  Marion  Young.  He  testifies:  "I  told  Mrs.  Young  I 
wanted  her  to  witness  Miss  Stevens'  last  will  and  testament,  and 
she  said,  *Very  well/'*  In  another  place  he  says:  ^'I  asked' 
Miss  Stevens  if  it  was  her  last  will  and  testament,  and  she  re- 
peated after  me.'*  In  yet  another  place  he  repeats :  "  I  asked 
her,  and  Miss  Stevens  asked  her,  to  witness  her  last  will  and^ 
testament.''  And  still  in  another  place  he  says:  ''Then  I  said 
to  Miss  Stevens,  this  is  your  last  will  and  testament,  and  she- 
said,  'Yes,  it  is  my  last  will  and  testament,'  repeating  it  after 
me ;  I  recollect  that" 

Marion  Young  testifies  that  one  day  early  in  October,  1894,. 
at  the  request  of  Miss  Stevens,  she  went  to  the  law  office  of 
Henry  E.  Edmunds,  the  respondent  and  father  of  Charles  W. 
Edmunds,  to  procure  him  to  make  some  changes  in  Miss  Stev- 
ens' will ;  that  she  saw  him  and  explained  to  him  her  business, 
and  at  the  same  time  saw  Charles  W.  Edmunds  there;  that, 
in  obedience  to  her  summons,  Charles  W.  Edmunds  went  to- 
Camden  and  saw  Miss  Stevens ;  that  she  saw  Charles  W.  Ed- 
munds when  he  then  called  upon  Miss  Stevens,  but  was  not 
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present  during  the  interview  between  them ;  that,  on  the  14th 
of  the  same  October,  she  saw  Charles  again  at  Miss  Stevens' 
home  at  Cape  Maj  eity;  that  she  opened  the  door  for  him  and 
showed  him  into  the  front  parlor,  and  that  after  he  had  been 
there  a  few  minntes  Miss  Stevens  came  to  the  dining-room  door, 
to  which  room  the  witness  had  gone,  and  said  to  her,  ''Mrs. 
Young,  will  you  come  in  and  witness  my  signature ?''  She  con- 
tinues :  ''  I  went  into  the  back  parlor  and  handed  her  a  chair, 
and  I  stood  alongside  of  her ;  Mr.  Edmunds  stood  on  the  other 
side  and  asked  me  to  witness  her  signature  and  sign  my  name, 
and  I  did.''  She  further  says  that  Miss  Stevens  did  not  say 
that  the  paper  was  her  will,  nor  did  Charles  W.  Edmunds  say 
so;  that  she  had  no  idea  what  she  was  signing;  that  she  did 
not  know  what  business  Charles  W.  Edmunds  had  with  Miss 
Stevens  then.  In  response  to  the  question,  "Was  the  word 
'will'  mentioned?"  she  replied,  "It  was  not;  I  am  positive 
of  that,  because  it  was  the  first  time  in  my  life  I  ever  was  con- 
cerned with  a  will,  and  the  thought  passed  through  my  mind  I 
might  be  signing  my  own  death  warrant ;  if  he  had  told  me  I 
was  signing  a  will,  I  would  not  have  thought  any  such  thing  as 
that."  In  reply  to  a  question,  she  said  that  it  did  not  occur  to 
her  at  the  time  to  ask  what  she  was  signing.  She  says  that, 
after  the  paper  had  been  signed,  Miss  Stevens  said  to  Charles 
W.  Edmunds,  "  Take  it  and  give  it  to  your  fether."  She  was 
asked  this  question :  "  You  recollected  the  fact  at  the  time  that 
you  had  been  at  Mr.  Edmunds'  office  in  Philadelphia,  and  re- 
quested him  to  come  over?"  and  replied,  "No,  sir;  I  did  not; 
I  was  interested  in  a  book,  and  paid  but  little  attention  to  their 
business.'* 

Henry  R.  Edmunds  remembers  that  Marion  Young,  when 
she  called  at  his  office,  in  October,  1894,  said  that  Miss  Stevens 
wanted  some  alterations  made  in  her  will. 

If  the  testimony  is  to  be  weighed  merely  by  the  number  of 
witnesses,  it  is  evenly  balanced,  and  the  case  stands  precisely  as 
it  stood  before  the  offer  of  proofs.  The  burden  cast  upon  the 
proponent  has  not  been  borne,  and  the  will  cannot  be  admitted 
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to  probate.    But  is  the  testimony  of  the  witnesses  of  equal 
weight? 

The  orphans  court  thought  that  Mr.  Edmunds  was  more  likely 
to  be  correct  in  his  remembrance  than  Mrs.  Youngs  because  he 
had  gone  to  Cape  May  city  particularly  chained  with  the  duty 
of  superintending  the  execution  of  the  will  and  instructed  by 
Lis  father^  and  hence  was  aware  of  the  importance  of'the  declara- 
tion of  the  will  and  more  likely  to  remember  that  it  was  made. 
Tiiis  consideration  was  based^  to  some  extent^  upon  the  testi- 
mony of  Mr.  Charles  Edmunds,  that  he  thought  that  the  laws 
of  Pennsylvania  required  that  the  will  should  be  published  at 
the  time  of  it3  execution.  But  when  the  case  was  presented  to 
me,  the  statute  of  Pennsylvania  prescribing  the  requisites  for 
the  execution  of  wills  was  offered  in  evidence,  and  it  exhibited 
that  a  declaration  or  publication  of  the  will  by  a  testator  is  not 
required  in  Pennsylvania.  It  is,  therefore,  now  urged  that  this 
circumstance,  together  with  the  fact  that  there  is  no  attestation 
clause  to  the  will  in  question,  showing  compliance  with  the 
requirements  of  the  New  Jersey  statute,  but  instead  thereof  the 
words  "witnesses  at  signing,*'  written  over  the  signatures  of 
the  witnesses,  exhibit  that  Mr.  Edmunds  was  probably  ignorant 
of  the  requirements  of  the  New  Jersey  law,  and  impressed  that 
the  ^^  signing '*  alone  was  the  important  thing  for  the  witnesses 
to  attest,  for  otherwise  the  full  attestation  clause  would  have 
been  prepared  and  have  shown  his  knowledge  of  the  law,  and, 
this  being  so,  it  is  argued  that  the  young  man,  in  his  ignorance 
of  the  New  Jersey  law  and  inexperience,  failed  to  appreciate 
that  other  than  the  Pennsylvania  law  could  apply  to  the  case^ 
and  therefore  probably  pursued  the  formalities  he  had  been 
accustomed  to  observe  in  his  father's  office,  which  presumably 
did  not  include  that  which  the  law  of  Pennsylvania  did  not 
require — ^a  declaration  or  publication  of  the  will.  Furthermore, 
it  is  insisted  that  the  incentive  of  the  desire  the  young  lawyer 
had  to  sustain  his  work,  and  the  fact  that  his  father  is  the  execu- 
tor of  the  will,  are  circumstances  tending  to  discredit  him. 

In  criticism  of  the  testimony  of  Mrs.  Young,  the  proponent 
iirges,  in  the  first  place,  that  her  repeated  declarations  to  the 
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effect  that  she  did  not  know  the  nature  of  the  transaction,  or,  at 
least,  surmise  it,  when  the  will  was  executed,  is  not  entitled  to 
credence  in  face  of  the  fact  that  little  more  than  a  week  before 
she  bad  gone  from  Camden  to  Mr.  Edmunds'  o£Sce  to  call  him 
to  change  Miss  Stevens'  will,  and  there  saw  Charles  Edmunds, 
and  a  little  later  again  saw  the  latter  gentleman  attending  at 
Camden,  in  obedience  to  the  summons  thus  given,  upon  Misa 
Stevens,  and  having  a  private,  confidential  conference  with  her^ 
and  a  few  days  later  again  saw  him,  not  on  a  week  day,  when 
•ordmary  matters  of  business  would  be  attended  to,  but  on 
Sunday,  after  another  private  conference  with  Miss  Stevens, 
saperintending  the  execution  of  an  evidently-important  paper. 
These  events,  happening  in  close  succession,  evince  the  following 
vp  of  a  single  important  matter  which,  with  woman's  usual 
4istateness,  she  must  have  known,  or,  at  least,  have  inferred,  was 
the  execution  of  the  altered  will  which  Miss  Stevens  had  in  con- 
templation when  she  proclaimed  it  to  Mrs.  Young  in  making 
her  the  messenger  to  Mr.  Edmunds'  office,  and  hence  her  delib- 
erate and  reiterated  assertion  to  the  contrary,  under  oath,  must 
weaken  confidence  in  her  entire  testimony. 

And  in  the  second  place,  he  urges  that  the  fact  that  when  this 
situation  was  called  to  Mrs.  Young's  attention,  and  she  was 
asked  whether  she  did  not,  at  the  time  of  the  execution  of  the 
will,  recall  her  visit  to  Mr.  Edmunds,  she  replied  in  the  nega- 
tive, adding,  by  way  of  excuse,  that  she  Was  interested  in  a  book 
^nd  paid  but  little  attention  to  the  business ;  and  he  insists  that 
that  fact  evinces  that  when  the  execution  took  place  she  was  so 
preoccupied  in  mind  and  indifierent  to  the  transaction  that  the 
declaration  of  the  will,  if  made,  was  likely  to  have  escaped  her 
memory,  or  to  have  remained  there  in  such  hazy  and  indetermi- 
nate remembrance  as  to  be  susceptible  to  resolution  in  her  mind, 
in  one  way  or  the  other,  by  the  influences  by  which  she  was  sur- 
«)unded  at  the  time  when  she  testified,  the  exertion  of  which, 
naturally  by  parties  who  are  inimical  to  the  will,  was  evidenced 
^7  the  attendance  of  those  parties  upon  the  witness  to,  from  and 
«t  the  court. 

I  have  carefully  weighed  all  these  suggestions.    The  testi* 
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mony  of  Charles  Edmunds,  that  the  will  was  declared,  is  too- 
positive,  coming,  as  it  does,  from  a  witness  who,  without  ques- 
tion, must  realize  his  precise  situation,  to  be  dismissed  as  untrue 
upon  the  possibility  that,  through  ignorance  of  the  New  Jerseys 
law,  he  followed  the  statute  of  Pennsylvania,  which  does  not 
require  publication,  even  though  I  may  agree  that  the  evidence 
as  to  his  ignorance  of  the  New  Jersey  law  is  not  without  weight. 

It  may  well  be  that,  though  the  statute  of  Pennsylvania  does 
not  enjoin  the  publication  of  a  will,  the  precaution  of  publica- 
tion, generally  observed  in  practice  and  recognized  as  a  usual  i 
requirement  by  treatise  writers,  was  the  rule  of  the  elder  Mr. 
Edmunds'  office  in  the  execution  of  wills,  under  which  the 
young  lawyer  was  instructed. 

I  am  fully  persuaded  that  Charles  Edmunds'  testimony  is  not 
the  outcome  of  any  mistake  or  misapprehension  on  his  part.  It 
must  be  either  deliberately  true  or  deliberately  &l8e,  and  I  per* 
ceive  no  ground  which  is  sufficient  to  justify  the  acceptance  of 
the  latter  alternative. 

Coming  to  the  consideration  of  Mrs.  Young's  testimony,  I 
recognize  the  strength  of  the  insistment  that  she  must  at  least 
have  inferred  that  she  was  witnessing  the  execution  of  Miss 
Stevens'  will,  if  she  was  not  absolutely  indifferent  to  her  sur- 
roundings. Her  reply  to  the  question  whether  she  did  not 
remember  her  visit  to  Mr.  Edmunds'  office,  evinces  her  realiza- 
tion of  the  strength  of  that  circumstance,  and  her  consequent 
explanation  that  it  did  not  come  to  her  mind  at  the  time  because 
she  was  so  interested  in  a  book  that  she  paid  little  attention  to 
the  business  in  which  Miss  Stevens  and  Mr.  Edmunds  were 
engaged,  affords,  I  think,  a  satisfactory  solution  to  all  the  diffi- 
culty in  this  case.  I  remember,  in  this  connection,  that  in 
another  part  of  her  testimony,  indicating  the  same  indifikrence 
to  the  transaction,  she  says  that  it  did  not  occur  to  her  to  ask 
what  she  was  signing. 

It  appears  to  be  a  just  conclusion  that  her  absorption  in  the 
book  whioli  interested  her  was  so  great  that  her  impression  and 
remembrance  of  the  transaction  of  the  execution  of  the  will,  and 
particularly  that  part  of  it  which  was  addressed  to  mental  under* 
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^taudingy  as  distinguished  from  that  which  concerned  the  mere 
phjrsicsl  action  of  attending  and  signing,  was  slight,  vague  and 
^ooertain,  and  I  cannot  but  now  conclude  that  when  she  was 
repaired  to  testify  to  it,  in  her  eflforts  to  remember  that  which 
w&a  done  and  said,  she  recalled  her  physical  acts,  but  fell  into 
the  eriTor,  as  to  the  language  used,  which  has  led  to  the  contradic- 
tion 1>etween  her  and  Mr.  Edmunds. 

This  conclusion  accords  the  greater  weight  to  the  testimony 
of  !Ndr.  Edmunds,  which  thereby  becomes  sufficient  to  establish 
4he  poblieation  of  the  will. 
I  ^will  affirm  the  order  appealed  from. 
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CASES  ADJUDGED 

IN   THE 

COURT  OF  ERRORS  AND  APPEALS 

OF  THB 

STATE  OF  NEW  JERSEY, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY, 

MARCH  TERM,  1806. 


Lewis  C.  Potter  et  ux.,  appellants, 

V, 

Arthur  E.  Berry,  guardian  &c.,  respondent. 

A  penon  of  advanced  jean  devised  certain  lands  to  his  daughter,  and^ 
informing  her  and  her  husband  of  the  fact,  pat  them  in  poeseasioni  stating 
that  he  desired  them  to  hold  the  property  daring  his  own  life.  A  few  years 
afterwards,  the  father  having  become  a  lanatic,  his  gaardian  notified  the 
daughter  and  her  hasband  to  yield  up  the  premises. — Held,  that  a  court  of 
eqoity  would  protect  the  daughter  and  her  hasband  in  their  possession,  thus 
giving  effect  to  the  purpose  of  the  father  as  ezpressed  during  his  sanity. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
whose  opinion  is  reported  in  Berry  v.  Potter,  7  Dick  Ch,  Rep. 
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In  the  latter  part  of  the  year  1886  or  1887,  Samuel  Dally, 
of  the  township  of  Wood  bridge,  then  about  seventy-eight  years 
old,  being  about  to  make  his  will,  asked  his  son-in-law,  Lewis 
C  Potter,  to  make  choice  for  his  wife,  Anna  M.  Potter,  among 
the  several  parcels  into  which  he  had  divided  his  real  estate  for 
distribution  among  his  children  by  will.  Potter  chose  a  parcel 
consist!  ug  of  three  tracts,  one  of  said  tracts  being  a  clay-bank, 
and  Dally,  assenting  to  such  choice,  made  his  will  accordingly, 
which  is  still  in  existence,  unrevoked.  At  the  same  time  and 
incidental  to  the  testamentary  gift,  Mr.  Dally  told  his  son-in<* 
law,  Potter,  who  was  then  and  still  is  in  straitened  circumstances, 
to  take  possession  of  these  tracts  and  make  what  he  could  out 
of  them  in  the  testator's  lifetime,  without  compensation  to  the 
testator,  and  paying  only  the  taxes. 

Potter  accordingly  gave  up  another  clay-bank,  which  he  was 
then  working,  and  took  possession  of  the  bank  of  his  father-in- 
law,  Dally,  which  he  has  ever  since  held  and  continued  to  work, 
as  his  only  means  of  livelihood,  down  to  the  filing  of  the  bill 
and  subsequently,  making  large  exi)enditures  for  draining  and 
other  permanent  improvements  of  the  clay-banks,  in  reliance 
upon  said  agreement  of  Mr.  Dally. 

During  this  period,  at  one  time,  when  it  was  supposed  that  a 
railroad  would  be  built  through  the  property.  Potter  applied  to 
his  father-in-law  for  some  writing,  to  confirm  him  in  possession, 
at  which  Dally  became  quite  irritated,  and  told  him  to  go  and 
make  what  improvements  he  saw  fit,  and  he  never  should  be 
disturbed. 

In  November,  1892,  the  complainant.  Berry,  was  appointed 
by  Middlesex  county  orphans  court,  guardian  of  said  Samuel 
Dally,  who  had  been  duly  found  to  be  of  unsound  mind  (and  to 
liave  been  so  since  the  1st  day  of  June,  1892),  under  a  commis- 
sion out  of  the  court  of  chancery,  his  mind  having  wholly  failed 
from  senile  dementia. 

On  the  28th  of  February,  1893,  said  guardian  served  upon 
Potter  and  his  wife  notice  to  quit  and  deliver  possession  of 
said  premises  on  the  1st  day  of  June  then  next,  to  said  guar- 
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-dian,  and  further,  to  desist  at  once  from  digging  any  day  or 
sand  on  said  premises  or  committing  any  other  waste. 

The  Potters  not  having  obeyed  said  notice,  the  bill  in  this 
cause  was  filed  by  said  guardian,  joining  with  him  the  eaid 
luaaUc  as  complainant,  for  an  injunction  and  account  and  general 
relief. 

The  defendants  answered,  setting  up  the  above  facts,  and  also, 
by  way  of  cross-bill,  prayed  specific  performance  of  the  verbal 
agreement,  and  also  that  the  arrangement  should  be  continued  as 
a  scheme  of  benevolence  initiated  and  persevered  in  by  the  luna^ 
t!c,  and  on  the  principle  that  the  court  should  do  for  him  in  the 
4ulroinistration  of  his  estate  what,  presumably,  he  would  do  him- 
self if  sane,  alleging  that  he  has  ample  income  aside  from  the 
-clay-bank  for  support  of  himself  and  his  wife,  who  are  all  his 


The  decree  appealed  from  is  for  an  accounting  and  injunc- 
tion and  that  defendants  surrender  possession. 

Mr,  Alan  H,  Strong,  for  the  appellants. 

Mr.  Ephraim  Cutter^  for  the  respondent. 

The  opinion  of  the  court  waB  delivered  by 

Beasley,  C.  J. 

This  case  was  decided  in  the  court  of  chancery  on  the  ground 

o^  its  purely  legal  aspect.     It  was  found  that  the  defendants 

were  in  the  occupation  of  the  lands  in  question  as  the  licensees 

-of  the  lunatic,  and  that  the  licensor  having  become  of  unsound 

mind,  and  his  guardian  having  notified  them  that  such  license 

was  revoked,  they  were  ordered  by  the  decree  to  remove  from 

^"6  premises  in  question  and  to  account  for  the  profits. 

'booking  at  the  afiair  in  this  aspect,  it  is  difficult  to  see  how  a 
^^Tt  of  equity  could  take  cognizance  of  the  case,  for  in  such  a 
*«iation  an  action  of  ejectment  would  appear  to  be  the  appro- 
prtate  remedy.  But,  as  a  cross-bill  has  been  incorporated  in  the 
°®^^r,  presenting  for  the  consideration  of  the  court  of  chan- 
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oery  certain  equities  that  enter  into  and  modify  the  strict  legal 
status  of  tlie  transaction,  it  has  appeared  to  this  court  to  be  the 
pr(*per  course  to  retain  the  case  so  as  to  give  due  force  to  such 
con^cionable  characteristics. 

The  equities  referred  to  are  those  insepamble  from  the  fact 
that  the  lunatic,  who  is  represented  by  the  respondent  on  this- 
appeal,  had  expressed  during  his*  sanity,  in  an  unquestionable 
form,  his  purpose  that  the  appellants  should  remain  in  the  pos- 
session of  the  premises  in  dispute  during  his  own  life.  This 
property,  by  his  will,  he  had  devised  to  his  daughter,  and,  in- 
tnrning  it  over  to  her  husband,  he  said,  according  to  the  testi- 
mony of  the  latter,  "if  I  ever  needed  it,  I  need  it  now;  he  in- 
tended it  for  his  daughter,  and  he  wanted  her  to  be  benefited 
wliile  he  was  alive.'*  For  several  years  before  the  father-in- 
law's  lunacy,  the  appellants  continued  in  the  occupation  of  the 
premises,  spending  considerable  money  in  putting  them  in  a 
productive  condition.  The  son-in-law  and  the  daughter  who- 
were  thus  provided  for  had  a  large  family  and  were  in  some- 
what straitened  circumstances,  and  the  father  who  thus  estab- 
lished them  was  possessed  of  an  estate  that  fully  warranted  his- 
generosity.  The  question,  therefore,  arises  whether,  the  father 
having  lost  his  mind,  this  benefaction  of  his  towards  his  own 
child  is  to  be  frustrated  and  revoked  by  his  guardian.  No  case 
has  been  observed  in  which  a  court  of  equity  has  permitted  such 
a  cruel  dispossession.  The  cases  strongly  enforce  the  opposite 
doctrine.  The  general  rule  on  this  subject  is  that  the  court  will 
do  that,  in  these  matters,  which  it  is  reasonable  to  believe  the 
lunatic  himself  would  do  if  he  had  the  capacity  to  act.  The 
decisions  are  numerous  and  all  to  this  eflTect.  The  following  .are 
illustrative  cases:  Ex  parte  Whitbready  ^  Meriv,  10^ ;  11  Paige 
S57;  £  Barb.  Ch.  SS6;  1  Myl  &  C.  6U^ 

The  result  is  that  the  appellants  should  not,  under  present  cir*^ 
cumstances,  be  disturbed  in  the  possession  and  use  of  the  prop- 
erty in  question,  and  a  decree  should  be  entered  to  that  efiect. 

Consequently,  let  the  decree  appealed  from  be  reversed,  and  a- 
decree  entered  in  accordance  with  the  forgoing  view,  with  costs- 
to  be  paid  out  of  the  estate. 
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For  reversal— -Th^  Chief-Justice,  Depub,  LiPPrNCorr^ 
-WiiGiE,  Reed,  Van  Syckel,  Bogebt,  Bbown,  Kbuegeb — 9. 

^or  cffirmance — ^None. 


Georgiana  Manlet,  appellant^ 

V, 

John  J.  Mickle,  respondent. 

^'  Xli«  owner  of  land  put  a  mortgage  npon  it  and  then  sold  and  oonTeyed 
^«  ^Uity  of  redemption.  In  a  forecloeure  bill  it  was  claimed  that,  by  force 
of  his  purchase  of  the  property  so  encnmbered,  the  grantee  of  the  mortgagor 
"^^^^'^e  liable  for  the  deficiency  in  case  a  sale  of  the  premises  did  not  produce 
*  ''ma  sufficient  to  pay  the  daim  of  the  complainant — JJeW,  that  a  decree 
^^blishing  such  liability  in  the  grantee,  although  erroneous,  was  conclusive 
«)  ioiig^  as  it  remained  unrevened. 

*•  On  petition  by  the  mortgagor,  such  foreclosure  bill  was  permitted  to  be 
f^^***^<ied  in  order  to  show  that  when  he  conveyed  the  equity  of  redemption 

^  Sfaotee  stipulated  to  paylthe  money  secured  by  the  mortgage,  and  that 

^  f%ct  had  been  omitted  from  the  bill  from  inadvertence. 


^n  appeal  from  an  order  advised  by  Vice-Chancellor  Pitney, 
^no8e  opinion  is  reported  in  Forman  v,  Manley^  7  Dick,  Ch. 
^«P-  71S. 

-4fi*.  James  H.  Van  Cleef,  for  the  appellant. 
^f*.  Hoisted  H.  Wdinrigkt,  for  the  respondent. 
-f  he  opinion  of  the  court  was  delivered  by 

-^^ASIiBY,  C.  J. 

^,  ^-'^lie  decree  appealed  from,  we  think,  should  be  affirmed.     In 
t  ^^    respect,  our  views  are  in  harmony  with  those  of  the  vice* 
^^oellor  who  advised  the  determination  that  has  obtained. 
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But,  in  order  to  avoid  a  misconception  of  the  views  of  this 
court  with  respect  to  one  of  the  subjects  embraced  in  the  opinion 
read  in  the  case  in  the  court  of  chancery,  it  is  necessary  that  it 
should  be  here  stated  that  it  is  deemed  to  be  entirely  clear  that 
the  original  decree  rendered  in  this  proceeding  cannot  be  treated 
as  a  nullity.  In  our  opinion,  that  deci*ee  is,  within  the  scope  of 
its  operation,  absolutely  conclusive  between  these  parties  so  long 
as  it  remains  unmodified  and  unreversed. 

The  facts  of  the  controversy  are  fully  presented  in  the  pub- 
lished report  of  the  proceedings  in  the  court  below,  so  that  it 
would  be  superfluous  to  reiterate  them.  For  present  purposes, 
it  will  be  sufficient  to  regard  the  subject  in  its  general  aspect. 

This  was  the  status  of  the  case  upon  the  record :  The  bill 
fiouglit  a  foreclosure  and  was  exhibited  by  Elijah  H,  Cope,  who 
had  sold  the  premises  to  one  Mickle  and  had  taken  the  mort- 
gage in  question  from  him  to  secure  part  of  the  consideration 
money.  Subsequently,  Mickle  sold  and  conveyed  the  property, 
with  this  encumbrance  upon  it,  to  Greorgiana  Manley,  who  is 
the  present  appellant.  The  bill  exhibited  these  facts,  and,  after 
asking  in  the  usual  form  for  a  foreclosure,  proceeded  to  pray  as 
follows,  viz.: 

"  That  if  the  proceeds  of  the  sale  of  said  premises  in  jour  orator's  said 
mortgage  described  shall  not  be  sufficient  to  pay  and  satisfy  to  jour  orator  all 
the  moneyB  due  to  jour  orator  upon  the  said  bond  and  the  said  indenture  of 
mortgage,  that  the  said  Georgiana  Manlej  and  John  J.  Mickle  maj  be  decreed 
by  the  decree  of  this  honorable  court  to  pay  the  deficiency/' 

Consequently,  it  is  apparent  from  this  statement  that  the  l^al 
proposition  that  the  chancellor  was  then  called  upon  to  decide 
was  whether  the  grantee  of  mortgaged  premises  became,  by  his 
purchase  of  them,  personally  responsible  to  the  mortgagor  for 
any  residue  of  his  claim  that  should  remain  unpaid  after  the 
exhaustion  of  the  realty  put  in  pledge.  Upon  the  question  thus 
propounded,  it  does  not  seem  possible  to  doubt  that  the  court 
was  bound  to  respond,  for  both  the  subject-matter  and  the  par- 
ties w6re  sub  Jtidice,  And,  upon  the  ground  of  primary  prin- 
ciplesj  it  is  equally  certain  that  the  judicial  answer  to  the  inquiry 
thus  made  was  conclusive  upon  the  litigants  until  such  decree 
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^Qould  have  been  reversed  in  a  direct  procedure  for  that  pur- 
pose.    Whether  the  decision  of  the  chancellor  on  the  point  thua 
^laed  was  right  or  wrong  is  a  matter  of  no  account  toaching 
the  principle  in  question,  for  in  either  aspect  the  decree  must 
have  the  finality  of  an  estoppel  in  all  collateral  inquiry.     To 
hold  otherwise  would  involve  the  subject  in  the  utmost  confu- 
sion; it  would  supersede  the  use  of  demurrers,  for  all  the  judi- 
cial errors  in  the  determination  of  the  litigation  could  be  passed 
by  and  subsequently  be  treated  as  nullities.     In  Mundy  v.  VaUy 
6  Vr,  il8y  the  rule  prevailing  on  this  subject  was  thus  defined^ 
viz. :  "A  decree  in  equity  which  is  entirely  aside  of  the  issue 
raised  in  the  record  is  invalid,  and  will  be  treated  as  a  nullity 
even  in  a  collateral  proceeding;"  but  in  the  same  case  it  was 
distinctly  stated  that  '^the  judgment  or  decree  of  a  court  having 
jurisdiction  over  the  controversy  and  the  parties  cannot  be  im- 
peached for  error  except  in  a  direct  proceeding  for  that  pui-pose/^ 
In  view  of  this  doctrine,  that  appears  to  be  indisputable,  the 
decree  under  criticism  must  be  regarded  as  finally  settling  the 
controversy  between  these  litigants  so  far  as  that  controversy  is 
embraced  in  it.     But  it  does  not  comprehend  the  whole  of  that 
controversy,  now  presented,  for,  while  it  directs  the  mortgagor 
and  his  grantee  to  pay  the  deficiency  in  question,  it  is  silent  as 
to  their  right  inier  seae;  it  does  not  declare  who  is  the  primary 
debtor  in  this  respect.     It  is  that  matter  that  is  to  be  settled  by 
virtue  of  the  amendments  that  the  order  appealed  from  has  pro- 
vided and  which  are  sanctioned,  as  above  stated,  by  the  court. 
Let  the  decree  be  affirmed,  with  costs. 

For  affirmance — ^The  Chief-Justice,  Lippinoott,  Beed^ 
Van  Syckel,  Bogekt,  Brown,  Kruegeb — 7. 

For  reverwd— Dixon,  Maqie — 2. 
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Barber  v.  West  Jersey  Title  and  Guaranty  Ca 


Robert  L.  Barber,  appellant^ 

V. 

The  West  Jersey  Title  and  Guaranty  Company, 
respondent. 

1.  Every  person  has  the  right  of  access  to  the  public  records  of  the  county 
clerk's  office,  without  the  payment  of  fees  to  the  clerk,  to  examine  any  title  in 
whicli  he  is  interested,  subject  to  reasonable  rules  and  regulations. 

2.  The  respondent  has  the  same  right  of  access  to  the  records  when  employed 
to  examine  and  guarantee  the  title  to  a  particular  piece  of  property,  but  has 
cot  the  right  to  occupy  the  office  of  the  clerk  for  the  purpose  of  making  an 
abstract  of  the  records  in  order  to  set  up  and  establish  a  rival  business  to  the 
clerk, 

3.  Mandamus  is  the  proper  remedy  to  enforce  such  right. 


On  appeal  from  an  order  of  the  court  of  chancery,  advised  by 
Vice-Chancellor  Pitney,  whose  opinion  is  reported  in  West  Jersey 
Title  and  Guaranty  Co,  v.  Barber,  4-  Dick.  Ch,  Rep,  ^7^. 

Mr,  David  J,  Pancoast,  for  the  appellant. 

Mr,  Thomas  E,  French  and  Mr,  Frederic  W.  Stevens,  for  the 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J. 

The  respondent,  complainant  below,  is  ^  corporation  of  New 
Jersey  organized  for 

"  the  examination,  insurance  and  guaranty  of  the  title  to  lands  and  estates,  or 
interests  in  lands  in  the  several  counties  of  this  state,  and  the  issuing  of  certifi- 
cates, policies,  contracts  and  undertakings  therefor,  upon  such  terms  and  con- 
ditions, restrictions  and  limitations  as  may  be  determined  by  said  company." 

The  defendant  below,  and  appellant  here,  is  the  county  clerk 
of  the  county  of  Camden. 
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The  complainaDt  in  its  bill  claimed  the  right  to  have  free 
access  to  the  public  records  and  files  in  the  office  of  said  countj 
clerk  daily  during  the  ordinary  business  hours  of  each  business 
day,  for  the  purpose  of  inspecting  and  making  abstracts  there- 
from and  memoranda  of  the  contents  thereof,  and  prayed  an  in- 
junction restraining  the  said  clerk  from  interfering  with  the 
complainant  in  the  exercise  and  enjoyment  of  such  right.  The 
decree  of  the  chancellor  was  in  &vor  of  the  complainant^s  claim, 
and  an  injunction  was  ordered  accordingly. 

The  case  of  Zum  v.  McCarty,  10  Vr.  ^87,  is  relied  upon  to 
support  this  decree.  In  that  case,  Lum  was  employed  to  search 
a  specified  title,  and  this  court  held  that  he  had  a  right  of  access 
to  the  records  in  the  clerk^s  office,  for  that  purpose,  without  the 
payment  of  fees  to  the  clerk. 

But  that  case  is  not  authority  for  the  contention  that  anyone 
inay  occupy  the  offices  of  the  county  clerk  until  he  has  made 
copies  of  all  the  records  in  the  care  of  the  clerk  for  the  purpose 
of  setting  up  a  rival  office,  whereby  he  will  be  deprived  of  the 
emoluments  of  his  office. 

It  is  conceded  that  the  corporation  complainant  is  entitled  to 
^e  same  right  of  access  to  and  examination  of  the  public  records 
of  the  county  as  an  individual  would  be. 

^h.en  employed  to  examine  the  title  to  any  particnlar  piece  of  property 
^<^h  corporation  is  subrogated  to  the  right  of  its  employer  to  have  such  aocesB, 
^«  tliQ  fact  that  it  contemplates  making  a  contract  of  guaranty  of  the  title 
w  the  land  in  question  does  not  detract  from  such  right  of  access." 

.  ^^«^i:*  act  respecting  conveyances,  after  providing  for  the  record- 

^^S    of  deeds  in  books  to  be  furnished  for  that  purpose,  adds, 

^  "^v-lich  books  every  person  shall  have  access  at  proper  s«a- 

^J^^>     and  be  entitled  to  transcripts  from  the  same  on  paying 

^^^  *^«  allowed  by  law.'' 

"^-^'^♦m  V.  MeCarty,  svpra,  construed  this  provision  to  mean 

^^  ^ffees  were  to  be  paid  to  the  clerk  only  when  he  made  re- 

*^^^^€s  himself,  and  did  not  preclude  a  person  interested  from 

"?^^itig  searches  for  himself.    The  law  makes  it  the  duty  of  the 

^^fc    to  take  care  of  the  public  records  in  his  office,  but  gives 
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him  no  special  fees  for  such  service.  The  only  compensation  to- 
him  are  the  fees  he  receives  in  the  ordinary  course  of  his  busi- 
ness for  searches.  To  extend  the  right  of  search  by  others 
beyond  this  limit  will  deprive  the  clerk  of  the  only  remunera- 
tion he  can  have  for  the  performance  of  this  duty.  In  the- 
absence  of  clear  expression^  it  should  not  be  so  enlarged  by 
construction. 

In  other  states,  where  the  statutory  provisions  are  less  favor- 
able to  the  public  officer,  the  courts  have  denied  the  right  of 
anyone  to  make  at  will  an  abstract  of  the  official  records. 

The  statute  of  Michigan  provides  that  the  register  of  deeds 
shall  furnish  proper  and  reasonable  facilities  for  the  inspection 
and  examination  of  the  records  in  his  office  and  for  making 
memorandums  or  transcripts  therefrom  during  the  usual  business 
hours  to  all  persons  having  occasion  to  make  examination  of 
them  for  any  lawful  purpose. 

In  WAber  v.  Townley,  43  Mich.  6S7y  the  application  was  to 
make  an  abstract  of  the  titles  to  lands  for  the  purpose  of  carry- 
ing on  the  business  of  furnishing  such  abstracts  to  the  publio 
for  compensation. 

The  court  said  that  the  relators  did  not  ask  for  an  inspection 
of  the  record  relating  to  lands  in  which  they  claimed  to  have 
any  interest,  or  concerning  which  they  desired  to  acquire  an 
interest ;  on  the  contrary,  that  the  right  sought  for  by  the  rela- 
tors was  to  enable  them  to  furnish  information  to  third  parties 
for  their  own  emolument,  and  that,  inasmuch  as  the  statute  did 
not,  in  clear  and  unmistakable  terms,  grant  such  a  right,  it 
would  not  be  given  by  construction. 

In  the  subsequent  case  of  Burton  v.  Taitey  78  Mich.  363 ^  a. 
mandamuB  was  issued  to  enforce  the  right  of  an  individual  ta 
search  a  title  in  which  he  had  a  personal  interest. 

In  Buch  v.  Collins,  61  Ga.  391,  under  a  statute  providing 
"that  all  books  kept  by  a  public  officer  shall  be  subject  to  the 
inspection  of  all  citizens,"  the  supreme  court  of  GJeorgia  denied 
the  right  of  the  relator  to  inspect  and  make  abstracts  to  be  used-^ 
by  him  in  his  business  for  his  own  profit. 
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Hie  same  construction  was  put  upon  a  like  statute  in  Kansas. 
Omuick  V.  WolooUy  37  Kan,  S91. 

The  Prince  Gteorge's  County  Abstract  Company  was  incorpo- 
nted   by  an  act  of  the  legislature  of  Maryland,  which  provided 

^^  said  corporation  may  make  and  may  procure  copies  and  abstracts  from 
^  public  records  of  the  state  and  gather  information  therefrom,  and  from 
<y^^sr  sources  relating  to  conveyance  of  property,  real  and  leasehold,  make 
'lAdexes  of  all  deeds,  mortgages,  judgments,  decrees  and  other  records  within 
^^  Btate  of  Maryland,  and  may  examine  and  guarantee  titles  to  property,  real 
^^pcraonaL" 

Under  this  liberal  legisktion,  the  supreme  court  of  Maryland, 
in  Bdi  v.  Prince  Georges  Abstract  Co.y  declared  that  said  com- 
pany had  not  the  right  to  make  searches  and  abstracts  of  title 
for  their  business  without  payment  to  the  clerk  of  his  statutory 
Zees. 

The  case  of  Lam  v.  McCarty  carries  the  right  of  the  public 
to  its  extreme  limit. 

The  respondent,  by  force  of  its  incorporation,  has  the  same 
right  to  inspect  the  public  records  which  may  lawfully  be  ex- 
ercised by  an  individual.  Every  person,  without  legislative 
authority,  may  engage  in  the  business  of  examining  and  guar- 
anteeing titles  as  fully  as  this  company  is  empowered  to  do  by 
its  act  of  incorporation. 

When  such  a  person  or  a  company,  with  such  authority,  is 
empowered  to  examine  and  guarantee  a  particular  title,  the  clerk, 
upon  demand,  is  bound  to  give  access  to  the  records  for  that 
purpose,  subject  to  reasonable  rules  and  regulations. 

With  this  limitation  upon  the  right  of  the  relator,  it  seems 
clear  that  a  court  of  equity  is  not  the  proper  forum  in  which  to 
enforce  the  performance  of  the  duty  which,  in  such  a  case,  falls 
upon  the  custodian  of  the  records. 

"The  doctrine  that  a  court  of  equity  will  not  act  where  there 

w  a  remedy  at  law,  is  ftmdamental.^'     Nefw  York  &c.  Railroad 

Co*  V.  Montclairy  S  Dick  Ch.  Rep.  693. 

The  proper  province  of  writs  of  mdndamua  is  to  enjoin  the 

^oing  of  particular  acts,  and  not  to  constrain  a  person  to  regu- 

11 
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late  his  whole  course  of  conduct  according  to  some  general  prin- 
ciple.    Rosen/eld  v.  Einsteiuj  17  Vr.  J^79. 

In  this  case,  the  duty  of  the  clerk  being  restricted  to  the  per- 
formance of  a  specific  act,  a  complete  remedy  will  be  afforded  by 
the  writ  of  mandamus.  The  rights  of  the  parties  being  settled, 
if  the  clerk  refuses  to  accede  to  a  proper  demand  made  upon 
hitUj  the  court  of  law  may  impose  such  a  penalty  as  will  com- 
mand obedience  to  the  law. 

It  may  also  be  within  the  power  of  the  court  to  restrain  the 
<;ompany  from  improperly  using  its  privilege,  as  well  as  to  coerce 
the  clerk  to  permit  its  enjoyment. 

Ill  our  opinion,  the  decree  below  should  be  reversed,  with 
costs. 

Garrison,  J.  (concurring). 

I  vote  to  reverse  upon  the  single  ground  that  the  right  of 
respondent,  under  color  of  its  incorporation,  to  engage  in  an 
organized  competition  with  the  county  clerk  in  the  business  of 
making  searches  and  charging  for  certificates  thereof,  is  not  the 
proper  subject  of  protection  by  injunction. 

Ill  so  far  as  the  opinion  extends  this  rule  to  the  respondent's 
biisiuess  of  "  insuring  titles  to  land,"  I  dissent. 

Fo7'  reversal — ^DixoN,  Garrison,  Lippincott,  Reed,  Van 
Syckbl,  Bogert,  Brown,  Krueger,  Sims — 9. 

For  affirmanoe — Magie — 1. 
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West  Jersey  Traction  Company,  appellant, 

V. 

CUamden  Horse  Railroad  Company,  respondent. 
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Charles  W.  Scott  et  al.,  appellants, 

V, 

"Camden  Horse  Railroad  Company,  respondent 


Charles  W.  Scott  et  al.,  appellants, 

V. 

Camden  Horse  Railroad  Company,  respondent. 

1.  The  special  act  of  March  11th,  1872  (P.  X.  of  W2  p.  51B),  which 
^uthoriies  the  Camden  Horse  Railroad  Company  to  huild  a  railroad  or  rail- 
roads on  "  any  public  road  or  highway  extending  from  the  city  of  Camden 
into  tlie  county  of  Camden,"  does  not  empower  the  company  to  build  a  rail- 
road upon  a  public  highway,  no  part  of  which  touches  the  city  of  Camden ; 

bat  does  empower  it  to  build  more  railroads  than  one  upon  the  highways 

mentioned  in  the  act 

2.  A  municipal  consent  to  the  laying  of  "a  street  railroad''  in  and  along 
the  streets  of  the  municipality,  is  not  a  consent  to  the  laying  of  two  distinct 
-sti-eet  railroads. 

3.  When  a  statute  requires  *'the  consent  of  the  township  committee''  to 
legalize  the  laying  of  a  street  railroad  in  the  township,  it  is  necessary  that  the 
-consent  should  be  given  when  the  members  of  the  committee  or  a  majority  of 
them  are  assembled  in  corporate  meeting. 

4.  The  declarations  of  individual  members  of  a  township  committee  are  not 
legal  evidence  to  prove  prior  acts  of  the  corporate  body,  nor  is  the  public 
^estopped  by  such  declarations. 

5.  Under  the  Traction  Companies  act  of  March  14th,  1893,  a  municipal 
<»nsent  to  **  the  location  of  tracks"  is  invalid  if  it  does  not  define  the  position 
of  the  tracks  in  the  street. 

6.  Under  the  act  of  March  9th,  1893  (P.  L,  of  189S  p,  144),  the  consent  of 
the  township  committee  is  necessary  to  legalize  the  construction  of  street  rail* 
roads  in  any  township. 
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7.  If  a  company  has  legislative  power  to  build  a  railroad  on  a  designated 
street,  provided  the  municipal  authorities  consent  thereto,  and  it  commences 
to  build  such  railroad  without  municipal  consent,  the  municipal  aathoritiet 
cannot  grant  to  another  company  the  exclusive  right  to  build  a  railroad  in 
that  street,  without  giving  to  the  first  company  notice  and  an  opportunity  to 
be  heard. 


^ 


On  appeal  from  decrees  advised  by  Vice-Chanoellor  Pitney 
whose  opinion  is  reported  in  West  Jersey  Traction  Co.  v.  Camden 
Horse  Railroad  Co.,  7  Dick,  Ch.  Rep,  45^. 

Mr,  Thomas  E.  French,  Mr,  Mark  R,  Sooy  and  Mr.  Lindley 
M.  Garrison,  of  counsel  for  the  West  Jersey  Traction  Company^ 
appellants. 

Mr.  Jonas  8.  MUler  and  Mr.  Thomas  E.  French^  of  counsel 
with  Charles  W.  Scott  et  al. 

Mr.  Edtoard  A.  Armstrong,  Mr.  David  J.  Panooast  and  Mr. 
Thomas  N.  McCaiier,  of  ooQnsel  for  the  respondent 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

On  June  21st,  1893,  the  West  Jersey  Traction  Company  filed 
a  bill  of  complaint  to  restrain  the  Camden  Horse  Railroad  Com- 
pany from  constructing  a  street  railway  in  the  township  of 
Stockton,  Camden  county,  from  the  bridge  over  Cooper's  creek, 
which  divides  the  township  from  the  city  of  Camden,  along 
State  street  to  Fourth  street,  and  along  Fourth  street  and  the 
River  road  to  the  line  between  Stockton  and  Pensaukei^ 
townships.  The  traction  company  based  its  claim  upon  the 
ground  that  by  certain  proceedings  stated  in  the  bill  it  had  be- 
come invested  with  an  absolute  and  exclusive  right  to  lay  its 
tracks  along  said  streets,  and  that  the  construction  and  operation- 
of  a  railroad  thereon  by  the  Camden  company  would  be  an  in« 
vasion  of  the  complainant's  right  and  would  cause  the  ooni^ 
plainant  irreparable  injury. 
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On  August  14th,  1893,  the  Camden  Horse  Railroad  Company 
fled  a  bill  of  complaint,  and  on  August  17th,  1893,  it  filed 
toother  bill  of  complaint,  the  object  of  which  bills  was  to  enjoin 
thG     ^West   Jersey   Traction    Company,  the  inhabitants  of  the 
to*vnship  of  Stockton,  in  the  county  of  Camden,  and  the  mem- 
bei-s   of  the  township  committee  of  said  township,  from  interfer- 
ing^ v^ith  the  construction  of  a  street  railroad  along  Fourth  street, 
in  said  township,  by  the  Camden  company. 

-A^fter  answers  filed  by  all  the  defendants,  these  causes  were 
bwird.  together,  and  resulted  in  decrees  dismissing  the  bill  of  the 
traotion  company,  and  granting  to  the  Camden  company  the 
^U^f^  for  which  it  prayed. 

-The  traction  company  appeals  from  the  decree  dismissing  its 
°^* '  y  ^nd  also  from  the  decree  rendered  on  the  bill  filed  August 
^*  ^h,  in  which  it  was  a  defendant;  the  township  corporation  and 
"^^  ru  embers  of  the  township  committee  appeal  from  the  decrees 
^«^<3ered  on  the  bills  filed  August  14th  and  August  17th,  in  both 
^^    ^vhich  they  were  defendants. 

-Cti  disposing  of  the  questions  raised  by  these  appeals,  it  is 
<ion  venient  to  consider  first  the  right  of  the  Camden  company  to 
^oiistruct  a  street  railway  along  Fourth  street,  as  claimed  in  its 

Tile  company  was  chartered  by  act  of  March  23d,  1866  (P. 

^•^  ^j/'  1866  p.  640),  which  empowered  it  to  build  and  operate  a 

^***oad  on  certain  streets  within  the  city  of  Camden  only;  a 

^'^Pplement  to  the  charter,  approved  April  2d,  1868  (P.  L.  of 

^^^  p,  6S8)y  likewise  confined  it  to  the  city  of  Camden  ;  another 

^^^Pplement,  passed  March  11th,  1872  (P.  i.  of  187e  p.  61S), 

^^tHorized  the  company 

^  ^'oHd,  mamtain  and  use  a  railroad  or  railroads  on  any  public  road  or  high- 
^^  .^  in  the  city  of  Camden,  or  on  any  public  road  or  highway  extending  from 
*^  oity  into  the  county  of  Camden." 

'-J^pon  the  last  clause  of  this  supplement  the  company  bases  a 
^*^t;  to  build  a  railroad  along  Fourth  street 
^^e  cannot  concede  this  claim — Fourth  street  is  not  a  "  road 
^^^ghway  extending  from  the  city  of  Camden  into  the  county.^' 
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It  lies  wholly  in  Stockton  township,  and  no  part  of  it  touches- 
the  city  of  Camden.  True,  it  crosses  State  street,  which  extends 
out  of  the  city  into  the  township,  and  it  ends  in  Federal  street, 
which  also  extends  out  of  the  city  into  the  township ;  but  it  is 
as  distinct  from  either  State  street  or  Federal  street  as  any  two- 
intersecting  streets  can  be  from  each  other.  To  support  tliis 
claim  of  the  company,  we  must  interpret  the  language  of  the 
statute  as  though  it  read  that  the  company  might  build  ^^a  rail- 
road or  railroads  extending  from  Camden  city  into  the  county  out 
any  road  or  highway,"  an  interpretation  which  would  require 
greater  latitude  of  construction  than  is  permissible  in  publia 
grants.  The  legislature  defined  the  highways  which  the  com- 
pany might  use,  not  the  railroads,  and  the  company  cannot  go- 
beyond  the  terms  of  the  definition. 

On  April  5th,  1878,  an  act  was  passed  {Rev.  Sup.  p.  S6Sy 
authorizing  certain  street  railway  companies  to  extend  their 
tracks  in  any  county, 

**  provided  the  consent  of  the  township  committee  *  *  *  of  the  town- 
ship, upon  the  streets  or  roads  of  which  it  is  proposed  to  laj  such  tracks,  shalJl 
first  have  been  had  and  obtained/' 

Under  this  act  also  the  company  contends  it  is  entitled  to  lajr 
its  tracks  along  Fourth  street  in  pursuance  of  a  consent  giveu' 
by  the  township  committee  on  May  12th,  1892,  and  it  produces- 
a  writing  of  that  date,  signed  by  the  three  persons  who  then 
composed  the  committee,  certifying  that  permission  had  been  and 
thereby  was  granted  to  the  Camden  Horse  Railroad  Company 
"to  lay  and  operate  in  and  along  the  streets,  roads,  avenues  and 
highways  of  the  township  of  Stockton,  a  street  railroad.'^ 

Passing  by  the  questions  whether  this  statute  is  special  an<J 
so  unconstitutional,  and  whether  the  Camden  company  is  em- 
braced within  its  provisions,  we  think  that,  according  to  the 
terms  of  the  above  certificate,  only  one  street  railroad  was- 
authorized,  and  that  the  authority  was  exhausted  by  the  con- 
struction shortly  afterwards  of  the  Merchantville  line.  The  fact 
that  the  language  of  the  certificate  is  broad  enough  to  embrace 
all  the  highways  in  the  township  does  not  counteract  the  restrict- 
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'Ve  force  of  the  words  "  a  street  railroad/'  since  a  single  street 
-ftJ/'/road  may  traverse  any  number  of  streets.     The  evidence  is 
ihat,    ^hen   this  certificate  was  signed,  the  Camden  company 
liacl    io  contemplation  the  immediate  construction  of  a  railroad 
^irough  the  township  from  the  city  of  Camden  to  Merchant- 
Wile^     and   that  forthwith   it  built  such  a  railroad,  which  was 
eotn  plcted  during  the  summer  of  1892,  and  has  been  in  opera- 
tion   ^^er  since.     The  proposed  railroad  along  State  and  Fourth 
streets  is  entirely  distinct  from  this  Merchantville  line.     Under 
the  ti^xms  of  the  certificate,  the  company  had  the  right  of  selec- 
tiori   a^mong  all  the  highways  in  the  township  for  the  building  of 
"a  street  railroad,"  but  the  selection  being  once  made  and  the 
railrx>^d  constructed,  the  right  ended.     MatTis  and  Essex  RaU^ 
rocM^   Co.  V.  Central  Railroad  Co.,  S  Vr.  1806;  Allen  v.  Monmouth 
Freeholders,  9  Beas.  68.    A  consent  that  the  company  might,  at 
all    times  thereafter,  lay  as  many  railroads  as  it  chose  on  any 
high^Ways  within  the  township,  would,  even  if  legal,  be  so  un- 
'^^^onable  that  it  could  not  be  judicially  inferred  where  it  was 
not  oouched  in  unquestionable  terms. 

^*it,  even  if  the  language  of  this  instrument  were  as  broad  as 

^  Oamden  company  contends  for,  we  would  still  be  of  opinion 

^^  the  company's  claim  must  be  denied,  because  it  appears  that 

^^  ^^onsent  so  expressed  was  not  the  lawful  consent  of  the  town- 

^*^^P  committee. 

^-*-*tie  second  section  of  "An  act  concerning  townships  and  town- 

®^*P    ofiScers,''  approved  April  21st,  1876  {Rev,  p.  1202\  pro- 

^^^e^  that  the  clerk  of  the  township  shall  act  as  clerk  of  the 

^'^'^nship  committee  and  keep  a  record  of  its  proceedings  and 

'^^^^'^d  the  same  in  the  town-book.    The  town-book  of  the  town- 

^^^P  of  Stockton  contains  no  record  indicating  that  the  committee 

^^^*^    gave  the  consent  alleged.     In  view  of  the  public  duty  of 

^^  town  clerk,  the  absence  of  such  a  record  shows,  prima  facie 

*^«ist,  under  the  maxim,  '^ Omnia  rite  acta  prcesumuntur/'  that 

/^  Consent  was  given  by  the  committee.     This  presumption  of 

f|^   Js  not  rebutted  by  the  proofs.     According  to  the  evidence 

^  ^certificate  above  mentioned  was  signed  by  each  of  the  three 

^^Hbers  in  the  absence  of  his  fellows.    As  the  statute  requires 
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the  consent  of  the  "  township  committee,"  it  was  essential  to  a 
valid  consent  that  it  should  be  given  when  the  members  or  a 
majority  of  them  were  assembled  in  corporate  meeting.  Schumm 
V.  Seymour,  9  0.  R  Gr.  US;  19  Am.  &  Eng,  Encycl.  L.  i67. 
Hence,  this  certificate  cannot  be  itself  the  statutory  consent.  It 
is  argued,  however,  that  since  the  certificate  states  that  permis- 
sion had  been  granted,  it  is  evidence  from  which  the  giving  of  a 
joint  consent  at  some  previous  time  may  be  inferred.  But  this 
position  is  untenable,  for  the  reason  that  the  declarations  of  the 
several  members  of  the  board,  whether  oral  or  written,  are  not, 
by  any  statute  or  by  any  legal  rule,  admissible  to  prove  prior 
acts  of  the  corporate  body.  The  testimony  of  witnesses  at  the 
hearing  favors  rather  than  repels  the  belief  that  no  consent  was 
ever  voted  by  the  committee  when  assembled  as  a  body. 

But  it  is  further  insisted  that,  as  the  Camden  company  acted 
upon  the  supposition  that  this  certificate  was  the  requisite  con- 
sent, or  was  conclusive  evidence  of  it,  the  public  authorities  are 
estopped  from  denying  such  consent.  The  answer  to  this  is 
timt  neither  for  the  purpose  of  giving  consent,  nor  for  the  pur- 
pose of  making  evidence  that  consent  had  been  given,  were  the 
members  of  the  committee,  when  separated,  the  representatives 
of  the  public;  their  conduct,  then,  was  that  of  private  indi- 
viduals. Moreover,  the  legislature  having  provided  that  the 
official  proceedings  of  the  committee  should  be  recorded  in  the 
town-book,  the  Camden  company  was  not  justified  in  relying 
on  unwarranted  assertions  as  to  the  acts  of  the  committee,  and 
the  public  cannot  be  estopped  thereby.  Kean  v.  Elizabeth,  $6 
Vr.  SS7. 

With  respect  to  the  implied  consent  growing  out  of  the  alleged 
approval  by  the  township  committee  of  a  grade  map  of  Fourth 
street,  in  July,  1893,  it  suffices  to  say  that,  previously,  the  trac- 
tion company  had  applied  to  the  committee  for  permission  to 
construct  a  street  railroad  along  that  street,  and  the  committee 
had  granted  or  attempted  to  grant  such  permission,  and  that, 
under  these  circumstances,  a  subsequent  consent  to  build  such  a 
railroad  on  the  same  street  could  not  lawfully  be  given  to  the 
Camden  company  without  notice  to  the  traction  company.     We^i 
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-Jersey  Traction  Co.  v.  Board  of  Ptiblio  Works  of  Camden,  ^7 
Tr.  -^i ;  affirmed  on  error,  March  Term,  189^. 

Our  conclusion  is  that  the  Camden  company  has  never  ac- 
<}uir»e<3  a  perfect  right  to  construct  a  street  railway  along  Fourth 
street,  and  therefore  that  the  decrees  rendered  on  the  bills  filed 
hy  it  on  August  14th  and  August  17th  should  be  reversed  and 
the   bills  dismissed. 

Av^e  come  now  to  the  questions  raised  by  the  bill  of  the  West 
Jei-sey  Traction  Company,  the  first  of  which  is  whether  that 
company  has  shown  itself  to  be  invested  with  an  absolute  and 
exclixsive  right  to  lay  tracks  from  the  bridge  over  Cooper's  creek 
along  State  street  to  Fourth  street,  and  along  Fourth  street  and 
the  River  road  to  the  easterly  line  of  Stockton  township. 

The  company  was  formed  on  May  13th,  1893,  by  the  filing 

y^\t\\  the  secretary  of  state  of  a  certificate  of  incorporation  under 

tlie  Traction  Companies  act  of  March  14th,  1893.   P.  L.  of  189S 

p.  SOS.     Simultaneously  with  the  filing  of  this  certificate  there 

^^T^  filed  in  the  same  office  a  description  and  map  of  six  routes 

•0^  rmlway  proposed  to  be  built  by  said  company,  one  of  which 

^vered  the  streets  in  question ;  and  on  June  20th,  1893,  the 

tonapany  filed  with  the  secretary  of  state  a  copy  of  a  resolution 

whieh,  on  the  previous  day,  had  been  adopted  by  the  Stockton 

township  committee,  purporting  to  give  the  committee's  consent 

to  the  "  location  of  tracks  '^  by  the  traction  company  along  those 

Greets,  and  also  an  acceptance  by  the  company  of  such  location. 

This    consent  was  evidently  designed  to  be  the  consent  to  the 

location  of  ^a<ji«  provided  for  in  the  seventh  section  of  the  statute 

last  mentioned,  but  as  it  utterly  fails  to  indicate  the  location  of 

tWe  tracks  in  the  streets  named,  it  is  invalid  as  a  consent  under 

*l^at  section,  for  the  reasons  stated  in  Theberath  v.  Newark,  SO 

AtZ.  Hep,  SS8,     It  may  be,  however,  in  substance,  a  consent  to 

the  location  of  the  roxUe  under  section  six,  and  we  will  proceed  to 

consider  it  in  that  aspect     According  to  the  statute,  such  a  con- 

^^9  if  properly  granted,  secures  to  the  company  an  exclusive 

^'ffht  tor  a  limited  time  to  build  the  line  of  railway  indicated ; 

■^aafc  i^^  an  exclusive  right  to  the  route,  subject,  of  course,  to  the 

•^TOiQijjg  ^f  municipal  consent  to  the  location  of  tracks  thereon. 
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The  question  therefore  arises  whether  this  consent  to  the  looatioi> 
of  the  route  was  properly  granted. 

The  statute  does  not  require  notice  to  be  given  of  an  applica- 
tion for  consent  to  the  route,  and  as  such  consent  does  not  usually 
affect  private  rights,  notice  to  particular  persons  is  not  generally^ 
necessary.  Kennelly  v.  Jersey  City,  SO  Ail.  Rep,  631,  But,  in 
the  present  instance^  we  think  the  relations  of  the  Camden  Horse- 
Railroad  Company  to  the  State  street  portion  of  the  route,  at 
least,  were  such  as  to  require  that  notice  should  be  given  to  that 
company  before  this  application  could  lawfully  be  granted. 

As  already  stated,  the  supplement  to  the  charter  of  the  Camdeiv 
company,  passed  March  lltli,  1872,  authorized  the  company 

''  to  build,  maintain  and  nse  a  railroad  or  railroads  on  any  public  road  or  high- 
way in  the  city  of  Camden,  or  on  any  public  road  or  highway  extending  fronv 
said  city  into  the  county  of  Camden." 

State  street  is  a  public  highway  extending  from  the  city  inta 
the  county  of  Camden,  and  was  therefore  within  the  range  of 
this  grant.  The  traction  company  contends  that,  under  this- 
supplement,  the  Camden  company  obtained  the  right  to  use  only 
one  road  leading  from  the  city  into  the  county,  and  that  by 
building  the  railroad  on  Federal  street  from  the  city  through  the 
township  of  Stockton  to  Merchantville,  in  1892,  it  had  exhausted 
the  right.  But  we  deem  this  interpretation  of  that  statute  too- 
strict  to  satisfy  its  terms.  Its  language  is  ''  to  build  a  railroad 
or  railroads  on  any  public  highway.^'  Now,  although  the  wonls 
"  any  highway  '^  more  aptly  denote  the  selection  of  a  single  high- 
way than  the  selection  of  several,  yet  it  is  not  incapable  of  tiie 
latter  signification,  and  to  accord  with  the  context  in  this  statute^ 
wiiich  authorizes  the  building  of  railroadsy  it  must  have  the 
broader  meaning,  or  else  we  must  suppose  that  the  legislature 
contemplated  the  construction  of  several  railroads  on  the  same 
highway  by  the  same  company.  That  supposition  cannot  he- 
entertained,  and  therefore  it  follows  that  the  power  to  build  a 
railroad  on  State  street  remained. 

On  March  9th,  1893,  the  legislature  passed  an  act  to  prohibit 
the  laying  or  construction  of  any  street  or  horse  railroad  alon^ 
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the  streets  of  any  municipality  of  this  state  without  the  consent 
of  the  governing  body  having  the  control  of  the  streets  in  such 
wunicipah'ty,  which  act  repealed  all  acts,  general,  special  or  local,, 
inconsistent  with  its  provisions.     P.  L.  of  1893  p.  JU-     This 
^t  embraces  townships  {Reed  v.  Wiley,  17  Vr,  Ji7S\  and  in  view 
of  the  act  of  March  8th,  1893  (P.  L.  of  1893  p.  130\  increasing 
the  powers  of  township  committees,  there  can  be  no  doubt  those 
^^mittees  are  in  townships  the  governing  bodies  whose  consent 
^s  required.     At  the  time  this  act  was  passed  the  Camden  com- 
P^'^y  had  done  nothing  towards  the  laying  of  a  railroad  along 
State  street,  in  Stockton  township,  and  as  the  supplement  of 
^^72,  authorizing  it  to  build  such  a  railroad,  was  subject  to- 
alteration  and  repeal,  it  is  clear  that  after  March  9th,  1893,  the 
company  could  not  lawfully  coostrucfc  a  railroad  in  that  street 
without  the  consent  of  the  township  committee ;  it  being  within, 
the  reserved  power  of  the  legislature  thus  to  modify  the  fran- 
chise, which  depended  wholly  upon  the  repealable  statute  and 
under  which  no  property  rights  had  been  acquired.     ZabHshie 
v.  Hackensack  Railroad  Co,,  3  C.  E.  Gr.  178  ;  Railroad  Co.  v, 
Maine,  96  U.  8.  499;  Greenwood  v.  Freight  Co.,  106  U.  8. 
13,  SI. 

It  thus  appears  that,  on  June  19th,  1893,  when  the  township- 
committee  voted  this  consent  to  the  traction  company,  the  Cam- 
den company  had  legislative  authority  to  build  a  railroad  on> 
State  street,  in  the  township,  provided  the  committee  consented 
thereto.  It  also  appears  that,  before  that  time,  the  Camden  com- 
pany had  actually  commenced  to  construct  a  railroad  on  that 
street,  and  had  proceeded  so  far  in  the  work  as  to  justify  the 
inference  that  the  township  committee  had  become  aware  of  ita 
design.  Under  these  circumstances,  the  committee  could  not 
lawfully  confer  the  exclusive  right  to  build  such  a  railroad  on 
the  traction  company  without  giving  to  the  Camden  company 
notice  and  an  opportunity  to  be  heard.  West  Jersey  Traction 
Co.  v.  Board  of  Pvblio  Works  of  Camden,  ubi  supra.  No  such 
opportunity  was  afforded.  A  certain  notice  had  indeed  been 
published  in  a  local  newspaper,  that  the  township  committee 
would  meet  at  the  time  stated  to  consider  the  petition  of  the 
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traction  company  for  the  location  of  its  tracks  in  the  township^ 
conformably  to  the  routes  described  in  the  oflBce  of  the  secretary 
of  state,  but  it  does  not  appear  that  the  Camden  company  had 
actual  notice  of  that  publication,  and  the  statute  does  not  make 
it  constructive  notice  of  an  application  for  a  consent  to  the  route. 
Even  if  the  publication  had  come  to  the  knowledge  of  the  Cam- 
den company,  it  was  too  indefinite  (the  case  being  one  where 
special  notice  was  necessary)  to  inform  that  company  of  a  pur- 
pose to  consider  a  route  which  included  State  street.  It  should 
have  been  sufficiently  explicit  to  indicate  to  the  company  that 
its  interests  were  involved.  VanHlburgh  v.  ShanUj  4,  Zab.  740; 
Coar  V.  Jersey  City,  6  Vr.  Ifi4;  Bowker  v.  Wright,  ^6  Vr.  ISO. 

Consequently,  we  think  the  consent  given  was  invalid  as  to 
State  street,  and  since  the  route  approved  was  an  entirety,  the 
consent  must  wholly  fail. 

For  this  reason,  the  traction  company  had  not  acquired  the 
right  upon  which  it  based  its  claim  for  relief,  and  its  bill  was 
properly  dismissed. 

Wed  Jei-aey  Traction  Co.  v.  Camden  Horse  Railroad  Co, : 

For  affirmance — The  Chief  Justice,  Dixon,  Gumhebe, 
LippiNcoTT,  Magie,  Reed,  Van  Syckel,  Bogert,  Sims — 9. 

For  reversal — None. 

Vote  on  other  appeals : 

For  reversal — The  Chief  Justice,  Dixon,  Gummere, 
LippiNCOTT,  Magie,  Reed,  Van  Stceel,  Bogebt,  Bbowx, 

Sims— 10. 

For  affirmance— "Son^ 
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William  M.  Higbie,  appellant, 

V. 

Edwabd  L.  Mobbis  et  al.,  executors  of  Bosetta  E.  Higbie, 

respondents. 

Testatrix  devised  to  her  granddaughter  all  her  right,  title  and  interest  in 
certain  land,  the  land  being  then,  and  at  the  death  of  testatrix,  subject  to 
mortgages  secoring  two  bonds  of  the  testatrix. — Held,  that  the  personal  prop- 
erty of  testatrix  was  not  discharged  from  its  primary  liability  as  a  fimd  for 
the  payment  of  these  bonds  in  exoneration  of  the  mortgaged  premises. — Held, 
Hso,  that  the  residuary  real  estate  was  not  chargeable  with  these  debts  in 
exoneration  of  the  mortgaged  premises,  there  being  in  the  will  no  eyidence 
of  an  intention  that  it  shoold  be  so  charged. 


On  appeal  from  a  decree  advised  by  Vice-Chanoellor  Green^ 
who  delivered  the  following  opinion : 

The  cause  was  heard  on  bill  and  answer. 

Mrs.  Bosetta  E.  Higbie,  late  of  Cranford,  died  April  11th, 
1892,  leaving  a  last  will  and  testament,  dated  November  10th, 
1888,  which  was  duly  proved  before  the  surrogate  of  Union 
county,  by  the  complainants,  the  executors  therein  named.  She 
died  seized  of  a  tract  of  land  in  Plainfield,  subject  to  two  mort- 
gages given  by  her,  one  to  secure  the  payment  of  $1,600  and 
interest,  and  also  the  other  of  |300  and  interest,  and  also  a  tract 
of  land  in  Cranford,  subject  to  a  mortgage  given  by  her  to  secure 
the  payment  of  $2,500  and  interest. 

After  several  l^acies  of  specific  articles  and  money,  the  will 
provides : 

"  Th.e  for^^ing  money  bequests  are  to  be  paid  without  interest  and  entirely 
from  naoney  or  negotiable  secnrities  belonging  to  my  estate  at  the  time  of  my 
death,  after  the  payment  of  all  my  just  debts  and  funeral  expenses ;  and  if, 
alter  such  payments,  there  shall  not  be  sufficient  residue  to  pay  said  money 
legacies  in  full,  then,  in  that  event,  they  are  to  abate  pro  raUu  I  give,  devise 
and  bequeath  unto  my  granddaughter,  Mary  L.  Higbie,  all  my  right,  title  and 
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interest  in  and  to  the  premises  at  the  corner  of  Third  and  Ninth  streets,  in 
the  city  of  Plainfield," 

New  Jersey,  and  to  her  heirs  and  assigns  forever. 

''All  the  rest,  residue  and  remainder  of  my  estate,  both  real  and  peraonal, 
whatever  the  same  may  be,  I  give,  devise  and  bequeath  unto  my  grand- 
son, William  M.  Higbie,  to  his  heirs,  executors,  administrators  and  assigns 
forever," 

charging  said  residuary  legacy  with  certain  expenses  as  to  the 
headstones  or  marble  slabs  marking  the  graves  of  his  father  and 
grandfather. 

The  executors  ask  instructions  as  to  whether  the  mortgage 
debts  are  to  be  paid  out  of  the  personal  estate  or  whether  the 
devisees  took  the  lands  cum  onere.  There  is  no  dispute  that  the 
^general  rule  is  that  the  personal  estate  is  the  primary  fund  for 
the  discharge  of  the  debts^  and  is  to  be  first  applied  and  ex- 
hausted even  to  the  payment  of  debts  with  which  the  real  estate 
is  charged  with  mortgage.  4-  -Ken<  Com.  4^0;  Whitehead  v. 
Gibbons,  2  Stock.  230;  Keeae  v.  Munn,  1  C.  E.  Gr,  S98 ;  Mc- 
Lenahan  v.  McLenahartj  3  C.  E,  Gr,  101 ;  Slack  v.  Emery^ 
3  Stew.  Eq.  458.  It  is  true  that  this  rule  is  within  the  control 
of  the  testator  and  is  not  applicable  when  his  intention  to  the 
contrary  is  either  expressed  or  clearly  implied.  That  intention 
must  be  to  exonerate  the  personality.  One  simply  to  charge  the 
realty  is  not  suflScient.    Whitehead  v.  Gibbons^  S  Stock.  220, 232. 

It  is  ingeniously  argued  by  counsel  for  the  residuary  legatee 
that  such  intention  is  clearly  implied  from  the  terms  of  the 
devise  of  the  Plainfield  lands — "all  my  right,  title  and  interest" 
— which,  it  was  claimed,  was  only  the  equity  of  redemption^ 
and  that  it  is  a  devise  of  the  lands  subject  to  the  lien  of  the 
mortgages ;  that  to  free  the  devise  from  the  burden  would  give 
the  devisee  a  right  more  valuable,  a  title  more  extensive  and  an 
interest  of  greater  worth  than  that  of  the  testatrix.  But  it  has 
been  held  that  a  devise  subject  to  a  mortgage  will  not  exonerate 
the  personal  estate  of  its  primary  liability  to  pay  the  mortgage 
debt,  on  the  ground  that  the  words  used  are  only  descriptive  of 
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the  property  as  it  is,  the  master  of  the  rolls,  in  Serle  v.  St  Eloyy 
£  P.  Wni8.  S86,  saying  that  the  devise  of  the  estate  subject  to 
the  eocumbranoe  is  no  more  than  what  is  implied,  for  the  testa- 
tor could  not  do  it  otherwise.  Aatley  v.  Earl  TanhervUley  1  Cox 
8S;  Bickham  v.  Q^uUweU,  S  Myl.  &  C.  76S;  Hawk  Wills  379; 
3  Jam.  Wills  {R.  &  T.)  470;  ^  Wms.  Exrs.  [6  Am.  ed.)  16H; 
1  What  &  T.  Lead.  Cas,,  notes  to  Duke  of  Ancaster  v.  Mayer 
{T.  B.  S.),  7£3,  752.  The  personal  estate  is  stated  by  the  bill 
to  be  inventoried  at  $3,278.95,  its  true  value.  This,  it  is  to  be 
4^umed,  includes  the  articles  specifically  bequeathed. 

The  debts  other  than  those  secured  by  mortgage  amount  to 
$600.  The  mortgages  on  the  Plainfield  property  devised  to 
Mary  L.  Higbie  amount  to  $1,800  and  interest ;  that  on  the 
Cranford  property,  passing  under  the  residuary  clause,  to  $2,500 
and  interest;  the  pecuniary  legacies  to  $300.  These  last  are 
directed  to  be  paid  out  of  money  and  negotiable  securities  after 
the  payment  of  debts.  This  means,  I  think,  that  these  legacies 
are  to  be  paid  from  such  fund  after  debts  other  than  those  se- 
cured by  mortgage  have  been  discharged.  This  is  in  keeping 
with  the  rule  applicable  to  the  condition  of  this  estate.  The 
personal  estate  being  inadequate  to  meet  the  debts,  mortgage  and 
unsecured,  and  the  legacies,  general  and  specific,  how  are  the 
assets  to  be  marshaled  ?  As  it  does  not  appear  how  much  of  the 
inventory  valuation  represents  the  articles  specifically  given,  I 
am  unable  to  determine  if  there  is  enough  money  and  negotiable 
securities  to  pay  unsecured  debts  and  pecuniary  legacies. 

Where  the  decedent  has  secured  a  debt  by  way  of  mortgage 
on  the  land  devised,  after  the  exhaustion  of  the  general  residu- 
ary fund,  the  devise  of  the  mortgaged  lands  cannot  call  for  conr 
tributions  either  on  the  general  or  specific  legatees.  Thomas  v. 
Thomas,  2  C.  E.  Or.  356;  2  Bop.  Leg.  967;  3  Jarm.  Wills 
(R.  &  T.)  473. 

I  am  of  opinion  that  the  executors  should  apply  the  assets  to 
the  payment  and  discharge,  first  of  the  unsecured  debts,  next 
of  the  specific  and  pecuniary  l^acies,  and  apply  the  balance  to 
the  payment  of  the  mortgages  on  the  Plainfield  property,  as  the 
-specific  devise  has  a  prior  claim  over  the  residuary. 
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Mr.  Foster  M.  VoorheeSy  for  tlie  appellant. 

Mr.  Oraig  A.  Marshy  for  the  respoudents. 

The  opinion  of  the  court  was  delivered  hj 

Dixon,  J. 

By  her  will,  Rosetta  E.  Higbie,  gave  several  bequests  or 
specific  articles  and  of  sums  of  money,  and  then  declared 

"the  foregoing  money  bequests  are  to  be  paid  without  interest,  and  entire! j 
from  money  or  negotiable  securities  belonging  to  my  estate  at  the  time  of  my 
death  after  the  payment  of  all  my  just  debts  and  fimeral  expenses,  and  if  after 
such  payment  there  shall  not  be  sufficient  residue  to  pay  said  money  legacies 
in  full,  then  in  such  event  they  are  to  abate  pro  raku" 

-    Her  will  then  proceeded : 

"I  give,  devise  and  bequeath  unto  my  granddaughter,  Mary  L.  Higbie,  all^ 
my  right,  title  and  interest  in  and  to  the  premises  at  the  comer  of  Third  and^ 
Ninth  streets,  in  Plainfield,  and  to  her  heirs  and  assigns  forever. 

''AH  the  rest,  residue  and  remainder  of  my  estate,  both  real  and  personal, 
wherever  the  same  may  be,  I  give,  devise  and  bequeath  unto  my  grandson, 
William  M.  Higbie,  to  his  heiis,  executon^  administrators  and  assigns  forever." 

When  the  will  was  made  and  when  the  testatrix  died,  the 
Plainfield  property  was  encumbered  by  two  mortgages  securing 
personal  bonds  of  the  testatrix. 

On  bill  filed  by  the  executors,  the  chancellor  decreed  that 
Mary  L.  Higbie  was  entitled  to  have  these  bonds  paid  out  of  the 
residuary  estate,  both  personal  and  real.  From  this  decree 
William  M.  Higbie  appeals. 

On  reading  this  will  with  the  sole  object  of  discovering  the 
mind  of  the  testatrix,  and  without  regard  to  any  1^1  rules 
which  may  have  been  established  for  the  construction  of  such 
instruments,  these  two  purposes  seem  to  be  plainly  implied— one, 
that  her  just  debts  should  be  paid  out  of  her  money  and  nego- 
tiable securities,  the  other,  that  her  granddaughter  should  have 
not  necessarily  an  absolute  title  to  the  Plainfield  property,  but 
the  right,  title  and  interest  of  the  testatrix  therein.     When  we 
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remember  that  the  right,  title  and  interest  of  the  testatrix  in  the 
Plainfield  property  consisted  of  the  fee  encumbered  by  two  of 
her  just  debts,  a  doubt  at  once  arises  whether  she  intended  those 
debts  to  be  included  among  the  debts  that  were  to  be  paid  out  of 
her  money  and  negotiable  securities,  or  intended  them  to  remain 
charged  upon  the  Plainfield  property  only. 

The  most  satisfactory  solution  of  the  doubt  thus  engendered 
is  found  in  the  I^al  rule,  that  the  personal  estate  of  a  testator  is 
the  primary  fund  for  the  payment  of  his  debts,  even  though  the 
debts  be  secured  by  mortgage  upon  his  realty,  and  that  the  per- 
sonalty will  not  be  exonerated  from  this  primary  liability  merely 
because  the  testator  has  evinced  a  purpose  to  charge  his  debts 
upon  his  real  estate,  unless  he  has  clearly  indicated  an  intention 
to  discharge  his  personal  property  therefrom.  Whitehead  v. 
Gibbonsy  ^  Stock.  230;  Keene  v.  ilunn,  1  C.  E.  Gr.  S98  ; 
Shreve  v.  Shreve,  2  C.  E.  Gr.  ^87;  Slack  v.  Emery,  S  Stew.  Eq. 
4S8;  3  Wms.  Exrs.  {R.  &  T.)  161,  "^1678. 

While  therefore  this  will  does  not  show  that  the  testatrix  in- 
tended that  her  granddaughter  should  have  the  Plainfield  prop- 
erty discharged  of  the  mortgage  debts,  it  cannot  be  said  to  show 
that  she  designed  to  have  her  personal  estate  relieved  of  its  legal 
liability  as  a  primary  fund  for  the  payment  of  those  debts ;  and 
consequently  the  residuary  legatee  can  take  only  so  much  per- 
sonal property  as  may  be  left  after  the  mortgages  are  satisfied. 

But  with  r^ard  to  the  residuary  real  estate,  a  different  result 
must  be  reached. 

Aside  from  statutory  provisions,  executors  have  no  power  to 
use  the  lands  of  the  testator  for  the  payment  of  his  debts,  except 
so  far  as  an  intent  to  give  them  such  power  appears  in  the  will. 
The  present  will  gives  the  executors  no  power  whatever  to  devote 
any  portion  of  the  realty  to  the  payment  of  the  debts  secured  by 
mortgage  on  the  Plainfield  property.  There  is  no  general  direc- 
tion that  debts  shall  be  paid,  from  which  to  infer  a  charge  of  the 
debts  upon  the  residuary  realty.  Except  the  legal  rule  as  to  the 
payment  of  debts  out  of  personalty,  above  mentioned,  there  is 
nothing  to  repel  the  implication,  contained  in  the  form  of  the 
devise  to  Mary  L.  Higbie,  that  she  was  to  take  the  Plainfield 
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property  encumbered  with  the  mortgage  debts.  As  between  her 
and  the  residaarj  devisee,  the  law  is  indifferent,  and  therefore 
this  implied  intention  of  the  testatrix  should  prevail. 

So  iar  as  the  decree  below  subjects  the  residuary  real  estate  to 
the  payment  of  these  debts  in  exoneration  of  the  mortgaged 
premises,  it  must  be  reversed. 

For  reversal — Dixon,  Garrison,  Lippincott,  Magie, 
Reed,  Van  Syckel,  Bogert,  Brown,  Krueger,  Sims — 10. 

For  affirmance — ^None. 


The  Pennsylvania  Railroad  Company  et  al.,  appellants. 


The  National  Docks  and  New  Jersey  Junction  Con- 
necting Railway  Company,  respondents. 

1.  The  verdict  of  a  jury,  upon  an  appeal  from  an  award  of  oommissioners, 
fixing  the  compensation  to  be  paid  to  a  landowner  for  the  taking  of  his  land 
by  eminent  domain,  ceases  to  be  a  criterion  of  the  value  of  such  land  after  it 
has  been  set  aade. 

2.  The  tender,  to  a  landowner,  of  the  amount  of  a  verdict,  which  is  after- 
ward set  aside,  and  the  payment  thereof  into  court  upon  his  refusal  to  accept 
the  same,  is  not  the  making  of  that  just  compensation  which  the  constitution 
requires  as  a  prerequisite  to  the  taking  of  private  property  for  public  use, 
and  does  not  entitle  the  condemning  party  to  enter  upon  and  take  possession 
of  the  land  which  it  seeks  to  acquire. 

3.  A  preliminary  injunction  will  never  issue  where  the  right  of  the  com- 
plainant depends  upon  an  unsettled  question  of  law. 

4.  An  order  or  decree  which  absolutely  and  finally  disposes  of  every  matter 
which  is  involved  in  the  cause  can  only  be  made  upon  final  hearing. 

On  appeal  from  an  order  of  the  chancellor,  directing  the  issuing 
of  a  preliminary  injunction^  who  delivered  the  following  opinion  : 
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The  complainant  is  a  railroad  corporation,  duly  organized 
under  and  in  pursuance  of  the  provisions  of  the  act  to  authorize 
tiie  formation  of  railroad  corporations  and  regulate  the  same, 
approved  April  2d,  1873  (Rev,  p.  9^6),  and  its  supplements, 
ioow'n  as  the  Greneral  Railroad  law. 

That  which  it  is  to  accomplish  is  a  direct  connection,  as  its 
name  indicates,  between  two  rtiilroads — the  National  Docks  and 
*lie  New  Jersey  Junction — within  the  corporate  limits  of  the  city 
of  Jersey  City. 

Its  route  is,  approximately,  a  straight  line  between  points  upon 

"^he  railroads  designated,  about  half  a  mile  apart.     The  route 

(beginning  at  the  southerly  end  and  tracing  it  northerly)  crosses 

meadow  land  and  public  streets,  for  some  one  thousand  five 

Ijundred  feet,  until  it  reaches  elevated  land  of  the  defendants, 

commencing  at  the  northerly  side  of  Railroad  avenue  and  rising 

above  that  avenue  some  twenty-three  feet,  and  extending  more 

thao  five  hundred  feet  in  width  northerly  therefrom,  upon  which 

land  the  defendants  have  constructed  a  car  yard.     The  route  of 

*be  complainant's  road  is  laid  through  this  yard,  and  beyond  it, 

*^optherly,  reaches  the  New  Jersey  Junction  railroad.     It  is  pro- 

f^*^^  to  cross  the  yard  by  means  of  a  tunnel  constructed  of 

masonry,  which,  in  process  of  construction,  will  necessitate  the 

"^P^ning  of  the  surface  of  the  yard  for  its  entire  width  and  the 

^turbance  of  twenty-one  railroad   tracks  of  the  defendants 

'^^^^ted  and  used  in  the  yard,  over  the  route. 

The  United  New  Jersey  Railroad  and  Canal  Company  is  a 
^^T>oration  of  this  state  and  the  owner  in  fee  of  the  property 
"  ^^  for  the  car  yard.  It  has  leased  that  land,  among  other 
l^^^perty,  to  the  Pennsylvania  Railroad  Company,  a  corporation 
^^  the  State  of  Pennsylvania,  for  a  long  term  of  years. 

I^he  complainant  insists  that  by  proceedings  in  condemnation 
^SP^inst  the  two  companies  last  named,  it  has  acquired  the  right 
^  cross  the  yard,  by  means  of  the  tunnel  indicated,  in  a  reason- 
^^le  manner,  consistent  with  safety  and  the  least  possible 
***terftrenoe  with  the  ordin.*ry  and  legitimate  use  of  the  car 
y^ixi  by  the  defendants.  The  object  of  the  bill  is  to  secure  to 
•^^  complainant  the  proper  exercise  of  this  right,  and,  as  a  pre- 
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liminary  step,  to  obtain  a  mandatory  injunction  which  will  require 
the  defendants  to  remove  from  those  parts  of  its  three  most 
southerly  tracks  in  the  car  yard,  which  lie  over  the  route  of 
crossing,  cars  which  they  continually  store  there,  so  that  the  oom- 
plainaut  may  safely  commence  its  work  of  excavation  for  the 
tunnel.  The  insistment  is  that,  by  the  condemnation  proceed- 
ings, a  right  to  cross  the  car  yard  has  been  acquired,  the  exercise 
of  which,  though  it  must,  to  some  extent,  interfere  with  the  u&e 
of  the  property  crossed  for  railroad  purposes,  must  not  so  inter- 
fere as  to  be  destructive  thereof  or  as  to  exceed  the  bounds  of 
reasonable  necessity.  Hence,  it  is  argued,  the  case  presented  is^ 
one  where  there  exists  mutual  rights  of  use  or  easement  in  the 
same  land,  the  enjoyment  of  which  a  court  of  equity  will  control 
and  r^ulate,  upon  being  satisfied  of  disagreement  or  of  misunder- 
standing as  to  the  use,  between  the  parties  concerned. 

This  jurisdiction  is  established.  Delaware^  Lackaioanna  and 
Western  Railroad  Co.  v.  Ei-ie  Railway  Co.,  6  C.  E.  Gr.  fl98 ; 
National  Books  Railroad  Co.  v.  Central  Railroad  Co.,  6  Stew. 
Eq.  767;  National  Docks  &c.  Railroad  Co.  v.  United  Companies 
&c.,  2i  Vr.  217 ;  Jersey  City  and  Weste)*n  Railroad  Co.  v. 
Central  Railroad  Co.,  3  Dick.  Ch.  Rep.  379;  National  Docks 
<fco.  Railroad  Co.  v.  Pennsylvania  Railroad  Co.,  7  Dick.  Ch. 
Rep,  68 y  66;  National  Docks  &c.  Railroad  Co.  v.  Pennsylvania 
Railroad  Co.,  7  Dick.  Ch.  Rep.  68,  690. 

The  primary  question  in  the  present  case  is  whether  the  com- 
pluinant  has  duly  acquired  the  right  it  asserts. 

It  claims  its  right  in  virtue  of  proceedings  in  oondemnatiua 
whicli  were  instituted  by  application  for  the  appointment  of 
commissioners  in  March,  1889,  by  a  petition  which  defined  the 
character  of  the  crossing  then  contemplated.  The  commissioners 
were  appointed,  and  thereupon,  upon  the  application  of  the 
defeiulants,  the  proceedings  were  taken  in  review,  upon  certioraf-i, 
to  the  supreme  court,  and  from  thence,  by  writ  of  error  at  the 
instance  of  the  complainant,  to  the  court  of  errors  and  appeals. 
Pending  this  review,  one  of  the  commissioners  died,  and  his 
place  was  filled  by  the  appointment  of  another  person,  and  that 
action  also  was  reviewed  upon  certiorari  at  the  instance  of  the- 
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defendants.     Thereafter  two  applications  by  the  defendants  to 
the  United  States  circuit  court  furtlier  stayed  proceedings.     In 
<K)nseqnence  of  these  several  litigations  and  the  trial  before  the 
commissioners,  the  report  of  the  commissioners  was  not  made 
until  the  end  of  May,  1893,  more  than  four  years  from  the 
institution  of  the  proceedings.     It  awarded  to  the  defendants 
1182,569  for  their  land  and  damages.     From  this  award  both 
parties  appealed  to  the  circuit  court  of  Hudson  county,  and  there, 
in  September,  1893,  the  complainant,  by  amendment  permitted  by 
the  court,  changed  its  plan  of  crossing  from  a  walled  cut,  which 
<X)uld  be  crossed  by  bridges  and  necessitated  a  considerable  eleva- 
tion of  the  southerly  side  of  the  defendants'  yard,  to  an  arched 
*tuDnel,  deeper  in  the  ground  than  the  cut,  which  materially  reduces 
the  elevation  to  which  the  southerly  part  of  the  yard  will  have  to 
be  brought     Upon  trial  under  this  plan,  the  jury  by  its  verdict 
allowed  the  defendants  $95,000   for  their  land  and  damages. 
Later,  tender  of   the  amount  of   this  verdict,   with   interest 
thereon,  was  made  by  the  complainant,  and  the  amount  of  the 
tender  being  refused,  it  was  paid  to  the  clerk  of  the  circuit  court. 
Thereafter  an  action,  similar  in  object  to  the  present  suit,  was 
^mmenced  in  this  court.     The  defendants  resisted  the  granting 
of  the  relief  sought  by  it,  urging,  among  other  things,  that  the 
^^mplainant  had  not  secured  the  right  to  enter  upon  their  lands 
'because  it  had  paid  the  amount  found  as  compensation  to  the 
<^'erlc  of  the  circuit  court  without  the  knowledge  or  consent  of 
^^^    court  evinced   by  its  order,  and   hence  had    not  paid  the 
'not^ey  into  court,  and  also,  that  as  the  public  easement  in  Rail- 
>*oacJ  avenue,  at  the  point  where  the  complainant's  route  crosses 
'^>  I^  ad  been  vacated  by  the  municipal  authorities,  the  northerly 
halP"of  that  avenue  there  was  the  property  of  the  defendants  free 
fror»:3  the  public  easement  and  could  not  be  entered  upon  by  the 
^^  plainant,  without  which  entry  it  would  be  impracticable  for  the 
^^^  plainant  to  proceed  with  its  construction.     In  both  these  con- 
^^^t^ons  they  were  sustained  by  this  court  (7  Dick.  Ch.  Rep,  58), 
"^^^     thereupon   the  complainant's  bill  was  dismissed,  without 
P^j^dioe,  however,  to  another  suit  for  the  same  relief,  after  the 
-due    payment  of  the  amount  of  the  verdict  into  court.     From 
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this  decree  of  dismissal  the  complainant  appealed.     See  7  Diok^ 
C/i.  Rep,  690. 

Since  this  decree,  the  complainant  has  again  tendered  the- 
amount  of  the  verdict,  with  interest,  and  upon  its  being  refujsed 
lias  duly  paid  it  into  court,  and  it  has  also,  by  condemnation 
proceedings,  in  which,  upon  appeal,  there  was  a  verdict  of  a 
jury,  ascertained  what  the  just  compensation  for  the  northerly 
half  of  Railroad  avenue  for  its  purposes,  within  its  route,  is, 
and  has  duly  tendered  that  sum  ($10,000),  with  interest,  and,. 
upon  its  refusal,  has  paid  it  into  court.  Thus  it  presents  a  com- 
pletion of  the  title  in  the  particulars  in  which  it  was  formerly 
held  to  be  incomplete  and  removes  the  former  objections  to  the 
relief  sought. 

The  statute  authorizes  entry  after  just  compensation  shall  first 
have  been  made  and  provides  a  method  for  the  ascertainment  of 
that  compensation ;  in  the  first  instance  by  the  action  of  commis- 
sioners, and  then,  if  an  appeal  is  liad  from  the  commissioners^ 
award,  by  the  action  of  a  jury,  and  also  prescribes  how  the  com- 
pensation shall  be  paid,  and  there  it  stops. 

In  dealing  with  an  owner  who  is  free  from  disabilities,  the 
just  compensation  must  be  tendei^  and  actually  paid  if  the 
owner  will  take  it,  but  if  there  be  disabilities  or  it  be  refused  uj^wn 
tender,  it  may  be  constructively  paid  by  its  deposit  in  court  for 
the  owner.  By  such  ascertainment,  tender  and  payment  the 
condemning  company  acquires  the  right  to  take  possession  of 
the  land  and  proceed  with  the  work  of  constructing  its  road. 
Johnson  v.  Baltimore  and  New  York  Railway  Co,^  18  Stew.  Eq. 
45  i;  Waite  v.  Port  Reading  Railway  Co.,  8  Dick.  Ch.  Rep.  3^6; 
Packard  v.  Bergen  Neck  Railway  Co.,  S  Dick.  Ch.  Rep.  2S1 ; 
S.  C.  on  appeal,  3  Dick.  Ch.  Rep.  ^93 ;  Jersey  City  and  Wesie^-n 
Railroad  Co.  v.  Central  Railroad  Co.^  3  Dick.  Ch.  Rep.  384- 

As  this  case  stood  at  the  filing  of  the  present  bill,  a  writ  of 
error  had  been  sued  out  to  review  the  rulings  of  the  circuit  court, 
in  accordance  with  which  the  verdict  of  the  jury  was  rendered,, 
and  it  was  urged  that  pending  the  determination  of  that  review 
the  complainant's  right  to  enter  was  suspended  or  incomplete*. 

The  sufficient  answer  to  this  proposition  has  been  given  by 
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*^*oe-ChanceIlor  Pitney  in  Packard  v.  Bergen  Neck  Railway 
^■,  9iipra,  that  the  statute  {Rev,  p.  9^8  §§  H^  13)  does  not 
./^^^template  a  stay  upon  the  suing  out  of  a  writ  of  error,  nor  is 
^.  ^'^  anything  in  the  nature  and  eflTect  of  a  writ  of  error  to 
^^  the  complainant's  exercise  of  its  right, 
^^^^•ow,  by  supplemental  answer,  it  has  been  made  to  appear 
^    ^^  since  the  bill  was  filed,  the  supreme  court  has  determined 
»^  there  was  error  in  the  trial  at  the  circuit  court,  which  ha&. 
VttQuoed  a  reversal  of  the  judgment  entered  upon  the  verdict,  the 
setting  aside  of  the  verdict  and  the  adjudication  that  it  shall  be 
for  nothing  holden  and  that  a  venire  de  novo  shall  issue. 

In  consequence  this  question  is  presented :  Does  the  setting 
aside  of  the  verdict  affect  the  right  to  enter  and  proceed  with 
the  work  of  construction,  which  the  complainant  claims  to  have 
acquired  by  its  tender  and  payment  into  court? 

In  support  of  an  affirmative  answer,  it  is  argued  that  the 
verdict  having  been  adjudged  to  be  erroneous  and  having  been  set 
aside,  it  is  demonstrated  that  the  compensation  tendered  and  paid 
into  court  was  not  just,  and  therefore  that  no  right  was  acquired 
by  the  tender  and  payment  relied  on,  and  the  appeals  taken  from 
the  commissioners'  report  having  superseded  their  award,  as  was 
held  in  Johnson  v.  Baltimore  Railway  Co.,  supra,  no  right  of 
entry  can  be  obtained  until  a  verdict,  under  correct  instructians 
and  rulings  of  the  court,  shall  be  had  and  the  amount  ascertained 
by  it  shall  be  paid. 

On  the  other  side  it  is  urged  that  the  amount  found  by  the 
jury  having  been  duly  paid  while  the  verdict  remained  unreversed, 
that  which  the  statute  then  established  as  just  compensation  was 
made,  and  a  right  thereupon  vested  which  subsequent  reversal 
of  the  verdict  cannot  affect. 

The  mere  reversal  of  the  verdict  for  error  at  the  trial  doe?^ 
not  determine  that  the  compensation  found  is  not  just.  It 
decides  only  that  questions  involved  in  the  process  of  reaching  it 
were  not  properly  submitted  to  the  jury,  and  that  as  they  have 
or  may  have  misled  the  jury,  there  must  be  a  retrial.  It  may 
yet  be  decided  that  the  sum  paid  by  the  complainant  is  adequate 
or  even  more  than  adequate  compensation. 
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That  the  l^islature  may  prescribe  a  period,  in  proceedings 
before  an  impartial  tribunal  authorized  by  it  to  ascertain  just 
compensation,  when  a  sum  found  shall  be  deemed  the  compensa- 
tion necessary  to  be  made  to  secure  possession  of  the  land  by  the 
condemning  company,  is  too  well  settled  to  need  support  by 
citations  of  authorities — and  this  even  though  it  be  held  that 
review  of  these  proceedings  may  follow.  St.  Louis,  Keokuk  and 
Northwestern  Railroad  Co,  v.  Clark,  119  Mo.  S67.  I  think 
tliat  such  a  period  is  fixed  by  the  statute  here  involved.  The 
statute  provides  that  the  condemning  company  shall  not  enter 
upon  or  take  possession  of  any  land  until  it  shall  have  paid  the 
amount  assessed  by  the  commissioners  in  case  the  report  of  the 
commissioners  is  not  appealed  from,  or  the  amount  which  shall 
he  found  by  the  jury  by  whom  the  issues  "shall  be  tried"  in 
case  of  appeal.  It  is  to  be  noted  that  the  amount  to  be  paid  is 
not  the  amount  of  a  judgment  which  may  be  rendered  in  the 
court  appealed,  to,  but  the  amount  found  by  the  jury.  Such  a 
provision  implies  that  the  legislative  design  was  to  clothe  the 
condemning  company  with  ability  to  perfect  its  right  of  entry  as 
soon  as  a  verdict  should  be  had,  without  waiting  either  for  judg- 
ment upon  the  verdict  or  the  conclusion  of  proceedings  in  review. 
This  language  in  the  statute  is  immediately  followed  by  a  pro- 
vision which  permits  the  landowner  to  accept  the  award  of 
commissioners  without  affecting  an  appeal  therefrom,  and  the 
condemning  company  to  pay  the  commissioners'  award  into 
court,  and  at  the  same  time  appeal  from  the  award  and  take  pos- 
session of  the  land.  So  far  as  the  power  sought  to  be  conferred 
upon  the  condemning  company  to  hold  the  compensation  in 
(H)urt  pending  its  appeal  is  concerned,  this  provision  has  been 
held  to  be  unconstitutional  {Redman  v.  Philadelphia,  Marlton 
and  Medford  Railroad  Co.,  6  Stew.  Eq.  165),  but  nevertheless  it 
evinces  a  legislative  purpose  entirely  consistent  with  and  which 
supports  the  interpretation  I  have  given  to  the  language  first 
referred  to. 

The  evident  design  was  to  expedite  the  completion  of  a  bene- 
ficial public  convenience  by  a  summary  determination  of  just 
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'^pensatioD,  the  payment  of  which  is  to  precede  the  entry  upon 

'^€  Jand  and  prosecution  of  the  work. 

In  the  former  application  to  this  court  for  the  relief  now 

^^^ght,  Vioe-Chancellor  Van  Fleet  said,  in  view  of  the  proceed- 

^  §"    in  error  then  pending :  "  The  sum  which  must  be  regarded 

^^^JUst  compensation  for  the  land  taken  in  this  case  has  already 

/^^  finally  determined,  so  far,  at  least,  as  to  invest  the  complain- 

^^^  with  a  right,  on  tender  and  refusal  of  the  money  and  its 

i^yment  into  court,  to  take  such  possession  of  the  land  as  may 

be  necessary  to  enable  it  to  proceed  with  the  construction  of 

its  road  thereon,  and  the  sum  so  paid  has  been  tendered  and 

•refused.     So  far  I  regard  the  complainant's  case  free  from  doubt 

or  dispute.'' 

In  Jersey  (My  &o.  Railroad  Co.  v.  Central  Railroad  Co.^  S 
Dick.  Oh.  Rep.  384,  the  same  distinguished  justice  said :  "As  I 
understand  the  Greneral  Railroad  law  and  the  adjudications 
respecting  its  construction,  the  verdict  of  the  jury  that  tries  an 
appeal  from  the  award  of  commissioners,  fixes  finally  and  con- 
■dusively  the  sum  which,  in  that  particular  case,  must  be  regarded 
as  just  compensation,  so  far  as  may  be  necessary  to  confer  upon 
the  condemning  company  the  right,  on  the  payment  of  the 
money,  to  appropriate  the  property  condemned.  The  award  of 
the  commissioners  is  the  first  step  in  ascertaining  what  is  just 
compensation  to  the  landowner,  and  the  verdict  of  the  jury  that 
tries  the  appeal  from  such  award  is  the  last  and  final  step." 

When  the  complainant  paid  its  money  this  verdict  remained 
unreversed  by  force  of  the  statute  fixing  the  just  compensation 
to  be  made,  and,  upon  that  payment,  I  think  the  right  to  enter 
upon  the  land  and  prosecute  the  work  of  constructing  its  road 
vested  in  the  complainant  and  now  remains  as  immutable  by  a 
subseqnent  reversal  of  the  verdict,  as  the  title  of  one  who  buys 
at  a  judicial  sale  in  enforcement  of  a  decree  of  a  court  of  general 
jurisdiction,  which  is  subsequently  reversed.  ShvJiz  v.  Sanders, 
11  SUw.  Eq.  16 i;  8.  C.  on  appeal,  11  Stew.  Eq.  ^93. 

It  was  insisted,  in  the  next  place,  in  virtue  of  the  appeal  by 
the  complainant  from  the  decree  in  its  former  suit  in  this  court, 
that  that  suit  is  still  pending  in  the  court  of  errors  and  appeals. 
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and  that  as  this  suit  is  of  the  same  nature  and  effect  and  between 
the  same  parties^  notwithstanding  the  title  here  alleged  depends 
upon  another  tender  and  different  method  of  effecting  payment 
into  court,  and  the  land  in  Railroad  avenue  has  been  taken  by^ 
condemnation,  this  suit  cannot  be  maintained. 

I  need  not  consider  the  questions  suggested  under  this  insist- 
ment.  The  record  and  proceedings  in  the  former  suit  are  re- 
ferred to  in  the  bill  in  this  suit  and  were  used  upon  the  argument 
of  the  order  to  show  cause.  Upon  inspecting  that  record,  I  find 
that,  since  the  argument  before  me,  the  court  of  errors  and 
appeals,  by  its  decree,  has  aflBrmed  the  decree  of  this  court  and 
has  remitted  the  record  to  this  court,  so  that  the  original  bill  iiv 
the  former  cause  stands  dismissed  without  prejudice  to  the  pres- 
ent proceeding.  The  opinion  of  the  court  of  errors  and  appeals 
is  found  in  SO  AU.  Rep.  681. 

It  was  next  urged  by  the  defendants  that  the  proceedings  for 
the  vacation  of  Railroad  avenue  have  been  removed  to  the 
supreme  court  for  review,  and  that  in  case  it  shall  be  deter- 
mined that  they  are  illegal,  then  Railroad  avenue  will  be  au 
existing  highway  ov«r  which  the  complainant  cannot  construct 
its  railway  upon  the  grade  it  proposes,  which  is  above  the  high- 
way, but  not  high  enough  to  permit  free  and  uninterrupted  use- 
of  the  highway  as  the  statute  (flep.  p.  930  §  14)  requires,  and 
as  the  complainant  has  no  right  to  cross  an  existing  highway  at 
such  a  grade,  and  it  is  uncertain  whether,  if  the  proceedings  for 
the  vacation  of  Railroad  avenue  be  set  aside,  a  new  and  lawful 
vacation  of  it  or  change  of  its  grade  can  be  had,  this  court  should 
not  compel  the  defendants  to  submit  to  the  inconvenience  and 
damage  they  will  sustain  in  the  construction  of  a  crossing  which, 
may  never  be  available  for  the  complainant's  purposes. 

A  proposition  somewhat  similar  to  this  was  presented  to  Vioe- 
Chancellor  Van  Fleet  in  the  former  suit,  by  contention  that  the^ 
injunction  desired  should  not  issue  because  the  defendants'  land 
in  Railroad  avenue,  within  the  complainant's  route,  had  not  been 
condemned,  and,  the  public  easement  having  been  vacated,  the- 
complainant  could  not  toter  upon  it  to  reach  the  point  at  which 
it  desired  to  commence  work,  and  the  issuance  of  an  injunction 
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^  remove  cars  from  three  tracks  over  the  cotDplainaDt's  route  at 
^oe  southerly  side  of  the  car  yard  would  work  the  defendants^ 
^Convenience  without  benefit  to  the  complainant.     The  vice- 
^'^ancellor  agreed  to  the  proposition.     That  position,  I  think, 
'^^  Kuore  tenable  than  this.     If  it  be  conceded  that  the  proceed- 
'^6^    for  the  vacation  of  Railroad  avenue  are  illegal,  then  there 
^    be  no  doubt  of  the  right  of  the  complainant  to  reach  the 
.  ^^^hcrly  side  of  the  car  yard  at  Railroad  avenue  and  work  over 
^t  avenue  with  vehicles  which  may  lawfully  pass  over  a  high- 
♦;^  in  the  enjoyment  of  the  public  easement.     But  if  the  vaca- 
^  V>e  legal,  then  the  Railroad  avenue  condemnation  proceedings 
%^A.  tender  and  payments  into  court  thereunder,  give  the  com- 
plainant a  special  right  of  possession  of  the  land  condemned  for 
the  purpose,  not  only  of  crossing  with  its  road,  but  also  for  the 
purpose  of  construction  incidental  to  the  maintenance  and  com- 
pletion of  that  road.     But  more  than  this,  upon  examination  of 
the  amended  plan  of  crossing,  I  do  not  find  that  the  elevation 
of  the  roadbed  of  the  complainant  through  its  proposed  tunnel 
is  stated.     The  maximum  height  of  the  crown  of  the  completed 
arch  is  given,  but  the  depth  to  which  the  walls  may  go  is  not 
limited.     Hence,  the  roadbed  at  Railroad  avenue  may  be  con- 
structed upon  the  present  grade  of  that  highway.     With  the 
consent  of  the  municipality  such  a  crossing  will  be  legal.     This 
situation  is  then  presented :  The  vacation  proceedings  have  not 
been  declared  to  be  illegal.     If  they  are  illegal,  the  complainant 
may  lawfully  cross  into  its  tunnel  by  procuring  the  assent  of  the 
municipality  to  a  grade  crossing,  or  it  may  secure  a  change  in 
the  grade  of  Railroad  avenue  or  a  new  vacation  of  that  high- 
way.   It  thus  appears  that  the  crossing  condemned  through  the 
defendants'  yard  is  not  an  impossibility. 

Under  such  circumstances  I  fail  to  perceive  any  sufficient 
reason  for  refusing  the  complainant  the  aid  it  seeks  merely  be- 
cause it  has  not  yet  acquired  the  right  to  construct  and  operate 
its  railroad  across  RailroaJ  avenue.  Months  will  elapse  before 
the  tunnel  can  be  completed,  and  in  that  time  the  review  of  the 
proceedings  for  the  vacation  of  Railroad  avenue  may  be  com- 
pleted, and,  if  they  result  unfavorably  to  the  complainant,  either 
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a  new  vacation,  a  change  in  the  grade  of  Railroad  avenue,  or  a 
<;onsent  to  a  grade  crossing  may  be  had.  But,  however  this  may 
be,  I  think  it  would  establish  a  precedent,  detrimental  to  the 
expeditious  construction  of  railroads  and  consequent  development 
of  the  state,  to  hold  that  chancery  will  not  aid  the  proper  enjoy- 
ment of  a  duly-acquired  right  to  cross  another  railway,  until  the 
right  to  the  whole  proposed  route  of  the  new  company  shall  be 
actually  secured.  If  the  condemning  company  were  not  solvent 
and  acting  in  good  faith,  there  might  possibly  be  reason,  in  the 
situation  stated,  for  staying  the  hand  of  the  court.  But  here 
the  condemning  company  has  given  every  evidence  of  being 
possessed  of  ample  means,  and  of  being  intent  upon  the  comple- 
tion of  its  road  in  good  faith.  Its  entire  route,  with  the  excep- 
tion of  the  right  to  cross  Railroad  avenue  on  grade  or  at  an 
insufficient  height  above  its  present  grade,  to  admit  of  traffic  in 
that  highway  at  its  present  grade,  has  been  secured.  It  has 
constructed  an  expensive  iron  or  steel  trestle,  resting  upon  stone 
foundations,  from  its  southerly  terminus  to  Railroad  avenue,  and 
over  a  portion  of  that  avenue  it  has  built  an  expensive  stone 
causeway,  and  besides  this  it  has  practically  paid  the  defendants 
more  than  $105,000  and  now  proposes  to  begin  the  construction 
of  a  tunnel  which  will  probably  exceed  in  cost  all  the  work  that 
it  has  thus  far  accomplished,  and  it  submits  to  the  control  of 
tliis  court  in  the  j)erformance  of  the  work  of  building  that 
tunnel,  within  the  ])roper  limits  of  the  right  it  has  secured. 
There  is  no  sugr^estion  of  its  inability  to  complete  the  tunnel  as 
soon  as  the  performance  of  the  work  is  practicable  with  the 
least  possible  injury  to  the  defendants. 

The  consequence  of  an  inability  of  the  complainant  to  cross 
Railroad  avenue  with  its  railway  will  not  be  detrimental  to  the 
defendants  if  the  tunnel  be  built  with  due  expedition,  and  in  tiie 
manner  contemplated  in  the  condemnation  proceedings.  After 
it  sliall  be  completed,  if  th6  railway  cannot  be  operated  through 
it,  the  injury  will  fall  upon  the  complainant  alone. 

It  has  been  further  objected  that  it  does  not  appear  that  the 
complainant  and  defendants  fail  to  agree  as  to  the  mutual  use  of 
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the  land  in  which  the  crossing  is  to  be  constructed;  in  other 
words,  as  to  the  proper  method  of  constructing  the  tunnel. 

The  contention  before  me  demonstrates  such  a  disagreements 
At  the  condemnation  trial  in  the  Hudson  county  circuit  court 
the  complainant's  counsel  declared  that  his  client ''  must  make 
this  crossing  in  the  moat  reasonable  and  consistent  way  of  safety 
and  also  with  the  least  possible  interference  with  the  operation  of 
the  old  company's  line,"  and  later  the  same  counsel  declared  that 
an  opening  of  the  entire  route  at  one  time  for  the  construction 
of  the  tunnel  would  be  unreasonable.  The  condemnation  was 
tried  apparently  upon  the  understanding,  by  court,  jury  and 
parties,  that  the  construction  is  to  be  accomplished  with  the  least 
possible  injury  to  the  defendants,  under  a  method  of  construction 
which  under  all  circumstances  shall  be  reasonable. 

Upon  that  understanding  the  defendants  now  urge  that  it  will 
be  reasonable  and  of  the  least  injury  to  them  for  the  complain- 
ant to  support  the  tracks  under  which  excavation  shall  be  made, 
during  the  excavation,  by  the  use  of  stringers  properly  supported* 
They  think  that  the  walls  of  the  tunnel  may  be  constructed 
under  the  supported  tracks  and  that  it  may  be  feasible  to  so 
elevate  the  stringers  that  the  arch  of  the  tunnel  can  be  turned 
while  the  tracks  are  in  use.  On  the  other  hand,  the  complain- 
ant contends  that  it  should  be  allowed  to  cut  three  of  the  defend- 
ants' tracks,  and  upon  their  restoration  over  the  completed  tunnel 
cut  three  other  tracks,  and,  pursuing  such  a  course  through  the 
yard,  shall  not  at  any  time  put  more  than  three  tracks  in  disuse. 
It  objects  that  if  it  should  be  required  to  support  all  tracks  over 
its  excavation  during  the  progress  of  the  work,  the  work  would 
be  retarded  by  the  obstructions  which  the  stringers,  posts  and 
bracings  would  occasion  to  the  general  prosecution  of  the  work, 
and  particularly  to  the  use  of  derricks  necessary  to  the  expedi- 
tious building  of  the  walls  of  the  tunnel.  It  also  objects  that  it 
MTould  be  difficult  to  securely  support  the  tracks  by  stringers 
unless  they  can  project  beyond  the  cut,  on  each  side  thereof,  fur 
some  feet,  so  as  to  obtain  a  more  secure  support  for  their  ends 
than  the  edges  of  the  cut  will  afford,  though  those  edges  should 
be  shored  up  in  the  most  approved  manner,  and,  as  the  defend- 
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ants  will  not  consent  to  such  extension  of  the  stringers  beyond 
the  route  condemned,  it  should  not  be  required  to  support  the 
tracks. 

This  disagreement,  in  addition  to  the  attitude  of  the  parties 
to  each  other,  as  is  evinced  hy  the  long  litigation  to  which  I 
have  referred,  convinces  me  that  necessity  now  exists  for  the 
interference  of  this  court.  Bonaparte  v.  Camden  and  Amboy 
Railroad  Co.,  Baldw.  W6,  2S2. 

I  am  of  opinion  that  the  complainant  should  be  permitted  to 
enter  upon  the  condemned  route  of  crossing  and  prosecute  the 
work  proposed,  but  in  such  manner  that  not  more  than  three  of 
the  defendants'  tracks  shall  be  in  disuse  at  any  time.  I  think 
that,  during  the  progress  of  excavation,  the  tracks  under  which 
the  excavation  is  being  done  may  be  supported  so  that  cars  may 
be  moved  over  them  in  the  ordinary  and  necessary  use  of  the 
car  yard.  I  am  also  of  opinion  that,  during  the  construction  of 
the  walls  and  arch,  the  complainant  should  be  permitted  to  cut 
the  tracks  and  keep  them  in  disuse  so  long  as  reasonable  expedi- 
tion in  that  construction  demands.  It  is  obvious  to  me  that 
cars  should  not  be  stored  or  suffered  to  remain  upon  temporarily- 
8U}>portc(l  tracks,  and,  because  of  that,  that  the  number  of  such 
tracks  should  also  be  limited  to  three  at  one  time. 

I  will  order  that  an  injunction  issue  to  prevent  the  further 
storage  of  cars  upon  the  three  most  southerly  tracks  of  the  car 
yard,  over  the  complainant's  condemned  right  of  way,  pending 
the  construction  of  the  tunnel  at  that  point,  but  will  require  the 
complainant  to  support  those  tracks  so  that  cars  may  be  moved 
over  them  as  necessity  in  the  use  of  the  yard  demands,  until  the 
excavation  under  them  for  the  tunnel  shall  l)e  completed.  Then 
similar  restraint  in  the  use  of  the  next  three  tracks  shall  become 
operative^  and  those  tracks  shall  be  supported  until  the  excava- 
tion under  them  for  the  tunnel  shall  be  completed.  As  the 
excavation  under  the  second  set  of  three  tracks  progresses,  the 
fi i*st  three  may  be  cut  and  the  tunnel  completed  under  their 
location,  and,  after  completion  of  the  tunnel,  the  tracks  shall  be 
replaced.  Thereupon,  the  second  three  tracks  may  be  cut  and 
the  work  of  tunnel  construction  commenced  under  thdr  loca- 
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^'c>D  and  the  work  of  excavation  go  on  under  the  third  three 
^<^k8  properly  supported,  and  in  this  manner  the  work  proceed 
throughout  the  yard.  The  practical  working  of  this  method  of 
I^^^^ocedure  may  hereafter  render  some  modification  in  it  or  addi- 
^*oii  tQ  Jt  advisable ;  therefore,  either  party,  upon  notice  to  the 
^ther,  may,  from  time  to  time,  as  the  work  progresses,  apply  for 
Modification  or  addition. 

^T,  James  B,  Vredenburgh  and  Mr.  Richard  V.  Lindaburyy 
^^  the  appellants. 

^^    ^n  Charles  D,  Thompson  and  Mr.  Oilbert  CoUins,  for  the 
^l^Ondents. 

The  opinion  of  the  court  was  delivered  by 
GUMMEBE,  J. 

This  appeal  is  taken  from  an  order  of  the  chancellor  pro- 
Tiding  the  terms  upon  which,  and  the  manner  in  which,  the 
respondent  shall  construct  its  railroad  across  the  car  yard  of 
the  appellants,  and  directing  that  a  preliminary  injunction  issue 
-enjoining  the  appellants  from  interfering  with  the  respondent  in 
the  construction  of  its  railroad  through  said  car  yard  in  the 
manner  designated  in  the  order. 

The  fiicts  upon  which  the  order  appealed  from  was  made,  briefly 
stated,  are  these-:  The  respondent  instituted  proceedings  to  con- 
demn a  right  of  way  for  its  railroad  across  the  car  yard  of  the 
appellants.  Those  proceedings  resulted  in  the  making  of  an  award 
by  commissioners  of  $182,596  to  the  appellants  as  the  compen- 
sation to  which  they  were  entitled  for  the  taking  of  their  land. 
There  was  an  appeal  taken  from  this  award  by  the  respondent 
to  the  circuit  court,  and  at  the  trial  it  substituted  a  new  method  of 
<3ro6sing  the  appellants'  yard  for  that  which  had  been  considered 
by  the  commissioners.     The  jury,  upon  the  trial  of  the  appeal, 
by  their  verdict,  awarded  to  the  appellants  the  sum  of  |95,000 
as  the  compensation  to  which  they  were  entitled  for  the  taking 
-of  their  land  by  the  substituted  method  of  crossing.      The 
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amonnt  of  this  verdict  was  tendered  to  the  appellants,  and,  upoo« 
their  refusal  to  accept  it,  the  respondent  paid  it  into  court,  and 
then  filed  its  bill  in  chancery  setting  out  these  facts,  and  stating, 
that  it  was  nevertheless  being  hindered  and  prevented  by  the 
appellants  in  the  construction  of  that  portion  of  its  road,  and 
praying  the  court  to  direct  the  manner  in  which,  and  the  terms 
upon  which,  it  should  construct  its  railroad  across  the  appellants' 
car  yard,  and  also  to  restrain  the  appellants,  by  injunction,  from, 
interfering  with  it  in  the  construction  of  its  railroad  in  the  man- 
ner and  upon  the  terms  which  the  chancellor  should  direct 

An  order  to  show  cause  why  an  injunction  should  not  issue  in 
accordance  with  the  prayer  of  the  bill  was  thereupon  made  by 
the  chancellor.  Before  the  return  of  the  order  to  show  cause 
the  appellants  filed  their  answer  to  the  bill  of  complaint,  having 
previously  sued  out  a  writ  of  error  to  the  supreme  court  to  review 
certain  errors  alleged  to  have  been  committed  by  the  circuit  judge 
upon  the  trial  of  the  appeal  from  the  award  of  commissioners. 
The  supreme  court,  after  considering  the  alleged  errors,  set  aside 
the  verdict  which  had  been  rendered,  and  directed  a  new  trial 
of  the  appeal ;  whereupon  the  appellants  filed  a  supplemental 
answer,  alleging  the  annulling  of  the  verdict  as  an  additional' 
reason  why  the  respondent  was  not  entitled  to  the  relief  which 
it  sought. 

In  this  situation  of  affairs  the  chancellor,  considering  that  the- 
tendering  of  the  verdict  by  the  respondent  to  the  appellants,  and 
the  subsequent  payment  thereof  into  court,  was  the  making  of 
that  just  compensation  which  the  constitution  requires  as  a  pre- 
requisite to  the  taking  of  private  property  for  public  use,  not- 
withstanding the  fact  that  such  verdict  had  been  set  aside  and 
annulled,  and  that,  consequently,  the  respondent  was  entitled  to 
have  the  order  to  show  cause  made  absolute,  made  the  order 
which  is  now  brought  up  for  review. 

The  ground  upon  which  the  chancellor  bases  his  order,  namely, . 
that  the  payment  into  court  by  the  respondent  of  the  amount 
of  this  verdict,  after  tender  and  refusal  by  the  appellants,  vested 
in  the  respondent  the  right  to  enter  upon  and  take  possession  of 
the  land  of  the  appellants,  and  that  such  right  remained  immu— 
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^ble  by  the  subsequent  reversal  of  the  verdict^  is  not  tenable. 

,  ^^  effect  of  the  judgment  of  the  supreme  court,  in  vacating  the 

'^^gment  of  the  circuit  court  and  annulling  the  verdict  upoD 

^'^V^li  it  rested,  was  to  place  the  parties  in  exactly  the  same  con- 

^^on  in  which  they  were  before  the  trijil  of  the  appeal  from  the 

award  of  commissioners  was  b^un.     Keicher  v.  Turnpike  Com- 

pany,  SS  Ind.  SS^;  Dater  v.  Tray  Turnpike  Co.y  S  Hill  6i9. 

After  the  verdict  was  annulled  it  could  no  longer  be  considered 

as  a  criterion  of  the  value  of  the  land  taken ;  much  less  could  it 

be  r^arded  as  the  just  compensation  required  by  the  constitn- 

tioDy  for  the  appellants  no  longer  had  any  right  to  appropriate  to 

their  use  the  amount  thereof  which  had  been  deposited  in  court ; 

they  were  then  only  entitled  to  such  sum  as  another  jury  should 

award  them  as  compensation,  upon  a  new  trial  of  the  appeal. 

The  command  of  the  constitution  is  that  compensation  shall 
be  made  to  the  owners — ^that  is,  that  the  money  shall  become 
theirs  absolutely,  and  that  they  shall  have  the  same  dominion 
over  it  that  they  had  over  the  land  before  it  was  taken,  and 
nothing  short  of  this  will  satisfy  the  constitutional  requirement. 
Redman  v.  Philadelphia  &o.  Railroad  Co,,  6  Stew.  Eq.  169. 

In  this  case  no  compensation,  within  the  meaning  of  the  con- 
stitutional provision,  has  yet  been  made  by  the  respondent  to 
the  appellants  for  the  land  proposed  to  be  taken,  and,  for  this^ 
reason,  the  order  appealed  from  should  be  reversed. 

Bat  even  if  a  different  conclusion  had  been  reached  upon  the 
effect  which  the  judgment  of  the  supreme  court,  setting  aside 
this  verdict,  has  upon  the  rights  of  these  parties,  the  result  wouH 
be  the  same,  so  far  as  the  determination  of  this  appeal  is  con- 
cerned, for  at  best  the  right  of  the  respondent  to  take  possession 
of  the  land  condemned,  under  the  condition  of  affairs  which 
exists  in  this  case,  roust  be  admitted  to  be  an  unsettled  questioi» 
in  this  state,  and  nothing  is  more  firmly  settled  in  this  court 
than  that  a  preliminary  injunction  will  not  issue  where  the  righ* 
which  the  complainant  seeks  to  have  protected  is  in  doubt. 
OiHsens*  Coach  Co.  v.  Camden  Horse  Railroad  Co.,.  ^  Stew.  Eq. 
SOi;  Haggerty  v.  Lee,  18  Stew.  Eq.  266. 
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Moreover,  the  order  appealed  from,  although  it  purports  to 
be  a  mere  preliminary  order,  made  in  the  inception  of  the  case 
and  upon  ex  parte  affidavits,  is,  in  reality,  nothing  more  nor  less 
than  a  final  decree,  for  it  disposes,  absolutely  and  finally,  of 
-every  matter  which  is  involved  in  this  suit.  An  order  or  decree 
of  this  character  can  only  be  made  upon  final  hearing,  had  upon 
pleadings  and  proofs  taken  upon  due  notice  and  in  accordance 
with  the  rules  and  practice  of  the  court. 

The  order  appealed  from  should  be  reversed. 

For  reversal — The  Chief- Justice,,  Gummebe,  Maqie, 
Reed,  Van  Syckel,  Sims — 6. 

For  affirmance — Dixon,  Lippincott,  Bogebt,  Brown — 4. 


Seth  L.  Jenkins  et  al.,  appellants, 


The  Guarantee  Trust  and  Safe  Deposit  Company 
and  The  Presbyterian  Hospitai-,  respondents. 

M.,  bj  a  will  made  five  days  before  her  death,  gave  to  the  Presbyterian 
Hospital  a  legacy  of  $5,000,  and  directed  it  to  be  paid  out  of  her  residuary 
estate,  which  consisted  of  certain  lands  situated  in  this  state.  The  testatrix,  at 
the  time  of  her  death,  was  a  resident  of  and  was  domiciled  in  the  State  of 
Pennsylvania,  and  the  Presbyterian  Hospital  was  a  Pennsylvania  corporation. 
By  a  statute  of  that  state  any  testamentary  gift  to  a  body  politic,  or  to  any 
person  in  trust  for  religious  or  charitable  uses,  is  void,  unless  the  will  be  made 
at  least  one  calendar  month  before  the  decease  of  the  testator. — Held,  that  the 
validity  of  such  legacy,  being  a  gift  of  money,  is  to  be  determined  by  the  law 
of  the  domicil  of  the  testatrix,  notwithstanding  the  fact  that  it  is  necessary  to 
sell  lands  in  this  state  for  the  payment  thereof,  and  that,  consequentl/y  it  is 
void  by  force  of  the  Pennsylvania  statute. 


On  appeal  from  a  decree  advised  by  Vioe-Chancellor  Pitoey^ 
who  delivered  the  following  opinion : 
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This  is  a  bill  filed  by  a  trustee  asking  the  direction  of  the 
-coxiii  in  the  dii>position  of  the  trust  property. 

The  facts  are  as  follows : 

Some  years  ago  Gifford  J.  Maxwell  and  his  wife^  Margaret 
K.  Maxwell,  domiciled  in  Pennsylvania,  executed  a  deed  of 
■trust  conveying  certain  land  in  New  Jersey  to  the  complainant 
■as  trustee,  inter  cUia,  to  hold  for  the  lives  of  the  grantors  or  for 
that  of  the  survivor,  and  at  the  death  of  the  survivor 

^  of  the  said  Oifibrd  J.  Maxwell  and  Margaret  K.,  his  wife,  to  hold  the  said 
trost  estate  in  trust  for  the  same  person  or  persons  and  for  such  estate  and 
-estates  as,  and  in  the  same  way  and  manner  as,  meh  survivor  may  by  any  vngtra- 
metU,  in  the  nature  of  a  last  mil  and  teatamerUf  direct^  Umii  and  appoint  And  in 
-default  of  such  appointment"  &c 

Margaret  K.  Maxwell  survived  her  husband  many  years  and 
died  in  the  city  of  Philadelphia,  having  executed  a  will  five 
days  before  her  death,  in  which,  after  a  few  specific  bequests  and 
a  recital  of  the  power  contained  in  the  deed  of  trust,  she  wrote 
as  the  third  item : 

''Now,  therefore,  as  such  survivor,  and  in  exercise  and  pursuance  of  said 
4d)ove  recited  power  and  authority,  I  hereby  direct,  limit  and  appoint  and  I 
devise  the  said  trust  estate  and  lands  in  said  deed  mentioned,  and  I  also  give, 
•devise  and  bequeath  all  the  rest  and  residue  of  my  estate,  real  and  personal, 
to  the  Guarantee  Trust  &  Safe  Deposit  Company,  their  successors  and  assigns 
in  trust  to  hold  the  same,  invest  and  reinvest  the  same  in  good  securities,  such 
as  they  niay  in  their  judgment  deem  safe  and  proper,  whether  designated  or 
not  as  legal  investments,  to  let  and  demise  the  real  estate,  receive  the  rents 
and  income  thereof,  and  after  paying  thereout  all  taxes  and  necessary  expense, 
to  pay  over  out  of  said  net  income  the  sum  of  Two  Hundred  and  Sixty  Dollars 
to  my  father  John  H.  Jenkins  of  Beloit,  Wisconsin,  for  the  term  of  his  life, 
and  subject  to  such  charge  I  give,  devise  and  bequeath  my  said  residuary 
estate,  and  I  direct  my  said  trustee  to  pay  out  of  the  same  the  following  lega- 
-cies,  viz. :  To  the  Presbyterian  Hospital  in  Philadelphia  the  sum  of  Five  Thousand 
DoUarSy  to  endow  a  free  bed,  in  perpetuity,  said  free  bed  to  be  known  as  the 
*Mary  Groesbeck  Maxwell  Bed.'  The  portrait  of  my  said  daughter  Mary 
hereinabove  given  to  said  Hospital  shall  be  placed  above  said  bed  of  the 
ward." 

Here  follow  various  pecuniary  legacies  to  various  people. 
Then  the  testatrix  adds : 
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**  I  direct  that  the  legacies  above  given  in  this  third  item  of  my  will  (thai 
jBf  the  legacy  to  the  Hospital  and  the  above  pecuniary  legacies)  shall  be  paii 
clear  of  tax.  But  should  my  residuary  estate  be  insufficient  so  to  pay  th^ 
same  in  full  then  and  in  such  case  the  legacy  of  Five  Thousand  Dollars  to  tht 
Presbyterian  Hospital  in  Philadelphia  shall  be  paid  in  full  clear  of  tax,  next 
the  legacies  given  in  said  item  to  Dr.  William  Parrish,  etc.,  etc.,  shall  be  paid 
in  full  dear  of  tax,  the  other  legacies  to  abate  pro  rata.  And  after  payment 
out  of  my  residuary  estate  of  said  legacies  and  collateral  tax  thereon  as  abovt 
directed  should  any  of  said  residue  still  remain  undisposed  of,  I  give^  devise 
and  bequeath  the  same  to  "  certain  persons. 

Then  the  testatrix  further  adds : 

**!  authorise  and  empower  my  executors  and  trustees  for  the  purpose  of 
paying  debts  and  legacies  and  also  for  the  general  purposes  of  this  will,  when 
in  their  judgment  it  shall  seem  best  for  the  best  interest  of  my  estate  to  sell  at 
public  or  private  sale  all  or  any  part  of  my  real  estate  which  I  may  own,  or 
over  which  I  may  have  any  power  of  disposition,  receive  the  purchase  money,, 
and  upon  receipt  thereof  execute  good  and  sufficient  deed  or  deeds  to  the  pur- 
chaser therefor  in  fee  simple,  clear  of  all  trusts  and  chaiges  and  without  lia- 
bility on  the  part  of  the  purchaser  to  see  to  the  application  of  the  purchase 
money;  the  money  to  be.applied  to  the  purposes  of  this  wilL" 

f       The  testatrix  names  as  her  executor  and  trustee  the  grantee 
1   named  in  the  deed  of  trust,  the  complainant  herein. 

All  the  persons  interested  were  made  parties.  Certain  of  the 
beneficiaries  under  the  will  of  Mrs.  Maxwell  attack  the  bequest 
to  the  Presbyterian  Hospital,  on  the  ground  that  it  is  void  by 
reason  of  the  eleventh  section  of  an  act  of  the  legislature  of  the 
State  of  Pennsylvania,  in  these  words: 

"That  no  estate,  real  or  personal,  shall  hereafter  be  bequeathed,  devised  or 
conveyed  to  any  body  politic,  or  to  any  person  in  trust  for  religious  or  char- 
itable uses,  except  the  same  be  done  by  deed  or  will,  attested  by  two  credible, 
and  at  the  same  time  disinterested,  witnesses,  at  least  one  calendar  month 
before  the  decease  of  the  testator  or  alienor ;  and  all  dispositions  of  property 
contrary  hereto,  shall  be  void  and  go  to  the  residuary  legatee  or  devisee^  next 
of  kin,  or  heirs,  according  to  law ;  provided,  that  any  disposition  of  property 
within  said  period,  ixrna  Jide  made  for  a  valuable  consideration,  shall  not  be 
hereby  avoided." 

Though  Mrs.  Maxwell,  who  executed  the  testamentary  dispo- 
sition here  brought  in  question,  was  a  domiciled  resident  of 
Pennsylvania,  and  most  of  the  beneficiaries  under  her  will,  as- 
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well  as  the  executor  of  it,  are  also  residents  of  that  state,  the 
validltj  of  the  disposition  in  question  must,  for  present  par- 
poses,  he  determined  hy  the  laws  of  this  state  where  the  lands 
affected  by  it  are  situate. 

Upon  the  admitted  facts  there  was  not  sufficient  property, 
whether  real  or  personal,  belonging  to  the  testatrix  in  Pennsyl- 
vania to  pay  her  debts,  so  that  there  was  nothing  for  the  will  to 
operate  upon  except  the  lands  in  New  Jersey.  That  the  laws 
of  Pennsylvania  restricting  testamentary  power  can  have  no 
application  or  force  in  New  Jersey  seems  to  be  too  clear  for 
debate.  Story  C&nfl,  L,  §§  4^-^,  -^7,  4:28,  U5,  U6;  WharL 
QmjL  L.  §§  27S,  293,  296,  660;  Westl.  Pr.  Int.  Law  §§  166, 
165, 

In  order  to  avoid  the  effect  of  this  well-established  rule,  the 
learned  counsel  for  the  other  legatees  resorted  to  the  doctrine  of 
notional  conversion,  and  contended,  in  an  ingenious  and  able 
argument,  that  the  effect  of  the  disposition  in  question  was  to 
direct  a  sale  of  the  lands  in  question,  the  effect  of  which,  in  turn, 
was  to  work  an  instantaneous  conversion  of  the  land  into  money, 
making  it  a  movable  instead  of  an  immovable  interest,  and  so  at 
once  to  bring  it  within  the  jurisdiction  of  the  lex  domicilii. 

The  weakness  of  this  argument  lies  in  the  assumption  upon 
which  it  necessarily  rests,  that  the  conversion  took  place  in  the 
lifetime  of  Mrs.  Maxwell.     Her  will  took  effect  from  her  death, 
and  there  could  be  no  conversion  until  it  did  take  effect.     The 
mere  &ct  that  she  in  her  lifetime  formed  the  intention  to  cause 
this  land  to  be  turned  into  money,  and  expressed  that  intention 
in  writing  in  such  a  manner  that  it  would  be  carried  into  effect 
after  her  death,  did  not  work  the  conversion.     That  could  only 
take  effect  at  or  after  her  death,  which  was  a  prerequisite.     At 
the  moment  when  she  made  the  testamentary  disposition  in  ques- 
tion, and   every  moment  thereafter  up  to  and  including   the 
moment  of  her  death,  this  land  remained  land,  both  in  fact  and 
in  equitable  fancy,  and,  as  such,  subject  to  the  laws  of  New 
Jersey.     Mrs.  Maxwell  necessarily  dealt  with  it  as  land,  and,  in 
<x)nverting  it  into  money  by  her  will,  she  was  not  only  entitled 
Jto  act  in  accordance  with  the  laws  of  this  state,  but  she  was 
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obliged  to  do  so.  She  could  uot  make  the  conversion  without 
exercising  dominion  over  the  land^  and  that  dominion  she  must 
and  could  exercise  according  to  the  laws  of  New  Jersey. 

Reliance  was  placed,  in  this  connection,  on  the  case  of  Hand 
V.  Marcy^  1  Stew.  Eq,  69,  decided  in  1877.  In  that  case  there 
was  a  direction  to  convert  land  into  money,  and  there  was  a 
bequest  of  the  residue,  which  was  composed  in  part  of  the  pro- 
ceeds of  the  sale  of  the  land  to  three  persons  in  equal  shares, 
one  of  whom  died  in  testator's  lifetime,  causing  a  lapse  as  to  one- 
tliird  of  the  residue.  The  question  was  whether  this  lapsed  share- 
went  to  the  next  of  kin  or  the  heir-at-law.  Chancellor  Runyou 
held  that  it  was  converted  into  money  and  went  to  the  next  of 
kin.  I  do  not  find  it  necessary  to  determine  whether  or  not  that 
decision  can  be  sustained  in  view  of  the  doctrine  established  in 
Ackroyd  v.  Smithson,  1  Bro.  Ch.  C.  503;  White  &  T.  Lead.  Ca^. 
872 y  and  the  long  line  of  cases  which  have  followed  it  both  in 
England  and  in  this  country,  which  are  collected  in  the  notes 
to  the  principal  case  in  the  leading  cases  in  equity.  Ackroyd  v. 
Smiihson  was  followed  by  Vice-Chancel  lor  Van  Fleet  in  Hoy- 
v.  Monroe,  2  Dick.  Ch.  Rep.  S66,  decided  in  1890,  and  must 
still  be  considered  as  authority  in  New  Jersey. 

But  admitting  that  Har^  v.  Marcy  was  well  decided,  it  still 
falls  short  of  holding,  what  is  necessary  in  order  to  make  it  at 
all  affect  the  present  case,  that  land  can  be  considered  as  eon- 
verted  into  money  before  it  is  so  converted. 

Reference  was  also  made  to  that  class  of  cases  in  which  the 
courts  have  held  that  an  alien  who  is  debarred  from  becoming 
seized  of  land,  as  such,  by  devise  or  conveyance,  may,  neverthe- 
less, take  under  a  will  money  which  is  the  proceeds  of  the  land 
sold  for  the  purpose  by  order  of  the  will.  Craig  v.  Leslie,  3 
Wheal.  664-;  Du  Hourmelin  v.  Sheldon^  1  Beav.  79;  4  MyL  & 
C.  526;  Andice  v.  Brown,  6  Paige  448.  But  those  cases  were 
decided  in  view  of  the  policy  of  the  several  acts  disenabling 
aliens  to  hold  lands,  which  acts  are  not  infringed  by  their 
receiving  money. 

Undoubtedly  they  recognize  the  simple  truth  that  where  lands- 
have  actually  been  sold  and  turned  into  money,  which  after- 
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wards  is  paid  to  a  person,  he  actually  receives  money  and  not 
land. 

Bat  in  truth  the  doctrine  of  notional  conversion  has  no  appli- 
cation to  this  case.  Its  proper  office  is  to  determine  the  devolu- 
tion of  a  j^nd  afler  it  has  once  vested  in  interest  in  the  bene- 
ficiary, but  has  not  reached  his  actual  possession.  In  such  cases 
the  question  is  whether  the  next  of  kin  or  heir  of  the  deceased 
beneficiary  shall  take  it,  and  that  depends  on  whether  it  be  con- 
sidered as  money  or  laud.  The  general  rule  undoubtedly  is  that 
if,  by  the  direction  of  the  testator,  the  land  is  to  be  converted 
into  money  and  paid  to  the  beneficiary  in  money,  it  will  be  con- 
sidered as  having  been  so  done,  although  not  actually  sold.  On 
the  other  hand,  if  the  purpose  for  which  the  land  was  to  be 
sold  has  failed,  it  will  still  be  considered  as  land,  although  actu- 
ally turned  into  money.  Ackroyd  v.  Smithsony  supra;  Boy  y^ 
Monroe,  supra. 

I  find  no  difficulty  in  the  other  points  raised  by  the  counsel 
for  the  heirs-at-law.  The  deed  of  settlement,  in  the  event  which 
occurred,  placed  the  disposition  of  this  land  in  the  power  of 
Mrs.  Maxwell,  the  legal  title  being  in  the  complainant  herein* 
Mrs.  Maxwell,  by  her  will,  directed  the  legal  title  to  be  vested 
in  the  complainant  as  her  executor,  and  if  the  case  is  to  be  con- 
sidered  as  if  the  complainant  was  not  the  grantee  of  the  deed  of 
settlement,  the  result  is,  nevertheless,  that  it  now  holds  it  for 
the  trusts  declared  in  Mrs.  Maxwell's  will,  and  those  are,  for 
present  purposes,  first,  to  pay  her  debts ;  second,  to  procure  an* 
annuity  of  $260  for  her  father  during  his  lifetime ;  (I  say  an- 
"annuity,"  for  although  the  word  "annual"  or  any  equivalent 
is  not  used  in  the  will,  yet  it  is  clearly  understood  ;)  and,  next,, 
to  pay  $5,000  to  the  Presbyterian  Hospital;  and  for  other 
l^cies. 

No  question  was  raised  as  to  the  jurisdiction  of  this  court  to- 
direct  the  complainant  herein,  although  a  non-resident,  nor  do  I 
think  the  jurisdiction  questionable.  The  title  being  vested  ii> 
the  complainant  subject  to  certain  trusts,  it  was  perfectly  proper 
for  it  to  come  here  to  be  directed  in  the  execution  of  those  trusts^ 

I  will  advise  a  decree  accordingly. 
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Mr.  Edward  H.  Dudleyy  Mr.  William  H.  Burnett  and  Mr. 
John  Sparhawk,  Jr.  (of  tlie  Philadelphia  bar),  for  the  appellants. 

Mr.  Martin  P.  Orey  and  Mr.  Arthur  BiddU  (of  the  Philadd- 
|)hia  bar),  for  the  respondents. 

The  opinion  of  the  court  was  delivered  by 

OUMMERE,  J. 

This  case  presents  for  consideration  the  question  of  the  valid- 
ity of  a  legacy  given  to  the  Presbyterian  Hospital,  one  of  the 
respondents,  by  the  will  of  Margaret  K.  Maxwell,  a  resident 
of  the  State  of  Pennsylvania,  and  who,  at  the  time  of  her  death, 
"was  domiciled  in  that  state.  The  facts  upon  which  the  decision 
of  this  question  turns  are  these: 

In  1878,  Mrs.  Maxwell  joined  with  her  husband  in  executing 
a  deed  conveying  to  the  Guarantee  Trust  and  Safe  Deposit  Com- 
pany (respondents  herein)  certain  lands  belonging  to  him  and 
lying  in  New  Jersey,  in  trust,  to  liold  said  lands  for  the  benefit 
of  the  grantors,  or  the  survivor  of  them,  during  their  lives,  and, 
at  the  death  of  the  survivor,  to  hold  the  same  for  the  benefit  of 
such  person  as  said  survivor  might  by  will  appoint.  And  in 
default  of  such  appointment  &c. 

Mr.  Maxwell  died  in  1886,  and,  by  his  will,  left  all  his  estate, 
real  and  personal,  to  his  wife.  Mrs.  Maxwell'survived  her  hus- 
band several  years,  and  died  on  August  8th,  1891,  leaving  a  last 
will  and  testament,  executed  five  days  before  her  death,  in  which, 
among  other  things,  after  reciting  the  above  power  of  appoint- 
ment, she  made  the  following  provision : 

**  Nov,  therefore,  as  such  survivor,  and  in  exercise  and  pursuance  of  said 
recited  power  and  authority,  I  hereby  direct,  limit  and  appoint,  and  I  devise 
the  said  trust  estate  and  lands  in  said  deed  mentioned,  and  I  also  give,  devise 
And  bequeath  all  the  rest  and  residue  of  my  estate,  real  and  personal,  to  the 
Ouarantee  Trust  and  Safe  Deposit  Company  [her  executor]  in  trust,  to  hold 
the  same  &a,  and  I  give,  devise  and  bequeath  my  said  residuary  estate,  and 
I  direct  my  said  trustee  to  pay  out  of  the  same  the  following  legacies,  namely : 
To  the  Presbyterian  Hospital  in  Philadelphia  the  sum  of  five  thousand  dol- 
lars ;  to  [certain  other  legatees]  one  thousand  dollars  each,  &c  ;  after  payment 
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*out  of  my  said  residoaiy  estate  of  said  legacies,  should  any  of  the  residue 
remain  undisposed  of,  1  give,  devise  and  bequeath  the  same  and  I  direct  my 
-said  trustee  to  paj  over  and  convey  the  same  to  and  among  my  brothers  and 
msters,  share  and  share  alike,  their  heirs  and  assigns.    *    *    * 

**  I  authorize  and  empower  my  executors  and  trustees  for  the  purpose  of 
paying  debts  and  legacies  and  also  for  the  general  purposes  of  this  will  *  *  * 
to  sell  at  public  or  private  sale  all  and  any  part  of  my  real  estate  which  1 
may  own,  or  over  which  1  may  have  any  power  of  disposition  **  &c 

It  is  admitted  that  the  estate  left  by  Mrs.  Maxwell,  exclusive 
•of  the  land  iu  New  Jersey  which  was  embraced  in  the  trust 
deed,  was  insufficient  to  pay  her  debts,  and  it  cannot  be  contro^ 
verted  that  her  will  operates  to  dispose  of  those  lands  either  as 
an  appointment  under  the  power  created  by  the  trust  deed,  or 
else  as  a  devise  of  the  property  which  came  to  her  by  virtue  of 
her  husband's  will. 

In  this  condition  of  affairs,  the  Guarantee  Trust  and  Safe  De- 
posit Company  filed  its  bill  in  the  court  of  chancery,  as  executor 
^and  trustee  under  Mrs.  Maxwell's  will,  asking  the  direction  of 
that  court  as  to  the  payment  of  the  legacy  of  $5,000,  given  to 
•the  Presbyterian  Hospital,  out  of  the  proceeds  of  the  sale  of  the 
.property  embraced  in  the  trust  deed. 

It  was  insisted,  in  the  court  below,  on  the  part  of  the  other 
^neficiaries  under  the  will  of  Mrs.  Maxwell,  that  the  l^acy  to 
'the  hospital,  having  been  given  by  a  will  which  was  made  only 
five  days  before  the  death  of  the  testatrix,  was  void  by  virtue  of 
the  provision  of  the  eleventh  section  of  the  act  of  the  legislature 
of  the  State  of  Pennsylvania,  relating  to  estates  held  for  cor- 
porate, religious  and  charitable  uses,  which  reads  as  follows : 

"  No  estate,  real  or  personal,  shall  hereafter  be  bequeathed  or  devised  to  any 
hody  politic,  or  to  any  person  in  trust  for  religious  or  charitable  uses,  except 
the  same  be  done  by  wUl,  attested  by  two  credible,  and  at  the  time  disinter- 
•ested,  witnesses,  at  least  one  calendar  month  before  the  decease  of  the  testator ; 
and  all  dispositions  of  property  contrary  hereto,  shaU  be  void  and  go  to  the 
residuary  legatee  or  devisee,  next  of  kin,  or  heirs,  according  to  law." 

The  learned  vice-chancellor  who  heard  the  case  considered 
that  this  insistment  was  without  force,  and  that  the  hospital  was 
entitled  to  be  paid  its  l^acy  out  of  the  proceeds  of  the  sale  of 
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the  New  Jersey  land,  notwithstanding  the  prohibition  of  the^ 
Pennsylvania  statute  just  cited ;  and  he  puts  his  decision  uix)n 
the  ground  that  there  was  no  conversion  of  the  land  directed  by 
the  will,  and  that  the  laws  of  Pennsylvania,  restricting  testa- 
mentary power,  can  have  no  application  or  force  in  New  Jersey 
so  far  as  real  estate  located  here  is  concerned. 

It  seems  to  me  that  this  decision  rests  upon  an  erroneous 
basis,  and  that  the  question  whether  or  not  there  was  an  equi- 
table conversion  of  this  land  by  the  will  of  the  testatrix  is  one 
which  is  of  no  materiality  in  the  determination  of  this  cause. 
There  has  been  no  devise  of  this  land  to  the  hospital ;  the  testa- 
trix has  merely  bequeathed  to  it  a  pecuniary  legacy  of  $5,000, 
and  has  directed  its  payment  out  of  her  residuary  estate.  It 
is  true  that  she  has  authorized  the  Guarantee  Trust  and  Safe 
Deposit  Company,  as  her  executor  and  trustee,  to  sell  this  laud 
for  the  purpose  of  paying  debts  and  legacies  generally  in  case  it 
should  be  advisable  to  do  so,  but  this  does  not  in  any  way  alter 
the  character  of  the  gift  to  the  hospital,  which  still  remains  a 
money  legacy,  and  not  a  devise  of  land  situate  in  New  Jersey. 
The  law  of  the  situs  of  this  land  merely  regulates  its  sale,  when 
that  shall  take  place  as  provided  in  the  will,  and  the  passage 
thereof  to  the  purchaser.  That  is  all.  It  has  nothing  to  do- 
with  the  distribution  of  the  proceeds  of  such  sale  among  the 
creditors  and  legatees  of  the  decedent.  That  distribution  is- 
regulated  by  the  law  of  the  testatrix's  domicil,  which,  at  the  time 
of  the  making  of  her  will  and  of  her  death,  was  Pennsylvania. 
Bruce  v.  Bruce,  6  Brovm  P.  C.  550;  Doglioni  v.  Orisbin, 
L.  R.  1  if.  L.  Cas,  SOI;  Ennis  v.  Smith,  I4.  How.  (U.  S)  400; 
ShuUz  V.  Pulver,  S  Paige  182;  Banta  v.  Moore,  2  McCart  97; 
Harral  v.  Harral,  12  Stew.  Eq,  279. 

The  gift  to  the  Presbyterian  Hospital,  contained  in  Mrs.  Max- 
well's will,  being  a  pecuniary  legacy  given  by  a  person  who  was  a 
resident  of  and  domiciled  in  the  State  of  Pennsylvania,  to  a  cor- 
poration of  that  state,  is  invalid  by  force  of  the  eleventh  section 
of  the  statute  of  that  state  relating  to  estates  held  for  corporate, 
religious  and  charitable  uses,  hereinbefore  referred  to,  having^ 
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been  made  by  a  will  which  was  executed  less  than  thirty  days 
before  the  death  of  the  testatrix. 

The  l^acy  being  void,  it  must  consequently  fall  into  the 
residuary  estate  of  the  testatrix  and  be  distributed  therewith. 

The  decree  below  should  be  reversed  and  the  record  remitted, 
in  order  that  a  decree  may  be  made  in  accordance  with  these 
views. 

For  reversal— The  Chief-Justice,  Dixon,  Gummere,  Lip- 
PiNcoTT,  Van  Syckel,  Bogert,  Brown,  Krueger — 8. 

For  affirmance — Magie,  Reed,  Sims — 3. 


John  A.  Montgomery,  receiver  Ac.,  appellant. 


Henry  D.  Phillips  et  al.,  respondents. 

1.  A  board  of  directors  of  an  insolvent  corporation  cannot,  by  mortgage 
upon  the  corporate  property,  secure  one  of  the  directors  the  payment  of  an 
antecedent  debt  due  by  the  company  to  such  director,  or  a  previous  liability 
incurred  by  such  director  for  the  corporation. 

2.  A  mortgage  was  made  by  a  solvent  company  to  one  of  its  directors,  under 
an  arrangement  that  such  mortgage  should  be  kept  from  record  for  the  pur- 
pose of  strengthening  the  credit  of  the  company,  while  the  directors  should 
test  the  success  of  the  corporate  business  at  the  risk  of  future  creditors,  and 
the  mortgage  was  not  recorded  until  the  corporation  became  insolvent — Held, 
that  such  mortgage  was  fraudulent. 


53  203] 

54  581 

53  203 

56  433 

56  438 

53  m\ 

f58  302 

,e58  aao| 

53  2031 

60  628 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
whose  opinion  is  as  follows : 

I  will  first  consider  whether  Thomas  B.  Sewell  became  a 
stockholder  and  thereby  eligible  to  be  elected  a  director,  and  so- 
clothed  with  authority  to  participate  in  the  management  of  the 
affairs  of  the  corporation.    The  utmost  that  can  be  made  of 
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Phillips'  testimony  is  that  lie  advanced  the  money  ($700)  for 
the  purchase  of  twenty-three  shares  owned  by  Martinette,  and 
that  he  advanced  this  money  to  Sewell ;  that  Sewell  immediately 
bought  the  stock  in  his  own  name  and  thereby  became  a  director. 
Giving  this  the  utmost  force  from  Phillips'  standpoint,  it  was 
not  so  understood  by  Thomas  B.  Sewell — that  is,  that  tlie  mere 
act  of  purchasing  made  the  stock  his.  Certain  it  is  that  SewelFs 
testimony  is  in  very  strong  contradiction  of  Phillips'  under- 
standing of  the  case.  He  says  he  acted  as  a  director  of  the 
company  from  January,  1892,  until  in  May,  when  it  failed.  It 
is  alleged  that,  on  the  15th  of  January,  1892,  the  company  was 
reorganized,  and  Sewell  says  that  he  did  not  look  into  the  affairs 
of  the  company.  He  neither  knew  anything  about  its  assets  or 
its  liabilities,  nor  had  he  any  idea  of  the  value  of  its  stock.  I 
tliiak  it  is  clear  from  the  testimony  that  Sewell  did  nothing  in 
the  interest  of  this  company,  except  to  attend  a  few  meetings 
of  the  directors  which  were  held  between  the  15th  of  January 
and  the  10th  of  May.  On  the  15th  of  January  he  says  he  did 
not  hold  any  position  in  the  company  except  that  of  stockholder. 
He  afterwards  says  that  he  owned  twenty-three  shares  of  stock. 
Mr.  Martinette  was  the  prior  owner  of  this  stock.  If  Sewell 
became  the  owner  of  any  stock,  it  was  this  stock  so  owned  by 
Martinette. 

Upon  being  asked  whence  he  got  the  money  with  which  to 
purchase  the  stock,  he  said : 

"A.  Mr.  Phillips  lent  it  to  me. 

"Q.  When  you  went  to  Mr.  Martinette,  for  whom  were  you  purchasbg  the 
stock? 

''A.  For  my  brother,  Michael  Sewell. 

'^Q.  Did  you  tell  Mr.  Martinette  for  whom  you  wanted  the  stock? 

M.  Yee,8ir. 

**Q.  Had  you  had  a  prior  conyersation  with  your  brother  about  it? 

".I.  Yes,  sir ;  he  says  I  did  not  own  any  property ;  he  has  nothing  outside 
of  his  earnings. 

"Q.  After  you  left  my  office,  on  the  12th  of  January,  with  the  twenty- three 
shares  of  stock  issued  to  Mr.  Martinette,  and  had  delivered  this  paper,  thft 
receipt,  to  me,  who  was  the  owner  of  the  twenty-three  shares  of  stock? 

".4.  I  was. 

**Q,  You  went  there  to  buy  it  for  your  brother,  did  not  you? 
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*^A,  I  had  poesession  of  it 

"Q.  Mr.  Phillips  sent  you  to  buy  it  for  your  brother,  didn't  he? 

''A.  Yes,  sir. 

"Q.  Were  you  the  owner  simply  because  you  had  possession  of  it? 

"A,  My  brother  refused  to  take  it. 

"Q,  Why  did  you  sign  the  name  of  *  Henry  D.  Phillips,  per  youxself  7' 

**A.  That  is  a  common  way  of  my  signing  papers. 

'*Q.  IHd  you  receive  that  from  me  for  Henry  D.  Phillips? 

*U.  No,  sir. 

'*Q.  Did  you  sign  it  'Henry  D.  Phillips,  per  you?' 

"A.  1  was  the  owner  of  it,  because  my  brother  refused  to  take  it,  and  I  was 
the  owner  of  it  from  that  time. 

"Q.  You  did  not  know  till  the  next  day  that  your  brother  xeftued  to  take 
the  stock,  did  you? 

"-4.  No,  sir. 

"Q.  In  the  meantime  he  was  the  owner  of  the  stock  ? 

"A.  My  brother  was. 

"Q.  You  said  a  moment  ago  you  were  the  owner? 

^*A.  My  brother  was  the  owner,  but  I  had  the  possession. 

"Q.  Whose  money  was  it,  as  you  understood  it,  the  $700;  WM  this  your 
money  or  Mr.  Phillips*  at  that  time  ? 

"A,  It  was  Mr.  Phillips'  money. 

"Q.  And  you  understood  the  stock  was  your  brother's,  and  yon  simply  had 
possession  of  it  ? 

"^.  Yes,  sir. 

"Q.  Why  did  you  state  that  Mr.  Phillips  loaned  yon  the  $700? 

"A,  He  loaned  it  to  me  as  agent  for  my  brother. 

**Q.  Did  you  expect  to  pay  it  back  to  him  ? 

"A,  Certainly  I  did. 

"Q.  On  the  11th  of  January,  when  you  received  that  money  from  Mr.  Phil* 
lips,  did  you  expect  to  pay  it  back  ? 

''A.  Yes,  sir,  I  did. 

"Q.  And  Mr.  Phillips  was  buying  the  stock  for  your  brother? 

*'^.  Yes,  sir;  I  bought  the  stock  for  my  brother;  my  brother  said  that  he 
would  not  take  the  stock  and  I  took  the  stock,  and  after  that  considered 
myself  indebted  to  Mr.  Phillips,  and  do  now. 

^Q.  On  the  11th  of  January  did  you  understand  this  stock  to  be  your 
brother's  or  Mr.  Phillips'  ? 

*'A.  My  brother's." 

Thomas  B.  Sewell  himself  said  that  he  had  do  propertj.  He 
depended  entirely  upon  his  weekly  wages.  Phillips  says  that 
lie  earned  $9  per  week^  and  at  one  time  for  a  short  period 
only  $7. 
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"§.  What  arrangement  was  made  to  pay  you;  yon  stated  on  your  direct 
examination  that  Thomas  was  to  take  the  stock  and  act  as  a  director  until  he 
could  sell ;  was  that  the  understanding  between  you  ? 

^'A.  The  arrangement  was  he  was  to  take  that  stock  just  as  his  brother  did, 
and  he  was  to  pay  me  back  after  he  sold  it ;  I  do  not  think  he  was  to  pay  me 
back  until  he  sold  it,  but  I  expected  him  to  sell  it 

**  By  the  Court— What  if  he  did  not  sell  it  ? 

^^A.  We  did  not  go  into  that ;  if  he  did  not  sell  the  stock,  I  was  to  be  the 
loser  if  I  could  not  get  the  money." 

Thomas  Sewell  says  that,  at  and  before  the  time  of  this  trans- 
action,  he  knew  nothing  about  the  condition  of  the  affairs  of  the 
company.  He  had  no  knowledge  of  its  assets.  He  had  not, 
nor  did  he  at  the  time  make  any  examination  of  the  affairs  of 
the  company^  or  of  its  assets,  or  of  the  value  of  said  assets. 

On  the  5th  day  of  March,  1892,  a  resolution  was  passed 
authorizing  the  execution  of  a  chattel  mortgage  by  the  com- 
pany to  Phillips,  to  secure  the  payment  of  a  promissory  note 
upon  which  was  then  due  $650.  This  mortgage  was  never 
recorded  and  of  no  value  as  a  security  against  creditors.  After- 
wards, on  the  17th  day  of  March,  1892,  a  resolution  was  passed 
authorizing  the  company  to  execute  a  mortgage  upon  its  real 
estate  to  Henry  D.  Phillips,  to  secure  him  against  his  endorse- 
ment upon  a  note  for  $4,300  given  to  the  First  National  Bank, 
and  also  authorizing  the  execution  of  a  mortgage  upon  all  its 
chattels,  "  to  secure  the  payment  of  a  loan  of  $660  made  March 
5tli,  1892,  and  'any  liability  on  above  note.'*'  This  refers  to 
the  $4,300  note.  This  resolution  as  is  stated  was  passed  on 
tlie  17th  of  March,  with  the  exception  of  the  last  five  words. 
Those  words  were  added  on  the  9th  day  of  May  following. 
And  it  is  agreed  on  all  hands  that  those  words  were  added  after- 
wards, and  there  is  nothing  whatever  in  any  of  the  minutes  to 
show  any  authorization  for  such  addition.  It  is  claimed,  how- 
ever, that  at  an  informal  meeting  of  Shellenberger,  Phillips  and 
Sewell,  it  was  agreed  amongst  them  that  these  words  should  be 
added,  and  it  is  claimed  that  this  is  sufficient  authority  for  their 
addition,  and  that  being  added  in  this  informal  way  they  became 
part  of  the  resolution  and  as  binding  as  though  the  words  had 
been  regularly  incorporated  therein.    Mr.  Phillips  himself  says 
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that  there  were  do  other  meetings  after  March  17tb^  except  those 
which  were  recorded  in  the  book  of  minutes. 

"Q.  There  is  a  meeting  of  April  28d,  May  10th  and  May  18th— are  yon  to 
he  nnderstood  that  they  were  the  only  three  meetings  of  the  board  of  direototi 
held  sabseqnent  to  the  17th  of  March ;  I  mean  as  a  board  of  directors? 

^^A,  Yes,  sir;  there  was  only  one  other  meeting;  that  was  jost  prior  to  the 
^xecation  of  the  second  chattel  mortgage. 

*^Q.  Where  was  that  meeting  held  ? 

"A.  At  my  office ;  Mr.  Sewell,  Shellenberger  and  myself  were  present ;  it 
was  an  informal  meeting,  and  the  result  was  the  addition  of  these  five  words ; 
"there  was  no  record  kept  of  that  meeting. 

"Q.  Was  there  anything  else  done  at  that  meeting? 

'M.  No,  sir;  not  that  I  remember;  probably  the  bnsinesB  of  the  company 
was  gone  over ;  I  don't  remember  an3rthing  else. 

"Q.  How  did  Mr.  Shellenberger  come  to  your  office  that  morning;  was  it 
for  this  pnrpose  ? 

''A.  The  day  he  came  there  he  came  for  the  purpose  of  executing  that  mort- 
gage and  doing  what  was  necessary  in  connection  with  it — ^the  chattel  mortgage 
of  the  9th  of  May ;  he  signed  it  that  afternoon,  at  the  time  the  informal  meet- 
ing was  held.'' 

Thus  it  appears  that,  on  the  9th  day  of  May,  when  they  came 
to  execute  a  chattel  mortgage  which  had  been  previously  author- 
ized for  the  purpose  of  securing  the  $650  note,  they  added  to 
the  resolution  the  said  five  words,  and  *'  any  liability  on  above 
note,"  referring  to  the  $4,300  note,  which  had  been  secured  by 
the  real  estate  mortgage,  by  a  resolution  passed  March  17th, 
almost  two  months  previously.  They  made  this  resolution  by 
an  interchange  of  words  between  themselves.  At  best  it  was 
nothing  more  than  this.  There  was  not  only  no  formal  resolu- 
tion passed  and  written  upon  the  minutes,  but  there  was  not 
even  the  form  of  a  resolution  in  writing. 

However  informally  it  was  done,  the  mortgage  was  executed. 
Phillips,  to  whom  it  was  delivered  and  who  was  the  creditor, 
was  the  treasurer  of  the  concern.  Shellenberger,  who  executed 
it  as  pr!^sident,  was  such  o£Bcer.  Sewell,  who  witnessed  it,  was 
one  of  the  directors.  There  were  no  other  directors  than  these 
three.  There  may  be  some  uncertainty  as  to  whether  they  were 
all  three  tc^ther  when  an  agreement  was  had  that  such  mort- 
tgage  should  be  executed,  but  as  intimated,  whether  that  be  so  or 
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not,  they  all  at  one  time  or  another  joined  in  its  execution— 
Shelleuberger,  by  executing  it  as  president;  Sewell,  by  witness- 
ing it  and  making  the  proof  thereof,  and  Phillips,  the  creditor^ 
by  accepting  it  as  security.  In  the  presence  of  the  others,  Phil- 
lips says,  *^I  explained  the  defect  of  the  former  mortgage." 

"Q.  What  do  you  mean  by  that? 

"^.  It  was  explained  to  Mr.  Sewell  and  Mr.  ShellenbeiKer  thai  this  chattel- 
mortgage  1  held,  in  case  the  first  mortgage  was  put  in  exeoation  and  there 
was  a  surplus,  and  there  was  a  deficiency  in  the  real  estate  mortgage^  I  would* 
be  a  loser  to  a  considerable  amount;  and  that  it  was  the  understanding  and 
the  desire  of  the  Capital  Cracker  Company  to  protect  me  as  fully  as  possible ; 
and  that  there  was  no  provision  in  that  mortgage  as  to  the  surplus,  because 
there  was  a  mistake  in  it  at  the  time  it  was  drawn,  and  this  mortgage  waa 
drawn  for  the  purpose  of  curing  that  defect. 

"Q.  Did  you  tell  them  it  was  the  purpose  of  the  Capital  Cracker  Company 
to  secure  you  at  that  time  ? 

'*A,  No,  sir ;  not  in  these  exact  words,  but  in  that  sense. 

"Q.  IHd  you  mean  that  you,  as  the  Capital  Cracker  Company,  intended  to 
secure  yourself? 

"A.  I  did  not ;  I  am  not  the  Capital  Cracker  Company,  nor  never  was. 

**Q.  The  original  chattel  mortgage  was  given  to  secure  $6507 

"A,  Yes,  sir ;  that  is  true. 

"Q.  And  that  did  not  secure  you  from  any  loss  on  the  $4,3007 

"j1.  No,  sir. 

"Q.  And  the  object  of  that  chattel  mortgage  was  to  extend  the  security  to 
theH300? 

*'A,  It  was  the  object  to  carry  that  surplus  to  the  $4,800  note;  that  is  the 
only  answer  I  can  give,  sir. 

"Q.  Was  anything  said  by  yon  as  to  including  these  five  words^  'and  any 
liability  on  above  note,'  to  the  March  17th  meeting  and  resolntion7 

"^.  No,  sir ;  I  think  not, 

**Q.  You  took  that  upon  yourself,  after  the  mortgage  was  execated,  to  add- 
the  words,  *  any  liability  on  above  note  7* 

"J..  Yes,  sir ;  as  secretary  of  the  Capital  Cracker  Company,  I  did. 

"  By  the  Court — Is  there  anything  on  the  books  of  the  company  with  refer- 
ence to  any  liability  on  above  note,  except  the  words  there  appended  to  tliai^ 
resolution  ? 

"  Witness — No,  sir ;  there  is  nothing." 

The  foregoing  statement  of  facts  presents  a  very  singular  con- 
dition of  affairs.  It  is  not  surprising  that  when  such  a  aituatiou 
was  made  known  to  creditors,  or  to  the  receiver  of  the  defendant 
corporation,  the  conviction  should  arise  that  all  was  conceived^ 
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in    iraud.     There  was  an  old  corporation  reorganized  on  the 

15th    of  January,  and  as  so  reorganized  was  turned  over  to  a 

receiver  on  the  20th  of  the  May  following.     Yet  certain  facts 

^iB  interspersed  which  lead  the  mind  to  the  conviction  that  they 

^^Id  scarcely  exist  if  the  purpose  of  those  who  were  engaged  in 

t"e  management  of  the  defendant  company  was  a  concoction  and 

P^petration  of  a  scheme  to  injure  honest  creditors.     The  facts 

^  which  I  refer  are  the  complete  prostration  of  the  company 

*^ore  its  reorganization,  the  purchase  of  a  large  number  of 

^'^^i^s  of  stock  by  Phillips,  the  advancement  of  $700  for  the 

P^irohase  of  twenty-three  shares,  which  he  says  he  gave  to  Sewell 

^ttJer  that  Sewell  might  become  a  director,  the  reorganization 

j^  ^he  company,  the  loaning  of  $750  to  the  company  for  its  own 

V^t,  and  afterwards  endorsing  the  note  of  the  company  for 
^oOo  which  was  reduced  to  $4,000,  and  trusting  the  company 
{ot  the  payment  of  these  sums  for  some  time  before  the  execu- 
tion of  either  the  real  estate  or  the  chattel  mortgage.  It  does 
not  seem  reasonable  to  suppose  that  a  business  man  would  at- 
tempt the  resuscitation  of  a  defunct  company,  and  would  also 
invest  several  thousand  dollars  in  its  bosiness  for  the  mere  pur- 
pose of  experimenting  with  creditors,  when,  according  to  all 
experience,  the  probabilities  were  against  his  making  it  a  finan- 
cial success,  on  the  belief  that  he  could  cover  up  the  fraud  by 
means  of  which  he  might  expect  to  carry  the  work  through. 

The  observations  just  made  should  be  kept  in  mind  in  con- 
sidering the  other  facts  developed,  and  which  were  relied  upon 
by  the  complainant.  In  the  first  place,  it  is  insisted  that  tliere 
really  was  no  reorganization  of  the  company.  This  is  based 
upon  the  allegation  that  Thomas  B.  Sewell  never  became  a  stock- 
holder, and  consequently  never  could  be  a  director.  Taking  the 
testimony  of  Sewell  alone,  it  would  be  extremely  diflBcult  to  get 
to  the  conclusion  that  he  r^arded  himself  as  at  all  interested. 
It  is  true,  he  says  now  he  had  possession  of  the  stock,  and  now 
he  says  he  bought  it  for  his  brother.  But  however  variable 
may  have  been  the  condition  of  his  mind  in  relation  to  the  facts 
of  the  case,  the  evidence  is  that  he  acted  as  a  director.  Phillips 
liimself  swears  that,  when  Michael  Sewell  refused  to  take  the 
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stock,  he  told  Thomas  B.  Sewell  that  he  should  take  it.  The 
result  of  his  testimony  is  that  he  advanced  the  $700,  which  was 
paid  to  Martinette  for  this  stock,  for  the  purpose  of  having  some 
one  become  the  owner  of  the  stock,  in  order  to  comply  with  the 
law  in  reorganizing  the  company,  to  do  which  there  must  be 
three  stockholders  and  three  directors.  When  he  learned  that 
Michael  would  not  take  the  stock,  he  then  said  to  Thomas  that 
his  $700  was  invested  anyhow,  and  that  he  (Thomas)  must  take 
the  stock  and  act  as  director.  It  is  true  that  the  statement  of 
Phillips  with  a  party  with  whom  he  was  negotiating  for  a  sale 
of  some  shares  of  stock,  was  the  owner  of  forty-one  shares,  was 
inconsistent  with  Sewell's  being  the  owner  of  any,  for  without 
these  twenty-three  shares  Phillips  could  not  have  been  the  owner 
of  forty-one.  There  is  nothing,  however,  to  show  that  Sewell 
was  present  at  this  interview,  or  that  he  ever  assented  to  any 
declaration  of  Phillips  of  the  ownership  of  these  twenty-three 
shares.  But  whatever  was  in  the  mind  of  these  parties  subse- 
quent to  the  reorganization,  there  is  no  room  for  doubt  but  that 
at  that  time  Phillips  had  put  himself  in  a  position  towards 
Sewell  by  which  Sewell  could  have  enforced  the  claim  to  the 
ownership  of  these  shares.  It  was  upon  this  foundation  that 
Sewell  was  made  a  director  and  participated  in  the  reorganiza- 
tion and  in  the  future  managing  of  the  affiiirs  of  the  company. 
Without  reaching  this  conclusion  there  was,  indeed,  no  reorgan- 
ization and  no  company,  and  consequently  nobody  with  whom 
dealers  could  act  except  as  individuals.  If  the  facts  in  the  case 
should  lead  us  to  decide  that  there  was  no  reorganization  and 
consequently  no  company,  then  it  is  clear  that  creditors  would 
be  no  better  off  and  the  receiver  would  show  himself  out  of 
court.  The  receiver  has  no  standing  unless  it  be  shown  that 
there  is  a  corporation,  such  as  is  contemplated  by  the  statute, 
whose  assets  are  committed  to  him  for  distribution. 

It  may  be  that  Thomas  B.  Sewell  was,  as  it  is  styled  in  the 
bill,  "  a  mere  figure-head,"  acting  solely  upon  the  suggestions 
of  Mr.  Phillips,  echoing  his  sentiments  or  obeying  his  com- 
mands. There  is  not  a  little  testimony  in  the  case  to  justify 
.this  insistment.     It  is  true  that  the  statute  declares  that  every 
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.,  ^tor  shall  be  a  bona  fide  stockholder,  and  it  is  equally  true 
J.  it  would  be  far  better  for  the  business  community  were  this 
kn  ^*^°  enforced  in  the  highest  and  best  sense^  yet  enough  is 
Ij,^  ^O  of  the  management  of  corporations  in  this  state  to  justify 
•  ^J^servation  that  a  very  large  number  of  corporations  organ- 
^^  Vinder  our  statute  are  controlled  and  really  owned  by  one  or 
IVro  individuals  only,  notwithstanding  there  may  be  a  third  or 
fourth  director,  but  only  so  in  name. 

Therefore,  I  come  to  the  conclusion  that  there  was  a  lawful 
organization,  and  that  the  same  stockholders  who  were  made 
directors  and  reorganized  the  company  continued  its  management 
until  the  filing  of  the  bill  asking  that  the  company  be  declared 
insolvent  and  that  a  receiver  should  be  appointed.     The  receiver 
in  this  case  owes  his  appointment  to  the  proceedings  under  that 
bill.    Every  step  which  has  been  taken  has  been  upon  the  pre- 
mise that  there  was  a  corporate  existence.     Had  creditors  come 
into  court  and  set  up  all  these  facts,  and  declared  that  the  scheme 
was  adopted  for  the  sole  purpose  of  deception  and  of  defrauding 
creditors,  praying  for  the  aid  of  the  court  in  the  premises,  the 
argament  of  counsel  against  the  allegation  that  there  is  a  corpo- 
ration would  have  had  some  force.     But  I  am  unable  to  com- 
prehend how  the  complainant  can  come  into  court  as  the  receiver 
of  a  corporation  and  attempt  to  establish  the  fact  that  no  corpo- 
ration in  reality  existed.     In  the  next  place,  it  is  urged  that  the 
two  mortgages — one  upon  the  real  estate  to  secure  the  loan  of 
$4,000,  and  one  upon  the  personal  estate  to  secure  the  same  loan 
and  also  the  loan  of  $650 — are  fraudulent.     The  view  taken  by 
coansel  is  that  they  are  fraudulent  as  to  creditors  for  the  reason 
above  given,  with  respect  to  the  reorganization  of  the  company, 
and  that  the  chattel  mortgage  is  void  if  not  fraudulent,  because 
tiere  was  no  proper  incorporated  authority  for  its  execution. 

With  respect  to  the  allegation  of  fraud,  I  find  no  proof  in 
support.  As  intimated,  the  $650  was  advanced  for  the  benefit 
of  the  company,  and  the  $4,000  note  was  endorsed  and  the 
money  used  for  a  like  purpose.  There  is  not  a  shadow  of  testi- 
mony to  the  eflfect  that  either  the  one  or  the  other  was  made 
•with  the  view  of  wronging  anyone.     The  result  shows  that  it 
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was  done  with  as  fair  a  chance  of  misfortune  to  the  lender  and 
endorser  as  the  contrary.  If  the  loan  and  the  endorsement  were 
honest  transactions^  then  Phillips  had  a  right  to  demand  protec- 
tion against  loss,  and  the  company  had  a  right  to  pledge  all  its 
assets,  not  otherwise  under  pledge,  to  him  as  security.  The 
company  undertook  to  do  this.  The  attack  upon  the  real  estate 
mortgage  I  regard  as  having  been  abandoned.  The  mortgage 
upon  the  chattels  has  the  advantage  of  being  properly  executed. 
To  this  extent  the  defence  of  Phillips  to  the  assault  is  complete. 
However,  the  presumption  arising  from  this  situation  has  been 
assailed.  It  is  urged  that  this  mortgage  was  executed  without 
any  authority.  There  is  no  doubt  but  that  the  president  executed 
it,  the  secretary  witnessed  it  and  made  the  proper  proof  of  its 
execution,  and  Phillips,  the  mortgagee,  accepted  it  for  the  pur- 
poses therein  expressed,  but  it  is  insisted  that  these  were  indi- 
vidual acts  and  not  the  acts  of  the  corporation.  This  fact  is  not 
enough  for  the  objectors  to  show  to  overcome  the  efficacy  of  an 
instrument  under  the  seal  of  the  corporation.  It  must  be  clearly 
established  that  there  was  no  act  of  the  body  corporate  author- 
izing it.  There  can  be  no  doubt  but  that  there  must  be  the  cor- 
porate act,  which  is  presumed  from  the  appearance  of  the  seal 
of  the  corporation.  The  weight  of  the  testimony  in  this  case, 
notwithstanding  the  vagaries  above  referred  to,  instead  of  dis- 
proving such  corporate  act,  establishes  the  contrary.  There  wa» 
no  written  resolution,  but  that  is  not  essential  to  a  corporate  act. 
So  far  as  the  testimony  was  presented  for  the  purpose  of  dis- 
crediting the  seal  proves  anything,  it  proves  that  there  was  a 
meeting  of  the  directors  at  which  they  determined  that  Phillips 
should  have  the  benefit  of  this  mortgage.  I  do  not  say  that  the 
meeting  was  called  for  that  puri)ose,  or  that  it  was  called  for 
any  purpose.  I  only  say  that  there  was  a  meeting  at  which  all 
three  were  present,  during  which  it  was  agreed  that  Phillips 
should  not  only  have  the  benefit  of  the  chattel  mortgage  ta 
secure  the  $650,  but  also  as  further  security  for  his  endorsement 
upon  the  $4,000  note. 

Very  much  was  said  upon  the  argument  concerning  the  addi- 
tion to  the  resolution,  above  quoted,  of  the  five  words,  and  "an;^ 
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liability  on  above  note,"    This  resolution  was  adopted  and  en- 
tered  upon  the  minutes  upon  the  17th  day  of  March,  except  said 
*^^    ^words.     The  words  so  added  were  not  a<}ded  until  about 
^"^   date  of  the  execution  of  the  chattel  mortgage,  which  was 
^^y   9th  following.     The  testimony  of  Phillips  makes  it  clear 
"^^t    he  had  no  authority  to  add  those  words  to  the  resolution 
^at^    March  17  th.     It  is  clear,  therefore,  that  these  words  have 
^  ^oixje  whatever  as  they  are  there  written.     It  is  equally  clear 
.  ^^  this  fact  does  not  impair  the  presumption  which  arises  from 
J.   ^  presence  of  the  seal  upon  the  mortgage  which  is  assailed, 
^^  equally  clear  that  the  absence  of  any  resolution  to  execute 
Woh   mortgage,  upon  the  minutes  of  the  corporation,  does  not 
overcome  the  presumption.     But  as  intimated  in  the  effort  upon 
the  part  of  the  complainant  to  overcome  this  presumption,  the 
weight  of  the  testimony  is  rather  in  support  of  the  presumption 
than  against  it.     Therefore,  the  effort  to  make  it  appear  that  this 
mortgage,  as  security  for  the  $4,000  note,  is  void,  has  likewise 
failed. 

There  is  nothing  in  the  case  which  leads  me  to  question  the 
propriety  of  the  assignment  of  the  book  accounts  to  the  First 
National  ]^nk.  The  company  was  debtor  to  the  bank,  and  the 
company  had  the  same  right  to  secure  the  bank  that  it  had  to 
secure  any  other  creditor. 

Nor  do  I  find  any  testimony  to  satisfy  me  that  the  sale  of  the 
goods  and  chattels  of  the  company,  under  the  chattel  mortgage, 
should  be  declared  illegal.    The  complainant  asks  for  an  account- 
ing.   As  I  understand  the  testimony,  the  sale  of  the  goods  and 
chattels  covered  by  the  mortgage  did  not  produce  enough  to 
satisfy  the  amount  due  thereon,  but  whether  the  real  estate  has 
been  sold  or  not  under  the  mortgage  referred  to,  I  believe  does 
not  appear.     If  both  the  real  and  personal  estate  have  brought 
wore  than  enough  to  satisfy  the  claim  of  Phillips,  the  receiver 
^\\\  be  entitled  to  an  accounting,  and  he  will  be  entitled  to  an 
^«X)untiDg  in  any  event  if  he  deems  it  to  the  interest  of  credit- 
ors to  demand  it,  taking  upon  himself,  of  course,  the  risk  of  the 
^ts  attending  such  accounting. 
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Mr.  William  M,  Lanning  and  Mr,  Woodbury  D.  Hotty  for  the- 
respondents. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J. 

On  August  14th,  1890,  the  Capital  Cracker  Company  wag- 
organized  with  an  authorized  capital  stock  of  $20,000,  divided 
into  two  hundred  shares  of  $100  each.  Of  this  amount  of 
capital  stock,  $7,500  were  subscribed  and  paid  for.  The  com- 
pany bought  a  tract  of  land,  and  built  a  cracker  factory  upon  it. 
About  January  Ist,  1892,  the  company  was  reorganized.  The 
outstanding  stock  largely  changed  hands,  and  its  officers  were 
changed.  All  the  outstanding  seventy-five  shares  of  stock,  ex- 
cepting thirty-four  shares  held  by  Herman  H.  Shellenberger,  one- 
of  the  original  stockholders,  was  bought  up  with  the  money  of 
one  Henry  D.  Phillips. 

Phillips  claims  that  of  the  forty-one  shares  bought  with  his 
money,  twenty-three  shares  were  bought  for  one  Sewell.  These^ 
three  persons — Shellenberger,  Phillips  and  Sewell — held  a  stock- 
holders' meeting  on  January  15th,  1892,  and  elected  themselves 
directors,  and  elected  Shellenberger,  president  and  manager,  and 
Phillips,  secretary  and  treasurer. 

Tiie  company  at  this  time  was  indebted  to  different  persons  in 
an  aggregate  sum  of  $4,300.  To  pay  these  liabilities,  the  com- 
pany, on  January  20th,  made  a  promissory  note  payable  to  the 
order  of  Phillips  and  Shellenberger,  for  the  sum  of  $4,325, 
which  note  endorsed  by  the  payees  was  discounted  by  the  First 
National  Bank. 

On  March  7th,  1892,  Phillips  loaned  the  company  the  sum  of 
$650.  On  March  17th,  by  resolution  of  the  board  of  directors, 
the  president  was  authorized,  for  the  purpose  of  indemnifying 
Phillips  against  his  endorsement  of  the  note,  to  make  a  mort- 
gage of  the  real  estate  of  the  company  to  Phillips;  and  for  the 
purpose  of  securing  Phillips  for  the  loan  of  $650;  the  president 
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was  authorized  to  execute  a  mortgage  upon  the  personal  property 
of  the  company  to  Phillips. 

On  March  18th,  1892,  the  real  estate  mortgage  was  executed. 
The  chattel  mortgage  was  also  executed  on  the  same  day,  but 
was  never  recorded,  and  so  does  not  figure  further  in  the  case. 

On  May  9th  following,  the  company  was  insolvent.  On  that 
day  the  company  assigned  its  book  accounts  to  the  First  National 
Bank,  to  secure  the  $4,325  note  endorsed  by  Phillips  and  Shel- 
lenberger.  On  the  same  day,  the  president  made  a  second 
chattel  mortgage  to  Phillips,  to  secure  the  $650  loan.  On  May 
10th,  Phillips  recorded  the  real  estate  mortgage  executed  on 
March  18th.  On  May  23d,  Phillips,  under  his  last  chattel 
mortgage,  sold  the  personal  property  of  the  company. 

On  June  7th,  the  complainant,  on  the  bill  filed  by  certain 
creditors  of  the  corporation,  was  appointed  receiver  of  the  com- 
pany as  an  insolvent  corporation. 

The  bill  prays  that  the  real  estate  mortgage  and  the  second 
diattel  mortgage  made  to  Phillips,  may  be  set  aside,  and  that 
Phillips  may  be  compelled  to  account  for  the  receipts  of  the  sale 
of  the  personal  property  made  under  the  latter  mortgage.  It 
charges  that  the  assignment  of  the  book  accounts  to  the  First 
National  Bank  was  fraudulent,  and  in  fact,  that  the  books  never 
went  from  Phillips'  possession,  but  that  he  has  collected  the 
accounts;  that  the  bank  has  disclaimed  any  claim  to  the  said 
books.  The  prayer  of  the  bill  is  that  Phillips  may  account  for 
the  sums  he  has  so  collected. 

The  bill  also  charges  that  Phillips  employed  one  Rol)ert 
Green  and  paid  him  $20  per  week,  with  the  understanding  that 
this  should  be  charged  up  to  the  company,  while  Green  was  to- 
repay  $10  each  week  to  Phillips.  There  is  also  a  prayer  that 
he  account  for  these  $10  weekly  receipts. 

I  will  consider  the  subjects  involved  in  the  litigation  in  an 
order  inversely  to  that  in  which  they  were  just  stated. 

In  respect  to  the  claim  that  Phillips  personally  received  and 
held  a  portion  of  the  wages  of  Green,  charged  up  to  the  com- 
pany, I  think  the  complainant  has  made  no  case.  Phillips  says 
that  Green  was  not  able  to  do  his  work,  and  that  he,  Phillips, 
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was  corapelled  to  get  other  employes  to  do  a  portion  of  it,  and 
the  money  was  retained  on  this  account,  and  has,  as  I  under- 
static!  it,  been  used  for  corporation  purposes;  at  least,  the  mis- 
application of  corporate  money  is  not  proved  with  any  d^ree 
of  certainty. 

In  respect  to  the  assignment  of  the  book  accounts  to  the 
bank,  I  also  think  it  has  not  been  successfully  attacked.  The 
line  of  assault  contained  in  the  bill  is  not  sustained  by  proof. 
While  the  books  did  technically  remain  in  the  hands  of  Phillips, 
the  undisputed  testimony  is  that  the  assignment  was  made  to 
the  bank  and  the  books  were  submitted  to  the  bank  officers; 
that  the  bills  were  collected,  with  the  approval  of  the  bank,  in 
the  name  of  the  solicitor  of  the  bank  ;  the  moneys  received  from 
them  were  paid  to  Phillips,  who  deposited  the  money  in  the 
bank,  to  be  applied  to  the  payment  of  the  note. 

Wiiile  the  payment  of  the  money  to  Phillips  has  an  air  of 
oddity,  yet  no  one  is  called  to  contradict  the  statement  that  the 
assignment  was  presented  to  the  bank,  and  that  the  money  was 
subsequently  collected  for  and  was  paid  to  the  bank,  to  be 
applied  to  the  payment  of  this  note.  The  attack  upon  the 
assignment,  made  upon  the  argument,  was  put  upon  another 
grountl,  namely,  that  Sewell  was  not  a  legal  director,  and  so 
there  was  no  board  existing  qualified  to  make  the  assignment. 
But  whether  Sewell  was  or  was  not  a  de  jure  director,  he  was 
admittedly  a  de  facto  director.  In  respect  to  the  bank,  which 
was  a  third  party,  with  no  notice  of  the  defect,  if  any  existed, 
in  his  eligibility,  the  assignment  was  entirely  efficacious. 

The  next  attack  is  upon  the  chattel  mortgage,  by  color  of 
which  Phillips  sold  the  personal  property.  This  mortgage  was, 
as  I  have  already  remarked,  executed  on  May  9th,  1892.  At 
that  time  the  corporation  was  insolvent.  The  mortgi^  was 
made  to  secure  the  antecedent  liability  of  Phillips,  as  endorser 
for  the  benefit  of  the  company.  The  mooted  validity  of  this 
mortgage  involves  the  question  whether  the  board  of  directors 
of  an  insolvent  corporation  can  secure  one  of  their  own  members 
for  an  antecedent  debt  by  a  mortgage  of  the  property  of  the 
company.     The  question  is  new  in  this  court. 
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It  was  held  in  the  case  of  WUlcinwn  v.  BauerU,  H  Stew  Eq. 
^6,  that  an  insolvent  corporation  could  sell  its  property  to  a 
director  if  the  sale  was  bona  fde  and  brought  the  full  value  of 
the  property.  It  was  held  that  the  officers  of  such  corporation 
^uld  not  divert  the  corporate  property  from  the  payment  of  its 
^ebts,  and  it  was  because  such  a  sale  was  only  a  transmutation, 
*^d  not  a  diversion  of  the  property,  that  the  sale  was  sustained. 

It  was  also  held  in  Vail  v.  Jameson,  1^  Stew.  Eq.  648,  that  a 

'Mortgage  made  by  an  insolvent  corporation  for  the  purpose  of 

Pi'eferring  a  creditor  was  not  invalid.     The  great  weight  of 

'^^bority  is,  however,  opposed  to  the  existence  of  any  power  in 

.  ^ard  of  directors  of  an  insolvent  company  to  prefer  one  of 

^^n  members.  The  weight  of  authority  is  in  support  of  the 
^uo\esome  rule  that  the  directors  of  an  insolvent  corporation  are 
\xttstees  of  its  funds  for  its  creditors.  Outran  v.  State  of  Arkan- 
sas, 15  How.  S07  ;  Haywood  et  al.  v.  The  Lincoln  Lumber  Co,, 
64  Wis.  6S9;  Wilkinson  v.  Bauerh,  U  Stew.  Eq.  6S6. 

The  doctrine  in  respect  to  the  power  of  trustees  to  use  trust 
property  for  their  own  benefit  to  the  disadvantage  of  their  ces^is 
que  trust  thus  becomes  applicable  to  the  dealing  of  directors  with 
the  funds  in  their  hands,  after  the  insolvency  of  the  corporation. 
If  any  of  such  directors  are  creditor?,  they  stand  upon  the  same 
footing  as  any  other  creditors ;  but  by  no  act  of  such  director 
can  he  obtain  a  position  superior  to  that  of  the  other  creditors 
for  whose  benefit  he  holds  the  trust  assets. 

Mr.  Morawetz  remarks : 

"  It  18  the  duty  of  the  directorR,  or  other  agents  of  infolvent  corporations, 
to  preserve  its  assets  for  the  benefit  of  the  creditors.  The  legal  ownership 
of  the  assets  is  not  altered  by  its  insolvency,  and  the  regular  agents  of  the 
corporation  retain  the  same  powers  of  management  with  which  they  were 
originally  invested.  But  upon  the  insolvency  of  a  corporation,  an  equitable 
lien  of  the  creditors  attaches  upon  all  the  company's  assets;  and  the  directors 
who  only  formerly  stood  in  a  fiduciary  relation  to  the  corporate  members,  be- 
<»nae  placed  in  a  fiduciary  relation  to  its  creditors.  *  *  *  If  themselves 
-creditors,  they  cannot  receive  any  advantage  or  preference  in  the  payment  of 
their  claims  at  the  expense  of  other  creditors.''     Morawetz  Corp.  {  579. 

In  Haywood  et  al.  v.  The  Lincoln  Lumber  Co.  et  al.,  supra,  a 
mortgage  had  been  made  by  an  insolvent  company  to  some  of 
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the  directors,  to  secure  an  antecedent  debt.  The  mortgagee  filed 
a  bill  to  foreclose  the  mortgage,  which  suit  was  defended  by  the 
receiver  of  the  corix)ration.  The  court,  in  holding  that  the  mort- 
gage was  void,  employed  this  language:  "The  directors  and 
ofiBcers  made  the  mortgage,  or  directly  caused  it  to  be  made^  to 
themselves.  They  occupied  a  fiduciary  relation  to  the  company, 
its  stockholders  and  its  creditors,  and  they  had  no  right  to  use 
such  relation  and  their  official  position  for  their  own  benefit,  and 
to  the  injury  of  others  in  equal  right.  In  BecLch  v.  JUiller^  ISO 
III.  162 y  the  question  arose  whether  an  insolvent  company  could 
secure  an  antecedent  debt  due  a  director  by  a  sale  to  him  of  ils 
proi)erty  to  pay  such  debt.  The  court  remarked  that  so  long  as- 
a  xjorporation  remained  solvent,  its  directors  were  agents  or  trus- 
tees for  the  stockholders ;  but  the  moment  it  became  insolvent, 
its  dii*ector8  occupied  a  different  relation.  The  assets  must  then 
be  regarded  as  a  trust  fund  for  the  payment  of  all  its  creditors, 
and  the  directors  occupy  the  position  of  trustees,  and  the  fiduciary 
relation  then  existing,  they  may,  with  propriety,  be  prohibited 
from  purchasing  the  trust  property.'* 

The  court  was  speaking  in  view  of  the  fact  that  the  purchase 
was  to  be  paid  for  by  the  application  of  the  precedent  credit  held 
by  the  director. 

In  Richards  v.  New  Hampshire  Insurance  Co.,  4^  N.  H.  26Sj 
on  a  bill  filed  by  the  creditors  of  an  insolvent  company,  it  was 
held  that  the  directors  were  trustees  of  the  funds  for  the  creditors, 
and  were  bound  to  apply  them  pro  rata,  and  could  not  use  them 
to  exonerate  themselves  to  the  injury  of  other  creditors. 

All  the  cases  bearing  upon  this  question  are  collected  by  Mr, 
Justice  Woods  in  his  opinion  in  the  case  of  Lippintott  et  al.  v. 
Shaw  Carriage  Co.  d  al.,  25  Fed.  Rep.  577, 586. 

He  very  carefully  states  the  rule  to  be  derived  from  these  cases 
in  these  words :  "  It  has  been  often  said  by  judges,  including 
those  of  the  federal  supreme  court,  that  the  property  of  an  in- 
solvent company  is  a  trust  fund,  and  that  the  directors  are  trus- 
tees for  the  creditors;  and  if  this  were  strictly -so,  it  is  manifest 
that  no  preference  whatever  should  be  allowed  between  creditors- 
standing  in  the  same  relation  to  the  fund.     These  statements  are,. 
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''owever,  true  in  a  qualified  sense,  and  lead  l^lly,  if  not  neces- 
^^'ily,  to  the  conclusion  that  in  such  cases,  the  directors,  if  they 
^ive    preferences,  must  do  it  unbiased  by  considerations  of  per- 
^*^al  advantage  or  gain/' 

I  r^ard  this  as  a  salutary  rule,  grounded  upon  general 
^^•itable  principles.  This  view  invalidates  the  chattel  mortgage 
^^ecuted  on  May  9th,  to  Phillips,  as  mortgagee. 

Lastly,  in  respect  to  the  real  estate  mortgage  made  to  Phillips 

^  Secure  him  for  his  endorsement.     It  appears  that  this  mort- 

5^S^  Mras  authorized  by  the  board  of  directors  on  March  17th, 

^^^  ^vas  executed  on  March  18th,  and  was  recorded  May  10th. 

ii^    ^^  \Tas  delivered  at  the  time  it  was  executed,  it  would  not  be 

^lidated  by  the  rule  just  applied  to  the  chattel  mortgage  of 

.ay  9th. 

The  bill  states  that  the  company  was  insolvent  on  May  9th^ 
therefore,  upon  the  pleadings,  the  real  estate  mortgage  was 
executed  while  the  company  was  still  solvent.  What  became  of 
this  mortgage  after  it  was  executed  does  not  appear.  There  is 
no  allusion  in  the  pleadings  nor  in  the  evidence  to  the  custody 
of  this  instrument,  from  the  date  of  its  execution  to  the  time  of 
its  registration. 

Now  I  think  that  some  evidence  should  have  been  produced 
to  show  that  the  mortgage  was  actually  delivered,  and  so  became 
an  executed  contract  between  the  company  and  Phillips  before 
the  day  it  was  recorded. 

But  aside  from  this  view  of  the  legality  of  that  instrument,  I 
think  there  is  another  aspect  in  which  it  .is  defective,  when,  as 
now,  attacked  by  the  representative  of  the  creditors. 

The  mortgage,  as  I  have  already  remark  d,  was  kept  from 
record  until  after  the  company  became  insolvent. 

The  bill  charges,  and  the  charge  is  not  denied,  that  all  the 
debts  were  contracted  between  the  date  of  the  execution  and  the 
date  of  recording  the  mortgage. 

Now,  it  is  admitted  that  the  mere  failure  to  record  a  mortgage 
is  not  in  itself  a  conclusive  reason  for  setting  it  aside  for  the 
benefit  of  subsequent  creditors  having  no  specific  liens,  but  that 
any  ooncealment  of  an  instrument  of  this  kind  is  a  badge  of 


Digitized  by  VjOOQ  IC 


220         COURT  OF  ERROBS  AND  APPEALS.  [53  Eq. 

Montgomery  v,  Phillipfl. 

fraud;  which  may,  by  reasoD  of  the  circumstances  surrounding 
the  concealment;  be  sufficient  ground  for  avoiding  such  an  in- 
strument in  respect  to  subsequent  creditors,  is  entirely  settled. 

In  Hwngei'ford  v.  Earle,  S  Vera.  S61,  it  was  held  that  a 
deed,  not  at  first  fradulent,  may  afterward  become  so  by  being 
concealed  or  not  pursued,  by  which  means  creditors  are  drawn  in 
to  lend  their  money. 

The  failure  to  record  a  deed  or  mortgage  when  there  is  no  ap- 
parent change  of  possession,  has  been  held  in  a  number  of  cases 
to  l>e  a  strong  circumstance  against  the  validity  of  such  instm- 
meut  when  it  was  attacked  by  the  creditors,  who  become  such 
intervening  the  time  of  its  execution  and  the  time  of  its  record. 
Coates  V.  Gerlach,  U  P<^'  ^'  4^ ;  Gill  v.  Griffith,  Hf  Md.  Ch, 
^70;  Hilliard  v.  Cagle,  4,6  Miss.  S09 ;  Nealon  v.  Weas,  lOi, 
U.  S.  4£8;  Blennerhaaaett  et  al.  v.  Sherman,  106  U.  S.  100. 

Now,  in  respect  to  the  circumstances  surrounding  the  execu- 
tion of  the  present  mortgage,  the  evidence  is  very  strong  that 
at  the  time  this  instrument  was  executed  Shellenberger  and 
Phillips  held  all  the  outstanding  stock  of  the  corporation.  The 
shares  ostensibly  held  by  Sewell  were  bought  with  Phillips' 
money,  and  although  Phillips  claims  that  there  was  an  under- 
standing that  Sewell  was  to  repay  him,  the  conduct  of  both 
Phillips  and  Sewell  is  very  persuasive  that  Phillips  was  to  prac- 
tically control  the  stock,  and  that  the  transfer  of  it  to  Sewell  was 
for  the  mere  puq)ose  of  equipping  him  with  the  nominal  char- 
acter of  stockholder,  so  that  he  could  be  elected  to  constitute  the 
required  third  director. 

Phillips  was  an  active  agent  in  resuscitating  the  moribund  cor- 
poration. He  and  Shellenberger  were,  in  fact,  the  corporation. 
They  had  made,  as  the  corporation,  and  both  individually  en- 
dorsed, the  promissory  note,  by  the  discount  of  which  the  debts 
of  the  company,  including  a  debt  to  Phillips  himself,  were  paid. 

The  real  estate  mortgage  was  made  to  secure  Phillips  against 
his  liability  upon  this  note,  and  incidentally  to  secure  Shellen- 
berger also.  The  original  chattel  mortgage  was  to  secure  Phillips 
for  the  additional  advance  of  $650.  The  future  financial  success 
of  the  company  was,  in  the  light  of  its  past  failure,  problematicaL 
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^  it    should  succeed,  there  would  be  no  use  for  the  two  mort- 

S^ges  ;  if  it  should  fail,  then  they  were  to  be  resorted  to  for  in- 

"^JXioity.     The  experiment  was  to  be  made  at  the  risk  of  future 

^"^itors.     For  the  purpose  of  leaving  the  credit  of  the  company 

"'^^  Da  paired,  the  mortgages  were  kept  from  record.     When  in- 

^*^ency  came,  it  was  too  late  to  record  the  chattel  mortgage,  so 

^  i^eal  estate  mortgage  only  was  roistered. 

"f    have  no  doubt  from  the  testimony  that  these  were  the 

jj.^^ives  which  induced  the  delay.     When  it  is  kept  in  miud  that 

ev  ^^'ps  was  the  active  officer  for  the  corporation  who  caused  the 

4^^^Ution  of  the  mortgage,  as  well  as  the  mortgagee  for  whose 

^Y\    ^^fc  it  was  made,  the  whole  arrangement  was  equivalent  ta 

^%reeraent  between  the  parties,  mortgagor  and  mortgagee,  to 

K^\)  the  mortgage  from  record  for  the  purpose  of  sustaining  the 

credit  of  the  company  by  concealing  its  existence. 

Under  these  circumstances,  I  think  the  mortgage  must  be  re- 
garded as  made  to  hinder  and  delay  creditors,  and  so  held  to  be 
fraudulent. 

The  decree  of  the  court  of  chancery  should  be  reversed,  and  a 
decree  made  in  conformity  with  the  views  herein  expressed. 

For  reversal — Depue,  Dixon,  Gakrison,  Lippinoott^ 
Reed,  Van  Syckel,  Bogert,  Brown,  Sims — 9. 

For  affirmance — None. 


Orlando  Perrine,  appellant, 

V. 

The  Broadway  Bank  of  Brooklyn,  respondent. 

1.  The  r^:ular  way  of  serying  an  order  on  file  in  the  court  of  chancery  is 
t>y  leaving  with  the  party  a  copy  thereof,  certified  by  the  clerk. 

2.  A  party  will  not  be  in  contempt  bj  a  refusal  to  obey  an  order  not  so 
served,  unlesB  it  has  been  served  in  accordance  with  a  special  order  of  the 
chancellor. 
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Ou  appeal  from  an  order,  in  Broadway  Bank  v.  Perrine, 
advised  by  Vioe-Chancellor  Van  Fleet,  who  delivered  the  fol- 
lowing opinion : 

The  facts  on  which  the  complainant  relies  to  show  that  the 
defendants  have  willfully  disobeyed  the  order  of  the  court  are 
not  disputed.  It  is  unnecessary,  therefore,  to  consider  whether 
or  not  the  petition  is  properly  verified. 

The  subpoena  in  this  case  was  served  on  the  defendants  on  the 
15th  day  of  February,  1893,  and  returned  on  the  28th  of  the 
same  month.  The  defendants  have,  therefore,  been  in  court 
since  February  28th  last.  The  order  requiring  the  defendants 
to  appear  before  a  master  and  make  discovery  was  made  on  the 
3d  day  of  March  last,  and  was  filed  on  the  6th.  On  its  being 
filed  it  became  a  part  of  the  record  in  the  case,  and,  for  certain 
purposes,  its  filing  operated  as  notice  to  the  defendants. 

The  question  is,  was  the  order  served  on  the  defendants  in 
such  manner  as  to  make  it  their  duty  to  obey  it?  The  proofs 
show  that  a  certified  copy  was  given  to  the  sheriff  for  service, 
and  that  copies  of  that  copy  were  served  on  the  defendants  by 
an  undersheriff.  It  does  not  appear  that  the  certified  copy 
was  shown  to  the  defendants  when  service  was  made.  I  shall 
assume  that  it  was  not.  The  defendants  did  not  appear  before 
the  master.  They  were  advised  by  counsel  that,  as  the  copy  of 
the  order  served  on  them  was  not  authenticated  in  any  way,  nor 
a  certified  copy  shown  to  them,  they  were  not  bound  to  obey  it. 

I  cannot  concur  in  that  view.  On  the  contrary,  I  think  that 
the  defendants  had  suflScient  notice  of  the  order  to  make  it  their 
duty  to  obey  it.  The  order  is  in  the  nature  of  a  mandatory  in- 
junction. It  commanded  the  defendants  to  appear  before  an 
officer  of  this  court  at  a  certain  time  and  place.  The  rule  is 
well  settled  that  a  defendant,  who  knows  that  an  injunction  has 
issued,  is  bound  to  obey  it  from  the  moment  he  receives  notice, 
either  oral  or  written,  of  its  issue  and  its  terms.  An  actual 
service  is  not  necessary  to  put  him  in  contempt  for  a  breach  of 
its  command.  The  order  in  this  case  purported  to  have  been 
made  in  a  cause  that  the  defendants  knew  was  pending  against 
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tbetn  ;  they  also  knew  that  the  complainant  had  asked  by  its 

'^ill  tliat  such  an  order  might  be  made;  the  order  was  served  on 

theca    by  that  ofiScer  of  their  county  whose  duty  it  is  to  serve 

^^  orders  and  processes  of  the  superior  courts.     It  is  apparent, 

tberefbre,  that  there  was  nothing  about  the  paper  or  the  manner 

^^  its  service  to  suggest  a  doubt  of  its  authenticity.    The  defend- 

^ta   do  not  say  that  they  doubted  its  authenticity.    They  un- 

^^^btedly  believed  it  to  be  authentic.     The  least  doubt  on  that 

P^^tit  would  have  sent  an  inquiry  at  once  to  the  clerk's  oflSce, 

^^*^  the  order  had  been  on  file  for  more  than  ten  days.     The 

Ql^    18  one,  therefore,  where  the  defendants  did  not  refuse  to 

tk    ^  because  they  believed  no  order  had  been  made,  but  because 

y    believed  that,  in  consequence  of  a  defective  service,  they 

•^vAd  contemn  it  with  impunity.     Neither  statute  nor  rule  of 

practice  prescribed  any  special  form  of  authentication  or  mode 

of  service  for  orders  like  the  one  under  consideration.     As  a 

general  rule,  I  think  it  may  be  safely  said  that  when  an  order 

is  made  by  a  court  requiring  a  party  to  a  suit*  pending  before  it 

to  do  or  to  refrain  from  doing  a  particular  thing,  all  that  is 

required  to  impose  the  duty  of  obedience  is  that  the  order  shall 

come  to  his  knowle<1ge  in  such  manner  that  he  knows  what  he 

is  required  to  do  or  to  refrain  from  doing,  and  as  would  lead  a 

man  of  ordinary  good  sense  to  believe  that  the  court  had  made 

it.     Both  these  conditions  existed  in  this  case.     The  copy  served 

told  the  defendants   plainly  what  they  were  required  to  do. 

They  were  bound  to  expect  such  an  order  would  be  made,  and 

the  official  character  of  the  person  making  the  service  furnished 

strong  evidence  of  its  authenticity.     I  think  the  defendants  must 

be  adjudged   guilty  of  contempt.     To   hold   otherwise  would 

allow  a  defendant  to  contemn  such  an  order  with  impunity, 

though  he  had  the  most  perfect  knowledge  that  it  had  been 

made  and  also  of  its  terms. 

The  &ct  that  the  defendants  acted  under  the  advice  of  coun- 
sel, while  it  neither  justifies  nor  excuses  their  disobedience,  must 
receive  consideration  when  the  punishment  is  adjusted.  Before 
-deciding  what  punishment  shall  be  inflicted,  I  propose  to  give 
^e  defendants  an  opportunity  to  comply  with  the  requirements 
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of  the  order.  If  they  will  go  before  the  master  on  Thursday, 
the  25th  iustant,  at  ten  in  the  morning,  and  submit  to  an  exam- 
ination, as  they  should  have  done  on  the  29th  day  of  March 
last,  that  fact  will  be  taken  into  consideration  on  Wednesday, 
May  31st,  1893,  at  ten  in  the  morning,  when  the  defendants 
must  appear  in  person  before  the  court,  at  the  chancery  chambers 
in  the  city  of  Newark,  to  be  punished  for  their  contempt. 

Mr.  Frank  Bergen,  for  the  appellant. 

Mr.  John  S.  Voorhees,  for  the  respondent. 

Beasley,  C.  J. 

On  this  appeal,  but  a  single  question  is  presented  for  solution. 

The  respondent  having  obtained  a  judgment,  and  an  execution 
thereon  having  been  returned  unsatisfied,  exhibited  his  bill  in 
the  court  of  chancery  to  compel  the  discovery  by  the  appellant, 
the  judgment  debtor,  of  his  property.  By  force  of  the  statute 
{Rev.  p.  121  §  90)  the  chancellor  thereupon  made  an  order  re- 
quiring the  appellant  to  appear  and  make  discovery,  on  oath, 
concerning  his  property  and  things  in  action,  before  a  master, 
at  a  time  and  place  designated.  Thereupon,  a  certified  copy  of 
this  order  was  put  in  the  hands  of  the  sheriff  for  service,  who, 
through  the  medium  of  an  undersheriff,  served  the  appellant  by 
leaving  a  true  copy  of  the  order  with  him,  but  without  showing 
him  the  original  or  in  any  manner  intimating  that  he  had  it  in 
his  possession. 

In  this  condition  of  things,  the  appellant,  acting  on  the  advice 
of  counsel,  did  not  attend  before  the  master  as  directed,  and, 
because  of  such  failure,  was  cited  by  the  respondent  to  appear 
and  show  cause  before  the  vice-chancellor  why  he  should  not  be 
adjudged  to  be  in  contempt.  Upon  hearing  he  was  declared  to 
have  been  contumacious,  and  was  accordingly  fined.  The  pres- 
ent appeal  brings  before  us  this  sentence. 

That  the  order  in  question  was  not  served  according  to  law,  is 
not  open  to  question.  The  practice  on  this  head  has  been  imme- 
morially  settled.     The  ancient  and  modern  course  of  procedure- 
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was  and  is  as  follows:  Upon  an  order  of  this  nature  being 
signed,  it  is  to  be  filed,  and  a  copy  certified  to  as  true  by  the 
clerk  is  then  to  be  served  on  the  party.  These  steps  may,  of 
wurse,  be  modified  by  the  special  direction  of  the  chancellor,  but 
in  the  absence  of  such  substituted  method  the  correct  and  only 
mode  b  that  just  stated.  So  far  as  is  known,  there  has  never 
been  an  approved  departure  from  the  rule. 

In  the  present  instance  this  inveterate  and  simple  course  was 
not  taken.  A  copy  of  the  order,  attested  by  the  clerk,  was  sent 
to  the  officer,  and,  instead  of  leaving  it  with  the  appellant,  he 
copied  it  and  left  such  copy.  The  paper  thus  left  was  not  certi- 
fied to  in  any  mode,  nor  did  the  officer  exhibit  the  copy  in  his 
hands. 

The  ground  upon  which  the  vice-chancellor  concluded  that 
the  appellant  had  placed  himself  in  a  contumacious  attitude  with 
respect  to  the  court,  was  that  the  circumstances  showed  that  he 
bad  no  reason  to  doubt,  and  did  not  doubt^  the  authenticity  of 
the  copy  of  the  order  that  was  left  with  him,  and  that  therefore 
it  was  his  duty  to  obey  it.  The  doctrine  is  thus  expounded : 
''As  a  general  rule,  I  think  it  may  be  safely  said  that  when  an 
order  is  made  by  a  court  requiring  a  party  to  a  suit  pending 
before  it  to  do  or  to  refrain  from  doing  a  particular  thing,  all 
that  is  required  to  impose  the  duty  of  obedience  is  that  the  order 
shall  come  to  his  knowledge  in  such  manner  that  he  knows  what 
he  is  required  to  do  or  to  refrain  from  doing,  and  as  would  lead 
a  man  of  ordinary  good  sense  to  believe  that  the  court  had 
made  it.*' 

It  is  obvious  that  if  such  be  the  principle,  then  there  is  nothing 
like  an  established  formula  of  practice  in  relation  to  these  cases. 
The  entire  subject  is  in  the  air.  Who  can  tell  what  will  or  will 
not  be  a  sufficient  service?  The  assurance  of  the  lawyer  of  the 
party  obtaining  the  order,  that  a  paper  purporting  to  be  a  tran- 
script of  the  order,  although  entirely  unauthenticated,  would 
doubtless  in  most  cases  carry  conviction  of  its  genuineness.  So 
unattested  copies  sent  by  mail  would  many  times  have  the  same 
eflfect.  Under  the  prevalence  of  such  a  system  the  most  deplor- 
able laxity  would  soon  prevail,  and  it  is  not  therefore  a  matter 
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•of  surprise  that  no  authorities  have  been  cited  in  its  support 
In  the  brief  of  counsel  the  service  of  orders  of  this  nature  are 
likened  to  the  service  of  injunctions,  and  it  is  claimed  that  with 
respect  to  such  procedures  the  rule  propounded  by  the  vice-chan- 
-cellor  has  obtained.  There  can  be  no  doubt  that  in  certain 
junctures  the  usual  rule  requiring  an  exact  service  of  injunctions 
has  been  relaxed;  but  such  relaxations  are  applicable  only  to 
that  form  of  such  writs  whereby  the  party  is  prohibited  from 
pursuing  a  certain  line  of  conduct ;  but  such  relaxations  are  the 
creatures  of  necessity,  and  therefore  have  no  place  in  the  regu- 
lating of  mandatory  injunctions.  The  expressions  of  judicial 
•opinion  on  that  subject  in  this  state  have  all  related  to  common 
dnj unctions,  that  is,  writs  containing  an  order  not  to  do  a  par- 
ticular things  or  series  of  things;  they  mark  out  deflections  from 
the  ordinary  path,  and  are  obviously  the  creatures  of  necessity 
and  should  not  transcend  the  limits  of  such  necessity.  In  Harvey 
v.  Kauffmariy  2  Beas.  898,  Chancellor  Green,  with  characteristic 
precision  and  accuracy,  defines  the  usual  practice  touching  the 
service  of  this  process.  He  says:  "To  eflFect  a  regular  service 
of  an  injunction,  the  writ  itself,  under  the  seal  of  the  court,  must 
be  shown  to  the  party  against  whom  it  issues,  and  a  true  copy 
thereof  delivered  to  him."  He  then  proceeds  to  show  that  in 
<!ases  where  such  formal  service  cannot  be  made  the  court  will 
<lirect  a  different  and  less  direct  method  of  notification  to  be 
pursued.  This  is  the  English  and  American  practice.  Endicott 
v.  Mailds,  1  Stock,  114-;  Railway  Company  v.  Johnson,  8  Stew, 
Eq.  4£2;  Ashbome  v.  Tenant,  U  Ves,  136;  2  Ves,  A  B.  348; 
Skip  V.  Hai^ood,  3  Atk,  563,  667. 

It  will  be  observed  that  in  this  class  of  cases  the  rule  enforced 
IS,  that  the  qourt  will  not  suffer  anyone  willfully  to  defeat  its 
jurisdiction  over  the  subject  it  has  in  hand.  It  treats  as  pun- 
ishable any  attempt  to  frustrate  its  authority.  But  outside  of 
the  scope  of  such  a  purpose  the  court  will  not  dispense  with  the 
strict  service  of  its  writ.  None  of  our  own  adjudications  appear 
to  have  gone  beyond  this  limit;  none  of  them  have  held  that  a 
party  will  be  in  contempt  by  disobeying  an  injunction  irr^ularly 
served,  when  the  subject  of  the  writ  has  been  lefl  in  statu  juo, 
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bat  the  i>ower  of  the  court  over  it  has  not  been  impaired.  It 
is  obvious,  therefore,  that  the  rule  in  question  would  seldom  or 
ever  regulate  the  practice  touching  mandatory  injunctions. 

The  result  is  that  even  if  the  principles  pertinent  to  injunc- 
tions were  deemed  to  be  applicable  to  the  order  now  in  question, 
the  appellant  could  not  properly  have  been  put  in  contempt  by 
his  refusal  to  obey  it,  for  such  refusal  could  in  no  wise  interfere 
with  the  jurisdiction  of  the  court  over  its  subject.  The  entire 
effect  of  such  recusancy  was  to  procrastinate  the  hearing  for  a 
few  days. 

Let  the  decree  api)ealed  from  be  reversed. 


For  reversal — The  Chief-Justice,  Lippincott,  Magie, 
Reed,  Van  Syckel,  Bogert,  Kbuegeb — 7. 

For  affirmance — Dixon,  Garrison — 2. 


Anna  R.  Ashton  et  al,  appellants, 


"George  Wilkinson  et  al.,  executors  of  the  will  of  John  P. 
Wakeman,  deceased,  respondents. 

1.  Interest  upon  a  legacy  commences  to  run  when  payment  of  the  legacy  is 
(lenaandable. 

2.  "When  no  time  is  fixed  in  the  will  for  the  payment  of  a  legacy,  it  is 
demandable  one  year  after  the  death  of  the  testator. 

3.  If  a  legacy  be  payable  after  the  happening  of  a  contingency,  it  is  demand- 
able  when  the  contingency  happens,  after  a  year  from  the  testator's  death. 

4.  W.,  by  his  will,  directed  that  his  wife  should  have  power  to,  by  her  will, 
appoint  the  distribution  of  a  certain  sum  from  his  estate.  The  wife  survived 
W.  three  years,  and  then  died,  leaving  a  will,  by  which  she  appointed  the  dis- 
tribution of  the  sum  provided  by  his  will. — Heldy  that  the  will  of  W.  not 
having  fixed  a  time  for  the  payment  of  the  sum,  the  payment  was  demandable 
hj  the  wife's  appointees  immediately  after  the  probate  of  her  will. 
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3Ir.  Oeorge  Holmes,  with  whom  was  Mr.  Joseph  A.  Flannen^ 
(of  New  York),  for  the  appellants. 

3Ir.  R.  Wayne  Parker,  for  the  respondents. 

On  appeal  from  an  order  of  the  chancellor^  who  delivered  the 
following  opinion. 

John  P.  Wakeman  died  in  December,  1891.  In  his  will, 
admitted  to  probate  in  the  same  mouth,  after  directing  the  pay- 
ment of  his  debts  and  funeral  expenses,  appointing  executors 
and  giving  them  power  to  sell  his  real  estate  and  giving  the 
income  of  the  entire  estate  to  his  wife  for  her  life,  he  conferred 
this  authority  upon  his  wife: 

**  I  hereby  also  authorize  my  said  wife  to  convey  by  will,  in  such  manner 
and  for  such  purpose  as  she  may  deem  best,  the  sum  of  fifty  thousand  dollaia 
of  my  estate,  which  sum  of  fifty  thousand  dollars  is  in  lieu  of  dower." 

Then  he  disposed  of  the  residue  of  his  estate  to  others. 

By  a  codicil  to  the  will,  he  modified  the  provision  for  his  wife 
by  restricting  the  income  she  was  to  take  to  all  the  income  from 
his  estate,  not  exceeding  $5,000,  the  excess  over  that  sum  to  be 
capitalized  and  to  go  to  the  residue  of  the  estate.  He  gave  hi& 
wife  certain  chattels  and  the  use  of  a  house  for  her  life,  the 
executors  not  to  have  power  to  sell  that  house,  except  with  her 
consent  in  writing. 

These  provisions  he  declared  to  be  in  lieu  of  dower. 

Then  he  proceeded : 

**F^ih,  The  amount  which  my  said  will  authorized  my  wife  to  convey  by 
liiT  will,  is  hereby  reduced  from  fifty  thousand  dollars  to  thirty  thousand 

dollars." 

Then  he  gave  and  bequeathed  eleven  l^acies,  aggregating 
§13,000,  to  be  paid  "  without  interest  within  one  year  after  the 
decease  of  my  wife,''  and  made  disposition  of  the  residue  of  hia 
estate  to  a  number  of  |)ersons  named,  share  and  share  alike. 
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Mrs.  Wakeraaa  died  on  the  3d  of  April,  1894.  By  her  will, 
admitted  to  probate  in  the  same  month,  she  exercised  the  power 
given  to  her  to  appoint  distributees  of  $30,000  of  her  husband's 
estate,  dividing  tiie  fund  into  several  portions. 

She  never  had  i>ossession  of  the  $30,000,  and  expressly  styled 
her  appointments  of  it  as  out  of  her  husband's  estate. 

The  appointees  now  claim  that  they  are  entitled  to  be  paid 
interest  upon  the  sums  appointed  to  them  respectively,  from  the 
date  of  the  perfected  appointment,  that  is,  the  probate  of  Mrs. 
Wakeman's  will. 

In  behalf  of  the  takers  of  the  residue  of  the  estate  of  Mr. 
Wakeman,  it  is  argued  that  the  intent  of  Mr.  Wakeman  that  all 
legacies  out  of  his  estate,  paid  within  a  year  from  the  death  of 
his  wife,  should  be  paid  without  interest,  is  manifested  in  his 
will.  Their  reliance  is  upon  the  provision  for  the  payment  of 
the  eleven  legacies  within  a  year  from  his  wife's  death,  without 
interest,  the  argument  being  that  such  provision  indicates  a  pur- 
pose to  give  his  executors  time  to  realize  from  the  investments 
made  to  serve  his  wife's  life  estate  before  any  distribution. 

I  think  that  the  provision  demonstrates  that  the  testator  took 
into  consideration  the  ability  of  his  estate  to  presently,  upon  the 
probate  of  his  wife's  will,  meet  the  demands  he  had  created 
against  it,  and  in  order  to  relieve  it,  postponed  the  payment  of 
the  eleven  legacies,  and,  by  implication,  the  distribution  of  the 
residue.  But  I  cannot  infer  from  this  provision  that  he  post- 
poned the  demands  which  the  exercise  of  the  power  conferred 
Uj)on  his  wife  would  occasion.  The  very  fact  of  his  expressly 
defining  a  postponement,  after  consideration  of  the  convenience 
of  his  estate,  ap|x;ars  to  exclude  any  but  the  clearest  implication 
of  other  postponement,  for  we  should  assume  that  when  he  dealt 
with  the  subject  of  postponement  he  went  as  far  as  he  intended 
to  go.  Indeed,  for  aught  that  appears  to  the  contrary,  it  may 
have  been  his  intention  to  so  provide  that  all  demands  should 
not  come  upon  the  executors  at  once.  He  may  have  thought 
that  they  could  quickly  realize  from  assets  and  pay  the  $30,000 
to  be  given  by  his  wife,  and  then,  within  the  year,  provide  for  the 
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$13,000  he  gave  in  pecuniary  legacies,  and  later,  after  account- 
ing, distribute  the  residue. 

The  general  rule  is,  that  interest  commences  to  run  when  the 
legacy  is  demandable.  Executoi's  have  a  year  after  their  testa- 
tor's death  to  ascertain  and  collect  the  assets  and  naake  payment 
of  general  legacies  for  the  payment  of  which  no  time  is  fixed  in 
the  will.  After  that  year  the  legacy  is  demandable,  and,  accord- 
ing to  the  general  rule,  interest  then  commences  to  run.  Wms. 
Ex.  im;  2  Redf.  Wills  JfiS.  If  the  legacy  be  payable  after 
the  happening  of  a  contingency,  such  as  the  death  of  a  tenant 
for  life,  it  is  demandable  when  the  contingency  happens,  after  a 
year  from  the  testator's  death.  Launtly  v.  Williama,  2  P,  Wms, 
4^81;  Bonham  v.  Bonham,  11  Stew.  Eq.  4,19 ;  Miller  v.  Phillips^ 
5  Paige  673. 

In  the  application  of  these  rules  in  the  present  case,  my  atten- 
tion has  been  arrested  by  the  decision  in  Tatham  v.  Drammond^ 
2  Hemm.  &  M.  262,  where  there  was  a  fund  held  by  trustees 
under  a  marriage  settlement,  subject  to  the  wife's  power  of 
appointment  by  will  upon  the  happeningof  a  certain  contingency,. 
in  which  it  was  held  that  the  rule  that  interest  did  not  run  upon 
legacies  until  the  expiration  of  one  year  from  the  death  of  the 
testatrix,  applied  to  the  legacies  she  appointed  out  of  the  trust 
fund.  It  is  suggested  that  the  $30,000,  over  which  Mrs.  Wake- 
man  had  the  power  of  appointment,  was  situated  similarly  to 
this  trust  fund,  and  that,  as  in  Tatham  v.  Drummondy  a  year 
from  the  death  of  the  wife  was  allowed  to  the  trustees,  so  here  a 
year  should  be  allowed  to  the  executors  of  Mr.  Wakeman  from 
the  death  of  Mrs.  Wakeman. 

I  think  that  case  is  distinguishable  from  this  in  the  fact  that 
there  the  question  was  as  to  the  application  of  the  rule  that  a 
year  should  be  allowed  for  the  payment,  while  here  the  question- 
really  is,  not  as  to  the  application  of  that  rule,  but  whether  there 
shall  be  an  addition  to  it  in  the  allowance  of  a  second  year. 

There  the  trust  fund  in  substance  stood  as  the  wife's  own  prop-- 
erty,  the  trust  being  the  means  by  which  it  was  held  for  her,, 
and  the  court  considered  that  the  existence  of  the  trust  should 
not  defeat  the  application  of  the  rule  that  one  year  is  allowed  for 


Digitized  by  VjOOQ  IC 


I 


^I>xoK.  Ch.]         march  term,  1895.  231 

Glorieux  V.  Schwartz. 

^  payment  of  legacies,  although  the  reason  supporting  the  rule^ 

*SUt  not  apply  in  its  full  vigor. 
.  ^^  the  present  case  the  will  of  Mr.  Wakeman  contemplated  a 
|. 5^^  of  130,000,  which  was  to  yield  income  during  the  wife's 
1  ^>    and  be  ready  against  the  uncertainty  of  the  time  of  her 
>    ^H    and    the   contingency   of   her  appointing   its   payment. 


(j^/^Use  as  strong  reasons  for  granting  a  year  after  the  wife's 
tiQ^^ti  as  existed  in  Tatham  v.  Dinimmond  to  justify  the  applica- 
^^      ^f  the  rule  that  a  year  is  to  be  allowed,  appears,  it  is  urged 
^^Mier  year  should  be  given    in    this  case.     Mr.  Wakeman's^ 
^ecutors  have  already  had  the  benefit  of  the  rule  applied  ii> 
Tdtham  v.  Drummond,     More  than  a  year  has  elapsed  since  his 
death,  and  all  that  time  they  have  been  facing  the  present  emer- 
gency.    Shall  they  be  allowed  a  second  year  ?     As  has  been  seen^ 
it  is  not  the  rule  to  allow  a  second  year  where  the  legacy  is  pay- 
able upon  the  happening  of  a  contingency.      In  do  not  find 
either  authority  or  sufficient  reason  to  justify  such  an  allowance. 
The  appointees  should  receive  interest  upon  the  sums  appointed' 
to  them,  respectively,  from  the  date  of  the  probate  of  Mrs.  Wake- 
man's  will  to  the  dates  of  the  payments  of  those  several  sums.. 

Per  Curiam. 

Order  affirmed  for  the  reasons  given  by  the  chancellor. 

For  affirmance — The  Chief-Justice,  Dixon,  Gummere,. 
LippiNcoTT,  Magie,  Reed,  Van  Syckel,  Brown,  Sims — 9* 

For  reversal — None. 


William  L.  Glorieux  et  al.,  appellants. 


Alonzo  Schwartz,  respondent. 

Judgment  creditors  cannot  enjoin  the  sale  of  their  debtors'  property- 
Jer  void  chattel  mortgages  in  the  absence  of  proof  of  levy  of  their  execu- 
Lia  on  such  property. 
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2.  A  receipt  of  the  sheriff  for  the  amount  of  the  sales  of  the  goods  in  dis- 
pute by  him  is  insufficient  evidence  of  a  levy  on  such  property. 

3.  Judgment  creditors  took  bills  of  sale  from  the  debtors  of  goods  to  secore 
the  debtors  against  execution,  and  to  secure  to  them  the  possession  and  use  of 
such  goods  to  enable  them  thereby  to  pay  the  judgments.  The  bills  provided 
that,  in  case  of  default,  the  creditors  might  enforce  the  judgments  by  way  of 
execution. — Held^  that  the  creditors  had  no  such  right  to  the  possession  of  the 
property  as  would  enable  them  to  enjoin  the  sale  of  the  goods  on  void  chattel 
mortgages  given  other  creditors. 

4.  Bills  of  sale  which  provide  that  the  grantors  shall  continue  in  actual 
possession  and  use  of  the  goods  are  void  as  to  other  creditors. 


On  appeal  from  an  order  advised  by  Viee-Chaneellor  Bird, 
who  delivered  tiie  following  opinion  : 

This  is  a  conflict  between  the  complainants  and  the  defendant 
as  to  the  priority  of  right  to  certain  goods  and  chattels  named 
in  the  pleadings.  The  complainants  claim  by  virtue  of  certain 
judgments  and  executions  and  sale  thereunder,  and  the  defend- 
ant by  virtue  of  two  chattel  mortgages.  One  of  these  mort- 
gages is  dated  and  recorded  long  before  the  judgments  were 
obtained  and  the  other  afterwards.  The  complainants  also  claim 
by  virtue  of  two  bills  of  sale,  which  were  executed  intermediate 
the  execution  of  the  chattel  mortgages.  It  is  said  that  an  imper- 
fection in  the  jurat,  which  was  taken  before  a  notary  public  out 
of  the  state,  renders  both  chattel  mortgages  illegal  as  against  the 
complainants.  The  jurat  and  signature  on  one  and  all  other 
additions  are  in  these  words  and  figures,  *' Sworn  and  subscribed 
before  me,  at  New  York  city,  this  6th  day  of  June,  A.  D.  1887, 
F.  M.  Haviland,  notary  public  (201),  city  and  county  of  New 
York  (22  Park  Place)."  To  which  was  affixed  an  impression 
usually  called  a  seal,  in  these  words,  "  Frederick  M.  Haviland, 
notary  public,  New  York."  And  on  the  other  in  these  words 
and  figures,  "Sworn  and  subscribed  before  me,  at  Carrael,  N.  Y., 
this  6th  day  of  August,  a.  d.  1891,  George  E.  Anderson,  notary- 
public."  To  which  is  affixed  an  impression  usually  called  a 
seal,  in  these  words,  "George  E.  Andei'son,  notary  public, 
Putnam  county,  N.  Y."  To  this  affidavit  is  affixed  a  certificate 
of  the  clerk  of  the  county,  that  the  said  Anderson  was  a  notary 
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public  in  and  for  said  county  and  State  of  New  York,  and  duly 
authorized  &c. 

The  first  inquiry  necessarily  is,  have  the  complainants  estab- 
lished such  a  lien  upon  the  goods  and  chattels  in  question  as  will 
justify  them  in  resisting  the  claim  of  the  defendant  upon  his 
chattel  mortgages,  or  either  of  them,  on  the  ground  of  any  defect 
in  the  proof  or  other  statutory  requirements?  It  is  not  suflS- 
cient  to  say  that  he  obtained  a  judgment  to  acquire  a  lien  upon 
personal  property.  It  is  essential  that  there  should  be  an  e;s:e- 
<^tion.  Rev,  p.  392  §  18.  While  it  is  alleged  that  there  was 
execution  and  levies  upon  several  judgments,  there  has  been  no 
pi*oof  whatever  thereof.  A  paper  was  introduced  in  evidence 
purporting  to  be  the  receipt  of  the  sheriff  or  undersheriff  for  the 
^oiount  of  the  sales  of  the  goods  and  chattels  in  question  by  him 
^  the  price  of  $1,600,  but  this  is  the  only  evidence,  if  it  may 
^  Considered  any  evidence  whatever,  of  any  execution  or  any 
*^  by  any  sheriff.     Evidently  no  title  could  be  passed  in  this 

^ner,  if  nothing  else  appeared  to  support  the  claim  thereto. 

It  seems  to  me  that  the  claims  under  the  bills  of  sale  give  no 
better  support  to  the  complainants.  The  best  interpretation  that 
X  can  give  to  them  is  that  they  were  prepared  and  executed 
with  the  sole  design  of  securing  the  defendant  in  the  judgments 
against  an  immediate  execution  of  those  judgments,  or,  in  other 
words,  to  secure  the  defendant  in  such  judgments,  in  the  posses- 
sion and  use  of  the  goods  and  chattels  in  question,  in  the  hope 
or  expectation  of  their  being  able,  by  such  use  or  possession,  to 
pay  off  by  installments  the  amount  of  said  judgments.  They 
cannot  be  read  as  absolute  bills  of  sale  in  any  event  or  for  any 
other  purpose  than  as  a  transfer  to  the  complainant  of  the  said 
good^  and  chattels,  as  collateral  security,  for  the  payment  of  said 
judgments,  if  anything  like  so  much  can  be  said  in  that  behalf, 
for  it  was  expressly  provided  therein  that  in  case  of  default  or 
in  case  of  other  execution  creditors  attempting  to  enforce  their 
claims,  or  other  similar  contingencies,  then  the  complainants 
might  enforce  their  judgments  by  way  of  execution.  It  is  true 
that  the  language  of  the  agreement  is  that  they  assign,  transfer 
and  set  over  unto  the  complainants  the  said  goods  and  chattels^ 
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but,  as  above  intimated,  the  only  consideration  or  the  real  objecL 
was  to  give  Haege  and  Butz  the  power,  by  use  and  possessio/i 
of  the  goods,  to  pay  and  discharge  tiie  judgments,  and  of  pre- 
serving as  far  as  possible  the  rights  of  tiie  complainants  as  judg 
ment  creditors  to   proceed  under  their  judgments  in  case  ol 
default. 

That  this  is  the  true  interpretation  of  this  paper,  I  think, 
would  be  determined  if  the  complainants  were  to  bring  an  action 
of  trover  or  replevin  against  Ha^e  and  Butz.  The  application 
of  this  test  would  result  in  favor  of  the  defendanU^,  for,  without 
taking  other  steps,  there  is  nothing  to  show  that  they  are  enti- 
tled to  the  immediate  possession.  They  can  only  proceed  under 
their  judgments.  Such  test,  however,  would  not  show  that  the 
agreements  were  void  as  between  the  parties  thereto  when  the 
real  object  of  them  should  l^  considered  in  the  light  of  the  inter- 
pretation above  given  to  them,  which  is  that  they  were  entered 
into  for  the  relief  and  benefit  of  the  judgment  debtors,  and  alsa 
in  aid  or  support  of  the  judgment  creditors,  and  not  that  the 
judgment  creditor  should  be  permitted  to  take  possession  of  the 
goods  without  reference  to  his  judgment  and  execution,  but  then 
only  in  case  of  the  default  mentioned  in  the  agreements. 

As  first  above  stated,  it  does  not  appear,  by  any  legal  or  com- 
petent evidence,  that  any  such  executions  were  ever  issued. 
Therefore,  it  will  be  seen  that  the  complainants  have  no  lien^ 
and  consequently  no  standing  in  this  court. 

It  might  also  be  well  said  that  their  claim  under  these  bills 
of  sale  must  give  way  to  the  claims  of  creditors,  when  considered 
in  the  light  of  the  rules  laid  down  in  Twyne^a  Oiae.  The  com- 
plainants, who  now  claim  to  be  the  vendees  under  such  bills  of 
sale,  not  only  did  not  take  possession,  but  they  expressly  pro- 
vided that  the  vendors,  if  they  may  be  so  styled,  should  continue 
in  actual  possession  and  use  of  the  goods  and  chattels. 

If  I  am  right  in  these  conclusions,  it  is  not  necessary  for  me 
to  inquire  as  to  the  validity  or  sufficiency  of  the  jurat  and  certifi-^ 
cation  thereto  by  the  notaries  in  New  York.  This  question  can* 
only  arise  when  the  complainants  have  established  a  lien  by^ 
execution  or  otherwise  upon  the  goods  in  question. 
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I  will  advise  that  the  injunction  prayed  for  be  denied,  and 
that  the  bill  be  dismissed,  with  costs. 

Mr.  Frederick  T.  Johnson  and  Mr.  Samuel  Kaliach,  for  the 
appellants. 

Mr,  Thomas  J.  Keigham  and  Mr.  James  Fleming,  for  the 
respondent. 

Per  Curiam. 

Order  affirmed,  for  the  reasons  given  in  the  court  of  chancery. 

For  ajfii-mance — The  Chief-Justice,  Dixon,  Gummerk, 
LippiNcoTT,  Magie,  Reed,  Van  Syckel,  Bogert,  Brown, 
Sims— 10. 

For  reversal — ^None. 


William  T.  Bailey,  appellant, 

V. 

Catharine  Schnitzius,  respondent. 

1.  Where  water,  whether  coming  from  springs  or  rains  or  melting  snows,  has 
flowed  over  lands  of  the  complainant  in  a  well-defined  channel  for  a  period  of 
time  so  long  that  the  memory  of  man  runneth  not  to  the  contrary,  to  and  upon 
lands  of  an  adjoining  proprietor,  the  court  will,  by  its  mandatory  injunction, 
require  such  adjoining  proprietor  to  remove  any  obstruction  placed  upon  his 
lands  to  prevent  such  water  from  flowing  to  and  over  his  lands. 

2.  In  such  case  it  can  make  no  difference  whether  such  channel  be  natural 
or  artificial.  If  the  complainant,  in  order  to  improve  his  lands  for  agricul- 
tural or  trade  purposes,  alters  such  channel  upon  his  own  land  or  increases  the 
volume  or  velocity  of  the  water,  the  adjoining  proprietor  has  no  cause  of 
complaint  unless  he  can  show  that  he  has  sustained  material  damage  thereby. 
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On  appeal  from  an  order  advised  by  Vice-Chancellor  Bird,, 
who  delivered  the  following  opinion  : 
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Upon  final  hearing  in  this  case,  nothing  has  been  developed 
in  the  testimony  or  in  the  argument  of  counsel  to  vary  the 
important  facts  upon  which  my  conclusions  were  founded  at  the 
hearing  of  the  order  to  show  cause  why  a  preliminary  mandatory 
injunction  should  not  be  issued.  Schnitzius  v.  Bailey,  IS  Stew, 
Eq.  247.  Such  an  injunction  was  then  advised.  The  cause  was 
taken  to  the  court  of  errors  and  appeals,  and  the  order  advising 
the  injunction  was  reversed.  Bailey  v.  SchnitsduSy  18  Stew.  Eq. 
178,  The  only  question  then  was  whether  a  mandatory  injunction 
should  issue  at  that  stage  of  the  case  or  not. 

The  case  as  it  then  stood,  and  even  more  conclusively  as  it 
now  stands,  is  within  the  reasoning  of  the  well-considered  case 
of  Earl  V.  De  Hart,  1  Beas,  ^81.  The  premises  in  the  last- 
named  case  being  city  property  and  the  premises  in  this  case 
being  farm  land,  there  are  considerations  in  this  case  which  are 
important  to  advert  to,  because  such  considerations  bring  it  also 
within  the  important  cases  of  Peck  v.  Goodberlett,  IS  Cent,  L, 
J.  199;  109  N,  Y.  180;  and  MeOmtiick  v.  Horan,  81  N,  Y. 
86,  According  to  these  cases  it  is  good  policy  for  courts  to 
encourage  the  cultivation  of  the  soil  for  agricultural  and  trade 
purposes.  If  the  farmer  can  improve  his  land  by  changing  the 
water-course  thereon  which  i)asses  from  his  land  to  and  upon 
lands  of  lower  proprietors,  without  substantial  injury  to  such 
proprietors,  he  may  do  so. 

To  this  extent  he  may  increase  the  volume  or  velocity  thereof 
by  surface  or  underdrainage.  The  lower  proprietor  has  no  right 
to  complain  unless  he  can  show  material  injury. 

The  testimony  offered  by  the  defendant  in  this  case  shows  that 
the  ditch  or  channel  through  which  the  water  flows  from  the 
complainant's  land  is  from  three  to  four  feet  wide,  throughout 
the  greater  part  of  its  length,  and  from  two  to  three  feet  deep. 
It  is  insisted  that  this  channel  is  an  artificial  one  for  the  reason 
that  if  the  water  had  taken  its  natural  course  it  would  have 
departed  from  the  line  of  this  ditch  about  half  way  across  the 
field,  and  instead  of  pursuing  a  westerly  course  would  have  gone 
in  a  northwesterly  course,  crossing  the  lane  and  entering  upon 
the  land  of  defendant  seveml  hundred  feet  north  from  where  the 
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complainant  insists  it  should  and  always  has  crossed  the  lane  and 
entered  upon  defendant's  land.  From  the  evidence,  it  cannot 
possibly  make  any  material  difference  as  to  what  the  judgment 
of  the  court  should  be  on  this  point ;  for  if  the  ditch  was  opened 
or  made  by  hand  and  not  by  the  foixje  of  the  water,  it  has  been 
in  existence  so  long  that  the  memory  of  man  runneth  not  to  the 
contrary,  and  will  not  be^  interfered  with. 
The  same  may  be  said  of  several  of  the  underdrains. 
Clearly  they  have  been  in  use  for  a  very  long  period  of  time. 
The  complainant  made  additional  drains.  But  all  this  work  was 
for  the  improvement  of  the  land  for  agricultural-purposes.  There 
is  no  proof  that  the  volume  or  velocity  of  the  water  was  in  any 
wise  increased. 

As  the  law  stands,  according  to  the  cases  above  referi*ed  to,  it 
is  not  in  any  sense  material  to  determine  whether  the  water 
spoken  of  in  this  case  comes  in  part  from  springs  or  in  the  whole 
from  rains  or  melting  snows. 

There  is  no  doubt  but  that  large  portions  of  the  thirty-acre 
tract  named  in  complainant's  bill  of  complaint  are  so  wet, 
marshy  or  spongy  as  to  be  unproductive,  and  that  by  clearing 
oat  that  main  ditch,  and  by  opening  the  old  underdrains,  and 
putting  in  new  ones,  the  natural  wet  condition  of  the  soil  has 
been  so  overcome  as  to  enable  the  complainant  to  raise  fair  cropa 
thereon. 

I  will  advise  that  a  mandatory  injunction  do  issue  according 
to  the  prayer  of  the  bill.     The  complainant  is  entitled  to  costs. 

Mr.  John  W.  WeacoU  for  the  appellant. 

Mr.  Thomas  E.  French  for  the  respondent. 

Per  Curiam. 

Order  affirmed,  for  the  reasons  given  in  the  court  of  chancery. 

J^or  affirmance — ^DixoN,  Gummere,  Lippincott,  Magie,^ 
Reed,  Van  Syckel,  Bogart,  Brown,  Krueger,  Sims — 10. 

For  reversal — ^None.    ^ 
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Edwin  C.  Swift  et  al.,  appellants, 

V. 

James  N.  Pidcock,  respondent. 

On  appeal  from  a  decree  advised  by  Vice-Chancel  lor  Van 
Fleet,  whose  opinion  is  reported  in  Smfi  v.  Pidcock,  6  Dick,  Ch. 
Hep,  406. 

Mr.  Fredanc  W.  Stevens  and  Mr,  Richard  V.  Lindabury,  for 
tlie  appellants. 

Mr,  Louis  Hood  and  Mr.  J.  Flavd  McOee,  for  the  respondent. 

Per  Curiam. 

Decree  affirmed,  for  the  reasons  given  in  the  court  of  chancery. 

For  affirmance — The  Chief-Justice,  Depue,  Gummere, 
LippiNOOTT,  M  AOiE,  Reed,  Van  Syckel,  Bogert,  Browk — 9. 

For  reversal — None.    . 


53    690 


Annie  Schaefer  et  al.,  appellants. 


Catharine  F.  Dawson  et  al.,  respondents. 

On  appeal  from  a  decree  of  the  chancellor,-  whose  opinion  is 
reported  in  Dawson  v.  Schaefer^  7  Dick.  Ch.  Rep.  84,1. 

Mr.  Irwin  W.  Schultz,  for  the  appellants. 

Mr.  Sylvester  C.  Smithy  for  the  respondents. 
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Per  Curiam. 

Decree  aflSrmed,  for  the  reasons  given  by  tl^e  chancellor. 

For  affirmance — The  Chief-Justice,  Gummere,  Lippin- 
<x)TT,  Magib,  Reed,  Van  Syckel,  Bogert,  Brown,  Krue- 
'GER— 9. 

For  reversal — ^Dixon,  Sims — 2 


"53    839 

Thomas  Starkey  et  al,  appellants,  54    ss 


V, 

Elizabeth  Fox  et  al.,  respondents. 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Green, 
whose  opinion  is  reported  in  Starkey  v.  Fox,  7  Dick,  Ch,  Rep. 
758, 

Mr.  Theodore  Little,  for  the  appellants. 

Mr.  Mahlon  Pitney,  for  the  respondents. 

Per  Curiam. 

Decree  affirmed,  for  the  reasons  given  in  the  court  of  chancery. 

For  affirmance — DixbN,  Gummere,  Lippincott,  Magie, 
Reed,  Van  Syckel,  Bogert,  Brown,  Krueger,  Sims — 10. 

Jbr  reversal — ^None, 
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CASES 


AI>JUDOED  IN 


THE  COURT  OF  CHANCERY 


OF 


THE  STATE  OF  NEW  JERSEY, 

FEBRUABY  TERM.  1895. 


Alexander  T.  McGill,  Chancellor. 

John  T.  Bird,  Henry  C.  Pitney,  Robert  S.  Green  and 
John  R.  Emery,  Vice-Chancellors. 


Frederick  Hemsley 
Richard  Bew  et  al. 


Apprchendion  of  irreparable  injury,  grounded  upon  theories  which  rest  in 
ooaflicting  and  indeterminate  evidence,  will  not  justify  the  issuance  of  a  pre- 
liminary injunction,  especially  where  it  appears  that,  by  the  denial  of  such 
injanction,  adequate  relief  upon  final  hearing  will  not  be  defeated. 


On  order  to  show  cause  why  an  injunction  should  not  issue. 
Heard  on  bill  and  affidavits.     , 

16  [241] 
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Hemsley  v,  Bew. 


Mr,  John  P.  Stockton  and  Mr.  Samuel  E.  Perry,  for  the 
complainant. 

Mr.  David  J.  Pancoast  and  Mr,  Clarence  L.  Cole,  for  the 
defendants. 

The  Chancellor. 

The  complainant  seeks  an  injunction  to  restrain  the  completion 
of  a  jetty  or  dyke  which  is  to  extend  into  the  ocean,  a  few  feet 
below  low-water  mark,  in  front  of  the  defendants'  upland,  at 
Atlantic  City,  and  within  the  limits  of  a  grant  to  the  defendants 
by  the  riparian  commissioners  of  this  state,  on  the  ground  that 
the  jetty  or  dyke  will  creale  a  continuing  nuisance  which  will 
work  irreparable  injury  to  him.  The  injury,  he  insists,  will  be 
caused  by  obstruction  of  the  natural  flow  of  the  ocean  tides  and 
littoral  currents,  resulting  in  eddies  and  new  currents  which  will 
wash  away  the  beach  in  front  of  his  property  adjacent  to  the 
jetty  or  dyke  and  undermine  structures  upon  his  land. 

It  is  unnecessary,  in  the  disposition  of  this  motion,  to  decide 
the  question,  to  some  extent  discussed  by  counsel,  touching  the 
complainant's  right  under  his  riparian  grant.  Admitting,  for 
the  purposes  of  the  motion,  that  the  jetty  constitutes  a  purpres- 
ture  and  public  nuisance,  it  is  borne  in  mind  that  the  complain- 
ant may  not  invoke  the  interposition  of  this  court  unless  he 
suffers  or  will  suffer  some  private  and  material  damage  from  the 
nuisance,  distinct  from  that  which  is  suffered  by  the  public  at 
large.     By  his  bill  he  recognizes  this  well-established  rule. 

In  equity  procedure  it  is  also  settled  that  an  injunction  to 
restrain  a  nuisance  will  issue  only  in  cases  where  the  fact  of 
nuisance  is  made  out  upon  determinate  and  satisfactory  evidence. 
If  the  evidence  be  conflicting  and  the  injury  be  doubtful,  that 
conflict  and  doubt  will  be  a  ground  for  withholding  injunction. 
And  where  interjwsition  by  injunction  is  sought  to  restrain  that 
which  it  is  apprehended  will  create  a  nuisance  of  which  the 
complainant  may  complain,  the  proofs  must  show  an  apprehen- 
sion of  material  and  irreparable  injury  well  grounded  upon  such 
a  state  of  facts  as  will  manifest  the  danger  to  he  real  and  imme- 
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-dmte.    Newark  Aqueduct  Board  v.  PaaBaic^  18  Stew.  Eq.  393, 

I  have  carefully  examined  the  testimony  which  has  been  taken 
in  this  matter^  and  find  that  it^  at  least,  is  conflicting,  and,  as 
well,  indeterminate,  that  the  complainant  has  well-grounded 
apprehension  of  such  injury  as  he  may  ask  to  have  avoided  by 
this  court.  That  the  jetty  or  dyke  will  aflfect  the  beach  about 
it,  is  conceded  by  all  witnesses,  but  precisely  how  it  will  afiect 
the  property  of  the  complainant,  whether  injuriously  or  bene- 
ficially, or  materially  one  way  or  the  other,  is  problematical. 

It  does  not  appear  that  denial  of  the  present  application  will 
deprive  the  court  of  ability  to  afford  him  relief  at  final  hearing, 
if  time  or  further  proofs  shall  verify  the  theories  upon  which 
his  present  apprehension  of  damage  is  largely  grounded,  and 
hence  the  doubt  I  now  entertain  as  to  the  essential  fact — special 
injury — must  defeat  the  present  application.  Connelly  Manufac^ 
iuring  Co,  v.  Wattles ^  4  Dick  Ch.  Rep.  97;  Citizens'  Coach  Cd. 
V.  Qimden  Horse  Railroad  Co.,  2  Stew.  Eq.  299;  Stitt  v.  Hiltm, 
4  Stew.  Eq.  £85 ;  Delaware,  Lackawanna  and  Western  Railroad 
Co.  V.  Central  Stock  Yard  and  Transit  Co.,  16  Stew.  Eq.  606; 
Haggerty  v.  Lee,  18  Stew.  Eq.  255;  Newark  Aqueduct  Board 
-v.  Passaic,  1  Dick.  Ch.  Rep.  553. 

The  order  to  show  cause  will  be  discharged. 


Abraham  Freedmak  m^\ 


V. 

Anton  Sandknop  et  al. 

Where  a  house  is  built  by  contract,  and  it  is  necessary  to  refer  to  the  specifi- 
-cations  to  ascertain  what  part  of  the  labor  is  to  be  performed,  or  what  materials 
are  to  be  furnished  by  the  contractor,  the  specifications  should  be  filed  with  the 
contract,  but  if  the  contract  provides  that  the  contractor  shall  do  all  the  work, 
and  furnish  all  the  materials,  it  is  not  necessary  to  file  the  specifications. 
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Freedman  v,  Sandknop. 


On  motion  to  dissolve   injunction.     Heard  on  bill,  answers^ 
and  copy  of  contract,  used  at  the  argument  by  consent  of  counseL 

Mr.  George  P.  Rust  and  Mr.  Thomas   M.  Moore,  for  the^ 
motion. 


Mr.  William  W.  Watson,  contra. 


h 


h 


The  Chancellor. 

It  appears,  by  the  bill,  that  the  complainant  entered  into  a  con- 
tract in  writing  with  tlie  defendant  Sandknop,  in  April^  1894, 
by  which  the  latter  became  bound  to  "  well  and  sufficiently  erect 
and  finish  the  new  building  to  be  erected ''  on  Dayton  avenue,  in 
the  city  of  Passaic,  "  agreeably  to  the  drawings  and  specifications 
made  by  C;  Kevitt,"  and  to  '*  find  and  provide  such  good,  proi)er 
and  sufficient  materials  of  all  kinds  whatsoever  as  "  should  "  be 
proper  and  sufficient  for  the  completing  and  finishing  all  the 
plumbing,  carpentering,  mason,  painting,  tinning  and  other 
works  of  said  building  mentioned  in  the  specifications."  The 
contract  contained  further  provisions,  among  others,  that  in  case 
the  health  authorities  of  the  city  of  Passaic  should  compel  changes 
or  alterations  in  the  plans,  specifications,  or  any  work  which 
should  be  done  in  and  about  the  erection  of  the  building,  that 
Sandknop  would  make  all  such  alterations  and  changes  at  liis 
own  expense,  and  that  if  at  any  time  during  the  progress  of  the 
work  the  complainant  should  request  any  alterations  of,  or  addi- 
tions to,  or  omissions  from,  the  contract,  they  were  not  to  affect 
or  make  the  contract  void,  but  were  to  be  added  to  or  deducted 
from  its  amount,  as  the  case  might  be,  by  a  fair  and  reasonable 
valuation. 

Several  persons  furnished  labor  and  material  to  Sandknop, 
during  the  erection  of  the  building,  for  which  they  subsequently 
demanded  payment  from  the  complainant,  and  for  which  they 
now  threaten  to  claim  liens  upon  the  building.  These  claims 
aggregate,  in  amount,  about  $1,800,  while  the  entire  sum  remain- 
ing due  to  Sandknop  is  about  $1,250. 

Assuming  that  the  contract  protects  him  from  lien  claims,  the 
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compIainaDt  has  paid  the  $1,250  into  this  court  ia  this  suit,  com- 
menced by  him  a^inst  the  contractor  and  claimants,  by  which 
'he  seeks  to  compel  them  to  interplead  and  have  their  respective 
rights  in  the  fund  settled.  He  has  procured  an  injunction  which 
restrains  them  from  proceeding  at  law  against  him — the  injunc- 
tion which  the  defendants  now  move  to  dissolve. 

The  statute  provides  that  when  any  building  shall  be  erected 
in  whole  or  in  part  by  contract  in  writing,  it  shall  be  liable  to 
the  contractor  alone  for  work  done  or  materials  furnished  in  pur- 
suance of  the  contract,  provided,  among  other  things,  the  contract 
^)e  filed.  P.L.ofl89Sp,S68.  Thereby  it  is  prescribed,  also,  that 
when  the  owner  of  a  building  contracts  in  writing  for  the  per- 
formance of  work  in  the  erection  of  the  building,  the  contractor 
alone  shall  have  a  lien  for  the  work  done  and  materials  furnished 
in  performance  of  the  contract,  if,  among  other  things,  the  con- 
tract be  filed.  One  reason  why  the  contract  is  required  to  be 
*filed  is  that  anyone  performing  labor  or  furnishing  materials,  in 
^he  erection  of  the  building,  may,  upon  examining  the  files,  know 
precisely  what  work  the  contractor  is  to  do,  and  consequently 
the  extent  to  which  the  building  is  exempt  from  a  lien  by  him 
for  the  work  he  may  do  and  the  materials  he  may  furnish,  and 
flow  he  should  limit  any  credit  he  may  conclude  to  give.  If 
the  contract  refers  to  plans  and  specifications  of  the  work,  and 
it  is  necessary  to  examine  them  in  order  to  ascertain  how  much 
of  the  building  the  contract  covei's,  to  complete  the  notice  con- 
templated by  the  statute,  they  also  must  be  filed.  Ayrea  v. 
Revere,  1  Dutch.  ^7^;  Babbitt  v.  Condon,  S  Dutch,  16S ;  Budd 
V.  iMctcy,  4.  Dutch,  iS^;  Pimlott  v.  Hall,  £6  Vr.  19^. 
'  In  the  present  case  it  appears  that  the  contract  with  Sandknop, 
referring  as  has  been  seen  to  specifications,  was  filed,  but  that  the 
specifications  were  not  file<l.  The  defendants  rely  upon  this 
omission  to  justify  their  insistment  that  the  building  is  not 
exempt  from  liens  for  their  claims.  It  is  perceived  that  the 
•question  is  resolved  to  this  :  Is  it  necessary  to  examine  the  speci- 
fications referred  to  in  the  contract  with  Sandknop  to  ascertain 
l low  much  of  the  work  and  materials  in  the  erection  of  the  com- 
|>laiiiant*s  buildiftg  it  covers?     If  it  is  necessary,  the  contract 
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was  not  properly  filed  and  tlie  claimants  have  their  liens  ami 
cannot  be  obliged  to  look  to  the  fund  in  court. 

As  has  been  seen,  the  contract  required  that  Sandknop  was  to- 
sufficiently  ^' erect  and  finish'^  the  building  agreeably  to  the  speci- 
fications, and  provide  all  kinds  of  materials  for  the  ^^  oompleUng^ 
and  finishing  ^'  *  "^  *  ali  wm'ks  of  the  building  "  mentioned 
in  the  specifications."  If  the  health  authorities  should  require 
changes  in  any  work  "  in  and  about  the  erection  of  the  building,'*^ 
he  was  to  make  the  additions,  alterations  and  changes  at  his  own 
expense.  If  the  complainant  should  desire  additions  to  or  omis- 
sions from  the  contract  work  they  were  to  come  within  the  con- 
tract and  be  added  to  it  or  subtracted  from  the  specified  work 
and  not  affect  or  make  void  the  contract. 

It  is  plain  that  the  contract  contemplated  that  Sandknop  was 
to  do  all  the  work  and  furnish  all  the  materials  necessary  to- 
complete  the  building.  He  was  to  ''  erect  and  finish  "  it.  It  i» 
true  that  the  work  primarily  contemplated  was  described  artd 
particularized  in  plans  and  specifications.  That  was  because,, 
between  the  contracting  parties,  those  plans  and  specifications- 
were  necessary  to  determine  the  character  of  the  erection.  But 
they  did  not  limit  the  contract.  That  was  made  elastic,  so  as- 
to  go  beyond  them  and  cover  all  work  in  the  erection,  by  pro- 
viding that  if,  at  the  owner's  pleasure,  there  should  be  additions 
to,  omissions  from  or  changes  in  the  specified  work,  the  changes 
and  additions  were  to  be  within  the  contract.  In  short,  what- 
ever the  contractor  was  to  do,  he  was  to  do  under  the  contract.. 
How,  under  these  circumstances,  would  examination  of  the  speci- 
fications more  clearly  show  the  extent  of  the  work  which  the 
contractor  was  to  do  upon  that  building?  AU  that  he  would  do 
would  be  done  under  the  contract. 

In  Ajp-ea  v.  Revere  the  builder  was  to  find  and  provide  alt 
materials,  according  to  the  plans  and  specification?,  except  where 
it  was  otherunse  aiipvlaied,  expressed  or  agreed  in  Hie  spedfica- 
iionSf  and  there,  of  course,  the  extent  of  his  obligation  could  not 
be  ascertained  unless  reference  was  had  to  the  specifications. 

In  Hill  V.  Carlisle^  I4.  N.  J.  L.  J.  114-,  the  contractor  was  to- 
provide  materials  for  completing  and  finishing  all  the  ''masmk 
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and  other  work  '^  of  the  building  "  mentioned  in  the  mason^a  sped- 
ficationa,'^  This,  too,  was  manifestly  a  contract  limited  to  part 
of  the  work  on  the  building,  which  part  could  be  ascertained 
only  by  inspection  of  the  specifications. 

So  in  Pimhtt  v.  Hall  the  contract  was  expressly  limited  to 
the  masonwork  mentioned  in  the  specifications,  not  to  all  mason- 
work  that  should  be  done  in  the  building. 

In  each  of  those  cases  it  was  properly  held  to  be  necessary  to 
file  the  specifications  with  the  contract. 

But  this  case  is  not  similar  to  those.  It  is  like  Babbitt  v. 
Condon,  where  the  builder  was  to  do  all  the  work  and  supply  all 
the  materials,  and  it  was  held  that  the  contract  referred  to  the 
specifications  merely  for  the  description  of  the  work.  In  dis- 
tinguishing that  case  from  Ayrea  v.  Revere,  Mr.  Justice  Haines 
said :  ^'  But  where  all  the  labor  and  all  the  materials  are  to  be 
done  and  furnished  by  the  builder,  then  the  contract  alone  will 
give  the  notice  required  by  the  statute,  and  that  alone  is  suffi- 
cient to  be  filed.  And  though  the  contract  may  refer  to  the 
specifications  and  declare  them  to  be  part  of  it,  yet,  for  the  pur- 
pose of  such  notice,  it  is  not  an  essential  part  nor  necessary  to 
be  filed  with  it.  If  placed  on  file,  it  could  give  no  further  notice 
than  is  given  by  the  contract  itself." 

So  in  Bvdd  v.  Lucky  the  same  reasoning  was  applied. 

My  conclusion  is  that,  as  the  case  stands,  the  fund  alone 
appears  to  be  subject  to  the  claims  of  the  defendants,  and  that 
the  complainant  is  entitled  to  the  protection  which  the  injunc- 
tion affords  him,  and  hence  that  the  motion  to  dissolve  must  be 
denied. 
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The  Newark  Passenger  Railway  Company  and  The 
New  Jersey  Traction  C'ompany 


The  Inhabitants  of  the  Township  of  East  Orange. 

Where,  in  virtue  of  a  contract  between  a  street  railway  company  and  a 
manicipality,  intended  to  have  been  made  pursuant  to  law,  the  motive  power 
of  the  street  railway  was  changed  from  horses  to  electricity  supplied  through 
overhead  wires  sup[>orted  by  poles,  at  a  considerable  expense  to  the  railway 
company,  and  has  been  operated  accordingly  for  more  than  two  years  by  the 
lessee  of  the  railway  company,  and  the  municipality,  now  denying  the  legality 
of  the  contract  upon  its  part  and  also  the  authority  of  the  lessee  of  the  rail- 
way company  to  operate  the  railway  under  the  contract  or  otherwise,  and 
insisting  that  the  contract  is  not  duly  performed  by  the  railway  company  and 
its  assignee,  threatens  to  remove  the  poles  and  wires,  regarding  them  as  nuis- 
ances in  the  street,  which  removal  will  inflict  not  only  irreparable  injury  upon 
the  railway  company  and  its  lessee  in  their  business,  but  will  also  work  great 
inconvenience  to  the  public,  the  proposed  action  will  be  restrained  upon  the 
application  of  the  railway  company  and  its  lessee,  in  order  that  the  utatus  quo 
may  be  preserved  until  the  final  hearing  of  the  cause,  provided  that  the  court 
shall  be  satisfied  that  the  contract  is  being  duly  performed  upon  the  part  of 
the  applicants. 


On  motion  for  injunction.  Heard  on  bills,  affidavits  and 
answer. 

Mr.  Anthony  Q.  Keaabey,  for  the  complainants. 

Mr,  J,  Frank  Fort  and  Mr,  Hamilton  IVaUis^  for  the  defendant. 

The  Chancellor. 

The  original  and  supplemental  bills  are  filed  by  two  com- 
plainants. One  of  them,  the  Newark  Passenger  Railway  Com- 
pany, admittedly  had  power  to  construct  and  operate  the  railway 
in  question  through  Main  street,  in  East  Orange.  It  did  con- 
struct it,  and  until  January,  1891,  or  thereabouts,  operated  it  by 
horse  power.  On  the  7th  of  that  month  the  township  commit- 
tee of  East  Orange,  having  charge  of  the  streets  in  that  municipal- 
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iij,  by  its  resolution  consented  that  the  propelling  power  of  the 
-cars  of  the  Newark  Passenger  Railway  should  be  electricity,  sup- 
plied to  motors  in  tlie  cars  by  overhead  wires  supported  by  iron 
or  steel  poles  planted  within  the  curbs  on  opposite  sides  of  the 
street  and  coune«;ted  by  steel  wires.  The  resolution  by  which 
the  consent  was  tendered  prescribed  terms  upon  which  the  con- 
sent should  become  effective,  to  wit,  that  the  railway  company 
should  enter  into  a  contract  with  the  township  to  abide  by  and 
perform  ^'all  and  singular  the  matters  and  things^'  in  the  resolu- 
tion recited,  and  give  bond  in  the  penal  sum  of  $10,000,  which 
should  be  conditioned  for  the  performance  of  the  contract. 

The  contract  contemplated  was  executed  by  both  parties  to  it 
and  bond  was  given  by  the  railway  company.     The  contract, 
among  other  things,  provided  that  before  the  operation  of  the 
railway  by  the  new  power  its  tracks  should  be  relaid  and  paved 
between,  as  stated   therein ;   that  the  fares  to  be  charged  for 
passage  upon  the  railway  should  not  exceed  five  cents  to  any 
point  on  the  line  of  the  railway  in  East  Orange  or  other  munici- 
palities ;  that  the  railway  company  would  pay  East  Orange  town- 
ship yearly  the  sum  of  $10  for  each  car  used  in  the  township; 
that  the  railway  company  would  level  snow  in  the  street  when 
thrown  out  of  its  tracks,  and  that  its  cars  should  be  run  under 
five  minutes'  headway  between  five  o'clock  in  the  morning  and 
midnight  each  day,  and  should  be  heated  in  cold  weather  and 
sufficiently   lighted   to  enable   passengers  to  read.     After  the 
delivery  of  the  contract  and  bond,  the  Newark  Passenger  Rail- 
way Company,  at  considerable  expense,  relaid  its  tracks  through 
Main  street  in  East  Orange,  adapting  them  to  the  new  motive 
power,  and  erected  poles,  strung  wires,  procured  electric  motors 
and  abandoned  its  horse  cars,  and  from  thence  hitherto  its  rail- 
way has  been  operated  by  electricity.     The  motive  power  of  its 
whole  system  of  railways,  extending  from  Newark  through  East 
Orange  into  municipalities  west  of  that  township,  was  changed 
to  electricity,  in  which  system  the  railway  through  East  Orange 
-constitutes  a  link  of  the  greatest  importance  not  only  to  the 
-complainants  but  also  to  the  traveling  public. 

In  March,  1892,  the  Newark  Passenger  Railway  Company 
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executed  a  paper  purporting  to  be  a  lease  of  its  railroads,  roUiug^ 
stock,  franchises  and  privileges,  to  the  New  Jersey  Traction 
Company,  for  the  term  of  nine  hundred  and  ninety-nine  years^ 
from  the  1st  of  January,  1892,  the  latter  company  agreeing  ta 
pay  an  annual  rental  and  to  discharge  the  duties  and  obligations' 
of  the  railway  company,  and  thereupon  the  New  Jersey  Trac- 
tion Company  took  possession  of  the  property  leased  and 
hitherto  has  operated  the  railway.  Subsequent  to  this  leasing^ 
question  arose  between  the  defendant  and  the  traction  company 
touching  the  latter's  performance  of  the  terms  of  the  contract 
with  the  township,  and  the  township  committee  passed  an  ordi- 
nance which  provides  for  the  removal  of  the  poles  and  wires  of 
the  railway  company,  under  authority  of  which,  the  complain- 
ants have  each  l>een  notified  to  I'emove  the  poles  and  wires  from 
Main  street,  and  yet  later,  have  been  served  with  a  notice  to 
ap[>ear  before  the  township  committee  and  show  cause  why  a 
resolution  instructing  the  chief  of  police  of  the  municipality  to 
remove  the  poles  and  wires  should  not  be  passed. 

At  this  stage  of  the  proceedings  the  original  bill  herein  was 
filed,  and  an  order  to  the  township  to  show  cause  why  au  in- 
junction should  not  issue  to  stay  the  removal  of  the  poles  and 
wit^s,  containing  an  ad  inteinm  stay  of  such  removal,  was 
granted. 

On  the  13th  of  December,  1893,  the  state  board  of  commis- 
sioners of  electrical  subways  assented  to  the  use  of  electric 
motors  by  the  Newark  Passenger  Railway  Company  and  its 
lessee,  as  the  propelling  power  of  their  cars,  and  to  the  mainte- 
nance of  poles  and  electric  wires  for  the  operation  of  electric- 
motors  in  East  Orange  and  other  localities,  and,  on  the  13th 
of  January,  1894,  this  consent  was  presented  by  supplemental  bilL 

The  defendant  has  answered  the  bill,  justifying  the  moral  atti- 
tude of  its  proposed  removal  of  the  poles  and  wires  by  alleging 
a  non-compliance  by  the  cpmplainants  with  the  terms  of  tlieir 
contract,  to  wit,  in  running  their  cars  at  an  excessive  rate  of 
speed;  in  failing  to  run  the  cars  upon  five  minutes'  headway;, 
in  failing  to  pay  the  yearly  fee  of  $10  for  each  car ;  in  failing  to- 
pave  between  their  railway  tracks  as  the  contract  referred  to- 
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contemplates ;  in  failing  to  carry  passengers  for  the  rates  agreed 
upon,  and  in  failing  to  level  sn6w  which  has  been  thrown  out 
of  their  tracks  in  the  winter,  and  asserting  a  legal  right  to  re- 
move the  poles,  as  a  nuisance  in  the  highway,  for  the  reasons- 
that  its  consent  to  the  change  of  the  motive  power  was  by  reso- 
lution and  not  by  ordinance,  as  its  charter  required;  that  it  was 
without  l^al  power,  either  by  resolution  or  by  ordinance,  ta 
authorize  the  erection  of  poles  and  wires  in  the  street;  that  it» 
consent,  even  if  valid,  was  a  license  to  the  Newark  Passenger 
Railway  Company,  not  transferable  to  the  New  Jersey  Traction 
Company ;  that  the  Newark  Passenger  Railway  Company  was 
without  power  to  lease  to  the  New  Jersey  Traction  Company, 
and  the  last-named  company,  being  incorporated  under  the  Gen- 
eral Corporation  law,  could  not  become  the  lessee  of  the  fran- 
chises of  a  railway  company,  and  hence  that  the  lease  to  it  was 
a  virtual  abandonment,  by  the  Newark  Passenger  Railway 
Company,  of  its  franchises.  It  therefore  insists  that  the  rights 
upon  which  the  complainants  base  their  claim  for  relief,  and 
which  they  seek  to  have  protected  in  liminey  failing,  or  at  least 
"being  doubtful,  under  well-settled  principle,  a  preliminary  in- 
junction will  not  issue. 

It  is  perceived  that  the  legal  right  claimed  by  the  defendant 
is  based  upon  all^ations  of  defective  title  in  the  complainants,, 
in  that  the  defendant  irregularly  entered  into  a  contract  which 
it  was  without  power  to  make,  and  the  Newark  Passenger  Rail- 
way Company,  by  leasing  to  the  New  Jersey  Traction  Company,, 
not  only  has  forfeited  the  right  which  the  contract  may  have 
secured  to  it,  but  has  also  abandoned  its  franchises,  the  tractioa 
company  having  no  power  to  exercise  them. 

What  the  exact  terms  in  the  lease  to  the  traction  company  are, 
does  not  appear,  for  that  which  is  called  the  lease  is  not  before 
me.  Hence,  I  cannot  enter  upon  the  question  whether  or  not 
the  Newark  Passenger  Railway  Company  has  abandoned  the 
exercise  of  its  franchises  and  forfeited  the  right  which  the  con- 
tract with  the  defendant  municipality  may  have  secured  to  it. 

The  questions  suggested  by  the  defendant's  attitude,  if  they 
possess  merit,  and  as  to  that  I  do  not  now  mean  to  express  anjr 
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opinion,  appear  to  be  of  the  utmost  importance  to  the  complain- 
ants, and  of  such  character  that  they  cannot  be  satisfactorily 
passed  upon  in  this  present  preliminary  application. 

It  is  acceded  that  when  the  electric  road  was  constructed  by 
the  Newark  Passenger  Railway  Company,  that  corporation  had 
full  power  and  authority  to  operate  a  street  railway  by  elec- 
tricity, provided  it  should  obtain  the  consent  of  the  defendant 
municipality,  and  that  such  defendant  intended  to  give  its  con- 
sent by  its  resolution  and  contract,  is  beyond  question.  And  it 
is  also  acceded  that  the  railway  company  and  the  traction  com- 
pany successively,  or  jointly  under  the  lease  between  them,  have 
been  in  possession  and  use  of  the  electric  railway  and  have  oper- 
ated it  in  the  public  service  since  the  contract  was  entered  into. 
It  is  manifest,  by  the  circumstances  shown,  that  the  cessation 
of  that  operation  at  this  time  will  work  not  only  a  serious 
and  irreparable  injury  to  the  complainant*,  but  also  an  inestima- 
ble inconvenience  to  the  public  of  East  Orange  and  the  munici- 
|3alities  west  of  it,  and,  at  the  same  time,  that  the  continuance 
of  the  operation  to  the  time  at  which  final  hearing  may  be  had 
upon  full  proofs,  if  the  complainants,  on  their  part,  comply  with 
the  terms  of  the  contract,  cannot  be  seriously  detrimental  to  the 
defendant  municipality.  Under  such  conditions,  I  deem  it  to 
be  my  duty  to  preserve  the  status  quo  till  the  case  shall  be  finally 
-disposed  of.  Lowndes  v.  Bettky  33  L.  J.  Ch,  451;  1  Spell.  Ex. 
Relief  32;  1  High  Inj,  §  698. 

But  as  the  complainants  now  virtually  seek  the  enforcement  of 
the  contract  with  the  defendant  municipality,  and  it  is  not  equi- 
table that  they  should  have  that  enforcement,  even  temporarily, 
if  they  fail  to  obey  the  requirements  of  the  contract  on  their 
part,  my  proposed  action  justly  must  be  predicated  upon  their 
|)erformance  of  it.  While  they  deny  non-performance  in  other 
respects,  they  substantially  concede  that  they  have  failed  to  pay 
a  license  fee  for  each  car  used  in  the  transportation  of  passengers 
within  the  limits  of  East  Orange,  because  they  dispute  their  lia- 
bility to  pay  license  fees  for  substituted  cars.  I  construe  the 
contract  as  the  defendant  does — that  for  every  car  used  in  the 
transportation  of  passengers,  whether  substituted  for  a  car  retired 
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or  otherwise,  the  complainants  must  pay  a  license  fee  of  $10 
each  year.  I  will  therefore  require,  as  a  condition  precedent  ta 
the  issuance  of  an  injunction,  that  all  the  license  fees  from  tlie 
date  of  the  contract  shall  be  paid. 

By  the  terms  of  the  order  to  be  made,  I  will  fix  a  time  withia 
which  such  payment  must  be  made,  and  to  that  time  the  re- 
straint heretofore  directed  will  continue,  and  thereafter  its  con- 
tinuance by  injunction  will  depend  upon  the  event  of  payment 
of  the  license  fees  or  failure  to  pay  them.  The  defendant  will 
be  at  liberty  to  at  any  time  move  for  the  dissolution  of  the  in- 
junction upon  clear  proof  of  non-compliance  with  the  contract 
in  other  respects. 


Susan  Roarty 

V. 

Michael  Smith,  trustee,  et  al. 

1.  Where  all  the  lands  of  which  partition  is  sought  by  tenants  in  remainder 
of  several  undirided  shares  are  held  by  a  single  particular  estate,  partition 
cannot  be  had  without  the  consent  of  the  tenant  of  that  particular  estate. 

2.  Where  a  testator  devised  and  bequeathed  his  entire  estate  to  trustees,  to 
collect  the  income  therefrom  and  divide  the  net  income  in  specified  propor- 
tions among  his  children  for  their  respective  lives,  and  at  the  death  of  each 
child  gave  and  devised  a  specified  portion  of  the  corpus  of  the  estate  to  the 
child  or  children  of  the  child  dying,  or,  and  in  the  event  of  there  being  none, 
to  others — Held  that,  upon  the  death  of  each  child,  the  estate  which  the  trus- 
tees formerly  had  in  that  portion  of  the  corpus  which  was  given  to  the  child 
or  children  of  the  deceased  child,  or  to  others  if  there  should  be  no  child, 
ceased. 


On  bill  for  partition  and  answer  thereto. 

The  bill  seeks  the  partition  or  sale  of  four  parcels  of  land 
of  which  John  McDermott  died  seized  on  the  21st  of  Octol^er, 
1885.  By  his  will  he  devised  and  bequeathed  his  entire  estate 
to  Lorenzo  W.  Elder  and  Michael  Smith  and  the  survivor  of 
them,  in  trust,  to  keep  the  personal  estate  invested  in  good  inter- 
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«st-bearing  securities  and  take  charge  of  the  real  estate,  receive 
its  rents,  issues  and  profits,  maintain  it  and  divide  the  net  annual 
income  from  the  whole  property  in  the  proportions  of  three- 
twentieths  thereof  to  each  of  his  children,  Mary,  William,  Susan, 
Michael  and  Edward,  during  their  respective  lives,  and  two- 
twentieths  thereof  to  his  son  Patrick  during  his  life,  if  he  should 
appear  within  five  years  and  claim  it;  and  if  he  should  not 
appear  within  that  time  and  claim  it,  one-twentieth  each  addi- 
tional to  Susan  and  William  and  two-twentietlis  thereof  to  the 
testator's  granddaughter,  Lizzie  McAlpine,  daughter  of  Mary, 
above  named,  for  her  life,  and  one-twentieth  thereof  to  the  testa- 
tor's granddaughter,  Mamie  Roarty,  the  daughter  of  Susan, 
above  named,  for  her  life. 

Following  the  provision  for  such  trust,  the  will  proceeds  to 
provide  that  "  after  the  death "  of  each  child  and  grandchild 
named,  the  testator  gave,  devised  and  bequeathed  to  the  then 
surviving  child  or  children  of  such  decedent,  or,  if  there  should 
be  no  such  child  or  children,  to  others  indicated  by  the  will,  a 
proportion  of  the  corpus  of  Ins  estate  equal  to  the  proportion  of 
the  income  to  which  the  decedent  was  theretofore  entitled. 

Lorenzo  W.  Elder  assumed  the  trusteeship  alone,  but  died, 
and  thereupon  Michael  Smith  qualified  as  trustee,  and  now  sur- 
vives and  is  acting  as  such  trustee. 

The  testator's  daughter  Mary  died  on  the  5th  of  June,  1889 ; 
his  son  William  died  on  the  9th  of  October,  1889;  his  son 
Michael  died  on  the  6th  of  October,  1890;  his  granddaughter 
Lizzie  died  on  the  24th  of  September,  1892,  and  the  son  Patrick 
lias  not  been  heard  of  for  many  years. 

Under  the  will,  in  virtue  of  the  deaths  referred  to,  the  com- 
plainant takes  an  undivided  share  in  the  coi*pus  of  the  estate,  as 
well  as  three,  or  perhaps  four-twentieths  of  the  income,  and 
because  of  such  interest  in  the  coipus  now  seeks  partition  of 
the  lands  in  question.  Her  right  to  compel  such  partition  is 
denied  by  the  trustee. 

Mr.  Gilbert  CoUinSy  for  the  complainant. 

Mr,  Abel  I.  Smith,  for  the  defendant  Michael  Smith,  trustee. 
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The  Chancellor. 

The  trustee's  claim  is  that  be  is  entitled  to  a  particular  estate 
4n  the  whole  of  the  lands  of  which  partition  is  desired,  which 
will  endure  until  the  last  surviving  life  beneficiary  shall  die. 
He  argues  that,  as  each  of  said  beneficiaries  is  to  have  a  certain 
proportion  of  the  whole  net  income,  it  is  necessary  for  the  trus- 
tee, in  order  to  eflFectuate  that  right,  to  continue  to  the  end  of  the 
trust  to  take  the  entire  income,  I'etaining  his  estate  in  the  whole 
i;orpti8  for  that  purpose,  and,  having  such  particular  estate,  he 
4iIone  is  entitled  to  the  present  actual  possession  of  the  property, 
and,  that  being  so,  he  may,  as  the  law  stands  to-day,  by  with- 
holding his  consent  to  a  partition,  which  the  due  execution  of 
his  trust  requires,  and  he  consequently  does,  defeat  the  object  of 
the  bill. 

Let  us  first  understand  the  law. 

Joint  tenants  and  tenants  in  common  were  not,  at  common 
law,  compellable  to  make  partition.  By  force  of  statutory  law, 
^existing  at  the  opening  of  the  present  century,  to  which  reference 
is  made  in  Stevens  v.  Enders,  1  Gr,  27 ly  partition  became  com- 
|)ellable  between  (1)  those  who  held  as  joint  tenants  or  tenants 
in  common  estates  of  inheritance  in  their  own  right  or  in  the 
right  of  their  wives ;  (2)  those  who  held  as  tenants  in  common 
or  as  joint  tenants  for  life  or  years ;  (3)  or  where  one  had  an 
estate  for  life  or  years  and  another  of  freehold  or  inheritance; 
^4)  and  a  tenant  by  the  curtesy.  Stevens  v.  Enders,  supra. 
But  such  partition  did  not  extend  to  persons  taking  in  remainder, 
vested  or  contingent,  because  they  were  neither  in  actual  posses- 
sion nor  entitled  to  immediate  possession  in  severalty  after  the 
partition  should  be  made.  The  object  of  the  enactment  was 
«imply  to  remove  the  inconvenience  of  joint  possession  and  give 
the  present  juse  in  severalty  to  those  who,  before  the  partition, 
should  be  entitled  to  it  jointly.  It  follows^  as  was  held  in  Bui^- 
roughs  v.  Dunlap,  reported  with  Stevens  v.  Endet'S,  that  under 
that  enactment  there  cannot  be  a  partition  at  all  where  the  whole 
-estate  in  possession  is  held  in  one  interest. 

In  1816  a  statute  was  enacted  to  give  power  of  sale  where 
partition  could  not  be  eflFected  without  great  prejudice  to  the 
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owners,  but  it  was  held  not  to  be  applicable  to  a  case  where,  bj^ 
the  limitations  of  the  estates,  remainders  existed.  Stevens  v. 
Endera,  supa;  Young  v.  Rathbone,  1  C.  E.  Gr.  S^4,,  S26. 

By  the  enactment  of  March  6th,  1852  (P.  L.  of  186S  p.  157 r 
Rev,  p,  801  §  25),  a  means  was  affoixled  to  render  a  partition 
between  tenants  in  possession  binding  upon  the  tenants  in  re- 
mainder or  expectancy  {Smith  v.  Gaines^  12  Stew,  Eq.  64S,  5i8\ 
and  a  supplement  to  that  act,  in  1861  (P.  L.  of  1861  p.  S18; 
Rev.  p.  802  §§  26-29),  authorized  a  sale  of  lands  in  which  the 
undivided  shares  were  limited  over  in  the  manner  specified  in 
the  act  of  1852,  provided  an  actual  partition  would  impair  the 
value  of  the  lands  one-fourth  part  thereof,  amended  in  1891 
(P.  L.  of  1891  p.  4£3)  so  that  it  should  be  allowed  if  the  land  is 
so  circumstanced  that  a  partition  thereof  cannot  be  made  without 
great  prejudice  to  the  owners  or  persons  interested  in  the  same. 

By  a  statute  in  1858  (P.  L.  of  1858  p.  478;  Rev.  p.  802 
§  SO)  the  several  tenants  in  remainder  in  fee  of  lands  which  are 
held  by  a  particular  estate  for  life  or  lives  or  less,  are  allowed,, 
with  the  assent  of  the  tenant  of  the  particular  estate,  to  have 
partition,  or,  under  proper  circumstances,  sale. 

It  is  perceived,  upon  this  review  of  the  law,  that  the  deci- 
sion in  Burroughs  v.  Dunlap  remains  undisturbed,  and  that 
if  the  defendant  Michael  Smith  has  such  an  estate  in  the  whole 
property  left  by  John  McDermott  d^  he  claims,  and  he  cannot, 
under  his  trust,  consent,  or  does  not  consent  to  a  partition,  then 
the  complainant  will  be  unable  to  secure  the  object  of  her 
bill  and  the  bill  must  be  dismissed.  But  if  his  estate  in  any 
undivided  part  of  the  property  has  ceased,  upon  the  death  of 
one  or  more  of  the  beneficiaries  under  the  trust  created  by  tije 
will,  and  others  have  become  the  owners  of  that  undivided  part 
and  are  entitled  to  present  actual  possession  thereof  jointly  with 
the  trustee,  those  persons  may  enforce  partition  and  by  it  bind 
the  trustee  and,  as  well,  those  who  take  in  remainder  the  undi- 
vided part  he  yet  holds. 

The  vital  question  to  be  solved,  then,  concerns  the  extent  of 
the  trustee's  estate,  and  that  is  to  be  determined  by  the  intention 
of  the  testator  with  respect  to  it. 
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His  apparent  scheme  was  that  bis  children  and  his  two  grand- 
children mentioned  in  the  will,  should  receive  income  only  for 
their  respective  lives.  To  accomplish  that  purpose,  he  be- 
queathed and  devised  his  estate,  real  and  personal,  to  trustees  to 
so  manage  it  that  an  income  should  be  derived  which  they  should 
divide  and  pay  in  specified  proportions  to  tiie  beneficiaries  indi- 
cated during  their  respective  lives.  The  terms  of  this  provision 
standing  alone  lead  to  the  inference  that  the  estate  of  the  trus- 
tees was  to  continue  in  the  whole  property  to  the  termination  of 
the  trust.  But  the  provision  is  immediately  followed  by  a  con- 
sideration of  the  ultimate  disposition  of  the  corpus  of  the  estate, 
in  which  he  prescribes  that  "  after  the  death  "  of  each  of  the 
several  life  beneficiaries,  he  "  gives,  devises  and  bequeaths  "  to 
his  other  child  or  children  a  portion  of  his  estate  equal  to  the 
proportion  of  the  income  had  by  the  deceased  beneficiary,  or,  if 
there  should  be  no  such  child  or  children,  then  to  others  as  speci- 
fied. He  does  not  expressly  provide  for  a  pro  tanto  termination 
of  the  trust  estate  in  his  property  upon  the  death  of  a  beneficiary 
of  the  income  for  life,  but  from  the  disposition  of  a  portion  of 
the  catyus  at  that  time,  which  is  inconsistent  with  the  continu- 
ance of  the  trust  estate  in  that  part  of  the  corpus,  I  think  a  con- 
trolling implication  arises  that  his  intention  was  that,  as  each 
life-right  to  income  should  fall  in,  a  specified  proportion  of  the 
corpus  should  be  cut  off  from  the  whole,  and  that  only  the 
portion  left  should  remain  under  the  trust. 

The  estate  taken  by  the  trustees  was  to  be  merely  that  which 
should  suffice  for  the  execution  of  the  trust  pursuant  to  the 
testator's  intention.  At  first  they  were  to  take  the  whole  prop- 
erty, but  when  the  daughter  Mary  died  they  no  longer  needed 
three-twentieths  of  the  estate  to  enable  them  to  perform  their 
duty,  and  thereupon  their  estate  in  that  three-twentieths  ceased. 
In  the  same  manner,  when  the  sons  William  and  Michael  and 
his  granddaughter  Lizzie  died,  eight  or  nine-twentieths  more  of 
the  property  passed  out  from  the  trustees'  estate. 

The  surviving  trustee's  particular  estate  now  extends  to  only 
a  fractional  part  of  the  whole  estate.     He  is  a  tenant  in  common 
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with  the  complainant  and  others,  who,  jointly  with  him,  are 
entitled  to  present  actual  possession  of  the  land  in  question. 

I  am  of  opinion  that  the  bill  will  lie. 

There  will  be  a  reference  to  determine  the  title  and  interest  of 
the  respective  parties^  and  whether  partition  can  be  had  withoQt 
great  prejudice. 


The  Pemberton  Building  and  Loan  Association 

V. 

George  L.  Adams. 

1.  Infancy  is  no  defence  to  a  suit  upon  a  contract,  the  consideration  of  which 
was  money  actually  advanced  to  the  infant,  upon  his  falsely  representing  him- 
self to  he  of  age,  such  representation  heing  relied  upon  hy  the  lender. 

2.  A  court  of  equity  will  not  permit  a  defendant  to  protect  himself  against 
the  enforcement  of  a  contract,  under  which  he  has  secured  a  loan  of  money, 
under  the  plea  of  infancy,  without  returning  the  money  loaned. 


Oil  final  hearing  on  pleadings  and  proofs. 
Mr,  Joseph  H.  Oaakilly  for  the  complainant. 
Mr.  John  W.  Wartmany  for  the  defendant. 

Bird,  V.  C. 

The  principal  question  in  this  case  is  whether  the  defendant, 
George  L.  Adams,  represented  himself  to  be  of  age,  and  on  such 
representations  secured  the  loan  of  the  moneys  named  in  the 
mortgage.  The  evidence  shows  that  when  the  parties  were  n^o- 
tiating,  the  person  making  the  loan  asked  Adams  if  he  was  of 
age,  to  which  Adams  replied  that  he  was.  That  such  inquiry 
was  made  is  not  only  established  by  the  testimony  of  the  person 
who  made  it,  but  by  a  bystander,  who  distinctly  heard  the  in- 
quiry but  did  not  hear  the  answer  thereto,  although  he  swears 
that  something  was  said  by  way  of  reply.  Adams  says  he  made 
no  representations  concerning  his  age.     I  have  no  doubt  but  the 
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inquiry  was  made  and  that  the  answer  was  purposely  false.  It 
is  equally  clear  that  the  statement  that  he  was  of  age  was  relied 
upon,  and  that  the  loan  would  not  have  been  made  if  the  answer 
had  been  according  to  the  fact. 

The  law  will  not^  under  such  circumstances,  allow  a  fraud- 
^oer  to  protect  himself  under  the  plea  of  infancy.  1  Jones 
MoH.  §  631;  Herm.  Estop,  and  Res  Adjudicata  p.  1232  §§ 
1100, 1118,  p,  1253  §  119;  Parker  v.  Hayes,  12  Stew.  Eq.  478 , 
479;  S.  a,  U  Stew.  Eq.  631,  633;  2  Pom.  Eq.  Jur.  §§  780, 
945. 

In  the  next  place,  Adams,  after  coming  of  age,  retained  the 
possession  of  this  property  and  claimed  and  enjoyed  all  the 
l)enefits  of  a  conveyance  thereof,  and  now  raises  this  defence  of 
infancy  without  oflFering  to  return  the  consideration  money. 
Under  these  circumstances  his  liability  continues  even  though 
there  had  been  no  fraud.  1  Jones  Mort.  §§  104y  106 ;  Hei*m. 
Estop,  p.  1257  §  1121 ;  3  Wait  Ac.  &  Def.  443,  and  many  cases 
there  cited ;  1  Story  Eq.  Jur.  §  385. 

The  complainant  is  entitled  to  a  decree,  with  costs.  I  will  so 
advise. 


James  Brindlev,  administrator, 


Fanny  LA^VTON. 

A  bill  which  resU  on  the  allegation  that  the  complainant's  intestate  gave  a 
■certificate  of  stock  to  the  defendant  in  consideration  for  her  living  thereafter 
in  illicit  relations  with  him,  and  which  prajs  for  a  surrender  of  such  certiH- 
-cate,  will  be  stricken  out  on  motion,  because  it  shows  that  the  contract  was 
illegal  and  immoral. 

On  motion  to  strike  out,  for  scandal  and  impertinence. 

Mr.  Woodbury  D.  Holt,  for  the  motion. 

Mr.  Edwin  Robeii  Walker  and  Mr.  Garret  D.  TT.  Froowi, 
-iso-Ktra, 
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BlED,  V.  C. 

Tlie  coroplainaut  shows  that  he  is  the  administrator  of  John 
Brindley,  deceased ;  that  the  decedent  left  a  widow  and  three 
children  him  surviving;  that  at  the  time  of  his  death  he  actu- 
ally lived  and  cohabited  with  the  defendant,  Fanny  Lawton; 
that  the  decedent  was,  at  the  time  of  his  death,  entitled  to  the 
posses.sion  and  was  the  owner  of  a  certificate  of  stock  of  a 
certain  pottery,  which  certificate  represented  twenty  shares  of 
the  stock  of  said  company  of  the  par  value  of  $100  per  share; 
that  said  certificate  was  afterwards  ascertained  to  be  in  the 
possession  of  the  defendant,  Fanny  Lawton,  and  that  when  the 
possession  thereof  was  demanded  of  her  by  the  complainant 
she  refused  to  surrender  the  same,  and  claimed  that  it  had  been 
given  to  her  by  the  said  John  Brindley,  deceased,  in  his  lifetime. 
The  bill  then  charges 

''  that  even  if  the  pretence  so  last  as  aforesaid  made  of  the  said  Fanny  Lawton 
be  true,  that  nevertheless  the  said  gift  of  stock  by  your  orator's  said  father  to 
the  said  Fanny  Lawton  is  absolutely  null  and  void  as  being  against  public 
policy  and  good  morals,  because  your  orator's  said  father  gave  the  said  stock, 
If  at  all,  to  the  said  Fanny  Lawton  as  an  inducement  to,  and  consideration  for, 
her  living  with  him  thereafter  in  a  state  of  adultery,  and  that  the  said  Fanny 
Lawton,  in  consideration  thereof,  thereafter  did  live  with  your  orator's  said 
father  in  open  adultery,  and  was  so  living  with  him  at  the  time  of  his  death." 

The  motion  is  to  strike  this  out  because  it  is  impertinent  and 
scandalous.  Since  this  is  the  foundation  of  the  complaint  the 
whole  structure  must  stand  or  fall  with  it.  The  allegation  is 
that  the  certificate  was  given  to  her  upon  consideration  of  her 
submission  to  him  in  committing  the  crime  of  adultery.  The 
gift  is  alleged  to  have  been  made  before  the  offence  against  the 
law  and  good  morals  was  committed. 

Can  a  court  of  equity  grant  relief  in  such  case  by  compelling 
the  donee  to  surrender  the  possession  of  the  thing  given  as  com- 
pensation for  her  part  in  the  offence?  Professor  Pomeroy,  in 
speaking  of  contracts  that  are  void  or  voidable,  because  of  their 
illegal  or  immoral  character,  says: 

MmoDg  the  most  important  and  familiar  illustrations  are  the  following: 
Contracts  based  upon  the  consideration,  either  past  or  future,  of  illicit  sexual 
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tntercoime,  or  stipulatiDg  for  such  future  intercourse,  or  in  any  manner  pro* 
inoting  or  furnishing  opportunities  for  unlawful  cohabitation  or  prostitution/' 
i  Bmk  Spec  Ferf,  i  936;  1  Story  Eq,  Jur.  J  £96, 

That  the  contract  presented  by  the  bill  was  illegal  and  im- 
moral is  so  declared  in  the  bill  itself.  Will  the  court  aid  either 
party  in  asking  for  a  rescission  ?  The  answer  to  this  was  in  the 
negative,  in  the  case  of  Ellicott  v.  Clutmberliriy  11  Stew,  Eq,  SOIf,. 
In  that  case,  in  order  to  induce  the  resignation  of  an  executor, 
he  was  offered  $10,000.  After  the  payment  of  $5,000  in  cash 
and  the  assignment  of  a  bond  and  mortgage  for  $1,300,  a  prom- 
issory note  was  given  for  the  remaining  $5,000.  After  the  pay- 
ment of  $2,500  on  this  note,  an  action  at  law  was  begun  for  the 
recovery  of  the  amount  due  thereon.  A  bill  was  then  filed  in 
this  court  presenting  the  whole  transaction  and  asking  that  the 
action  at  law  be  enjoined.  The  bill  was  dismissed  by  the  chan- 
cellor. An  appeal  was  taken.  In  delivering  the  opinion  of  the 
•court  of  errors,  Mr.  Justice  Pirker  used  the  following  language : 
"There  is  no  doubt  that  Mrs.  Elliot  could  have  successfully 
resisted  payment  of  any  part  of  the  money  she  agreed  to  give 
Mr.  Chamberlain  for  the  renunciation  of  his  executorship,  had 
she  interposed  defence,  but  she  chose  voluntarily  to  pay  the 
greater  part  of  the  money,  and  she  cannot  now  recover  what  she 
has  paid.  She  was  a  participant  in  an  illegal  contract  for  the 
purpose  (as  the  evidence  shows)  of  obtaining  for  herself  the 
administration  of  the  estate. 

"If  a  contract  be  illegal  as  against  public  policy,  its  invalidity 
will  be  a  defence  while  it  remains  unexecuted.  If  the  illegal 
contract  be  in  part  performed  and  money  has  been  paid  in 
pursuance  of  it,  no  action  will  lie  to  recover  the  money  back. 
Sw.  Coni,  259, 

^'The  law  will  not  assist  either  party  to  an  illegal  contract,  and 
the  parties  being  in  pari  delicto,  it  will  leave  them  where  it  finds 
them.  If  the  contract  be  still  executory  it  will  not  enforce  it, 
and  if  already  executed  it  will  not  restore  the  price  paid  nor  the 
property  delivered.     Setter  v.  Alvey,  15  Kan,  157. 

"  Mrs.  Elliot  cannot,  therefore,  compel  the  repayment  of  the 
money  she  gave  Mr.  Chamberlain  on  the  agreement  or  on  the 
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note,  nor  can  she  compel  the  assignment  to  her  of  the  Yauger 
bond  and  mortgage  as  prayed  for  in  her  bill.  To  that  extent 
the  contract  has  been  executed,  but  she  can  resist  the  payment 
of  the  balance  of  the  note  for  which  suit  has  been  brought.  Her 
defence  to  the  note  can,  however,  be  made  in  a  court  of  law,  and 
therefore  the  suit  in  the  circuit  court,  already  commenced,  should 
not  be  enjoined." 

The  bill  was  properly  dismissed  by  the  chancellor,  without 
costs.  Johns  V.  Norris,  12  C.  E,  Gr.  J!fS5;  Slocum  v.  Wboley,^ 
16  Stew.  Eq.  i51. 

With  these  cases  before  me,  it  is  needless  that  I  should  go 
further. 

The  motion  to  strike  out  must  prevail,  with  costs. 


Andrew  Miller 
Isaac  Teeter. 

1.  A  request  by  the  mortgagor  to  a  third  person,  to  write  to  the  mortgagee- 
conceming  a  mortgage  which  he  holds  against  the  farm  of  the  mortgagor, 
sajing  that  he  had  made  arrangements  to  pay  it  off,  and  telling  him  to  produce 
it  in  person,  or  to  send  it  to  some  friend,  and  in  that  case  he  would  remit  by 
check,  is  such  an  acknowledgment  as  to  prevent  the  operation  of  the  statute- 
of  limitations. 

2.  An  acknowledgment  of  a  liability  made  to  a  third  person  with  the  under- 
standing that  such  acknowledgment  should  be  conveyed  to  the  creditor,  will 
be  as  binding  upon  the  debtor  as  if  it  were  made  to  the  creditor  directly. 


On  bill  to  foreclose. 

Mr.  George  A,  Angle,  for  the  complainant. 

Mr.  George  M.  Shipmanj  for  the  defendant. 
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Bird,  V.  C. 

This  bill  is  for  the  foreclosure  of  a  mortgage.  The  answer 
sets  up  the  bar  of  the  statute  of  limitations.  After  no  little^ 
hesitation  I  have  come  to  the  conclusion  that  this  defence  has 
been  overcome.  The  evidence  which  clearly  supports  this  view 
is  the  acknowledgment  of  the  debt  by  the  defendant  to  a  third 
person,  about  seven  years  before  the  statute  would  begin  to  run, 
in  a  request  that  such  third  person  communicate  with  the  creditor. 
What  he  said  and  what  he  requested  will  appear  by  the  com- 
munication following,  which  was  mailed  to  the  creditor.  Teeter, 
the  debtor,  was  visiting  such  third  person,  whose  name  was  Tit- 
man,  and  on  such  visit  he  requested  Titnian  to  write  to  Miller, 
the  creditor,  concerning  the  mortgage,  which  request  Titman  com- 
plied with  the  next  day.     Among  other  things  he  said  : 

"  He  [referring  to  Teeter]  wishes  me  to  write  to  you  concerning  that  mort- 
gage jon  hold  against  his  farm.  He  has  made  arrangements  to  pay  it  of!'. 
He  would  like  you  to  bring  it  out  if  it  is  possible  for  you  come,  and  if  you 
cannot  come  you  can  send  it  to  some  responsible  man  and  let  him  send  you  a 
check  for  the  money." 

In  Murry  v.  Coster^  W  Johns.  576^  it  appears  that  counsel  for 
the  defendant  wrote  to  the  complainant,  pursuant  to  instructions, 
that  they  would  pay  the  claim  without  interest  in  order  to  avoid 
litigation,  reserving  the  right  to  plead  the  statute  of  limitations, 
and  the  court  held  this  a  sufficient  acknowledgment  to  take  the 
case  out  of  the  statute. 

I  think  that  where  such  acknowledgment  is  made  to  a  third 
person  with  the  express  directions  or  clear  intention  upon  the 
part  of  the  debtor  that  such  acknowledgment  should  be  com- 
municated to  the  creditor,  the  statutory  bar  will  not  avail  the 
debtor.  Although  there  are  many  authorities  which  hold  that 
an  acknowledgment  of  the  debt  to  a  stranger  will  prevent  the 
iDtervention  of  the  statute  by  the  debtor,  there  are  a  large  num- 
ber to  the  contrary ;  yet  I  think  wherever  the  question  has  been 
considered  when  the  purpose  of  the  debtor  in  making  the  acknowl- 
edgment to  a  stranger  was  that  it  should  be  communicated  by 
the  latter  to  the  creditor,  the  creditor  may  rely  upon  it.     Parker 
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V.  Remiiigtony  15  R,  L  300;  Wakeman  v.  Sherman,  9  N.  Y,  85, 
92;  In  re  Kend?nok,  107  N.  Y.  104 

In  De  Freest  v.  Warnei^,  98  N.  Y.  217,  it  is  declared  (at p.  221) : 
"  Where  the  acknowledgment  is  to  a  stranger,  and  it  appears 
that  it  was  the  intention  that  the  acknowledgment  made  to  him 
should  be  communicated  to  and  influence  the  creditor,  it  is  just 
as  effectual  to  defeat  the  statute  of  limitations  as  if  it  had  been 
made  directly  to  the  creditor  or  his  authorized  agent." 

There  are  other  facts  and  circumstances  in  the  case,  but  less 
decisive,  and  therefore  I  will  not  dwell  upon  them. 

The  complainant,  on  the  15th  day  of  January,  1882,  endorsed 
$20  upon  the  bond  secured  by  this  mortgage  as  a  payment. 
The  defendant  denies  having  made  any  payment  at  that  time. 
He  says  that  $20  was  paid  to  the  complainant  about  that  time 
by  his  wife,  but  that  it  was  for  a  wholly  different  purpose.  In 
this  the  defendant^s  wife  and  another  person  who  was  present  at 
the  time  and  heard  the  conversation  sustain  the  defendant.  But 
since  the  complainant  has  seen  fit  voluntarily  to  make  such  a 
credit,  whether  it  was  done  with  the  view  of  preventing  the 
operation  of  the  statute  of  limitations  or  not,  I  think  he  ought 
to  be  held  accountable  therefor. 

I  will  advise  that  the  complainant  is  entitled  to  the  amount 
due  upon  his  mortgage,  with  costs. 


John  Monroe  et  al, 

v. 

William  H.  De  Forest  et  al. 

1.  When  a  creditor  who  holds  a  collateral  security  taken  from  his  debtor 
consents  to  a  material  alteration  therein,  to  the  prejudice  of  the  surety,  the 
surety  is  thereby  discharged. 

2.  An  executor  of  a  surety  cannot  consent  to  the  discharge  of  a  mortgage 
given  to  secure  the  debt  for  which  the  testatrix  was  surety  until  all  the  condi- 
tions of  the  obligation  be  complied  with. 
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Oo  exceptions  to  master's  report. 

Mr.  James  Buchanan  and  Mr.  Maximilian  T.  Rosenberg,  for 
the  exceptants. 

Mr,  Frank  Bergen,  contra. 

Bird,  V.  C. 

Dix  &  Phyfe  claim  to  be  creditors  of  the  deceased  testatrix. 
They  hold  a  promissory  note  which  was  drawn  by  William  H. 
De  Forest,  Jr.,  to  the  order  of  William  H.  De  Forest,  Sr.,  and 
endorsed  by  the  latter,  and  also  endorsed  by  the  deceased  testa- 
trix, who  was  the  wife  of  the  first  endorser.  At  the  time  of  the 
execution  of  the  note  a  bond  was  given  by  the  maker  of  the  note 
in  the  sum  of  $60,000,  for  the  payment  of  $30,000,  with  in- 
terest, which  bond  was  secured  by  a  mortgage  on  certain  lots  on 
One  Hundred  and  Forty-fourth  street  and  on  Seventy-sixth 
street  in  New  York  city.  At  the  same  time  an  agreement  was 
entered  into  between  Dix  &  Phyfe  and  the  maker  of  the  note, 
which  concluded  with  the  stipulation  in  these  words : 

"The  parties  of  the  second  part  agree  that  the  said  mortgage  of  thirty 
thousand  dollars  on  the  premises  on  the  south  side  of  One  Hundred  and  Forty- 
fourth  street  shall  be  subordinate  and  subject  to  the  second  mortgage  of  eighty 
thousand  dollars,  and  shall  be  withheld  from  record  for  the  period  of  ten 
months,  which  is  the  time  provided  for  the  completion  of  said  buildings,  pro- 
vided the  party  of  the  first  part  shall  faithfully  perform  his  covenants  under 
this  agreement  And  the  parties  of  the  second  part  agree  to  release  from 
time  to  time  any  of  the  houses  so  to  be  completed  from  the  lien  of  said  mort- 
gage on  the  payment  to  them  of  the  sum  of  twenty-five  hundred  dollars  on 
«uch  house." 

The  maker  of  the  note  and  the  owner  of  the  lots  commenced 
the  erection  of  buildings  thereon,  and  after  the  walls  were 
-erected  applications  were  made  from  time  to  time  by  builders 
or  materialmen  to  Dix  &  Phyfe  for  the  release  of  their  lien  to 
the  extent  of  the  labor  and  material  employed  in  and  upon  the 
said  buildings,  which  was  granted  by  them  without  any  pay- 
ment whatsoever. 
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It  is  insisted  that  this  release,  without  compensation^  acoonU 
ing  to  the  agreement,  works  a  discharge  of  the  surety.  I  caa 
find  no  case  or  rule  of  law  which  will  permit  me  to  hold  other- 
wise. It  is  well  settled  that  a  surety  is  entitled  to  the  benefit  of 
all  collaterals  which  have  been  taken  by  the  creditor  from  the 
principal  debtor.  In  this  case,  Dix  &  Phyfe  not  only  had  the 
mortgage  referred  to,  but  entered  into  an  agreement  in  and  by 
which  they  would  release  the  mortgage  from  each  of  the  various 
lots  upon  the  payment  of  $2,500.  It  is  insisted  that  this  mort- 
gage turned  out  to  be  of  no  value,  and  that  therefore  the  surety 
is  not  damaged  by  the  release.  I  very  much  doubt,  under  such 
a  stipulation,  if  an  argument  to  that  effect  can  be  of  any  avail, 
especially  where  the  testimony  respecting  the  value  of  the  prem- 
ises at  the  time  of  the  release  shed  so  little  light  upon  the  ques- 
tion of  value.  Besides  this,  the  release  evidently  worked  such  a 
change  of  condition  as  to  make  it  impossible  to  determine  what 
the  result  would  have  been  if  such  conditions  had  not  been  im- 
posed. Who  can  tell  but  that  the  embarrassments  which  the 
mortgage  presented  would  not  have  been  overcome  by  the  owner 
had  the  mortgagee  refused  to  be  subservient  to  his  wishes  in  sur- 
rendering his  position  as  such  mortgagee? 

But  the  material  point  in  the  case  is  the  absolute  agreement 
that  the  mortgage  is  to  stand  until  the  payment  of  the  $2,500. 
It  is  that  agreement  which  the  surety  is  entitled  to,  as  well  as 
any  benefit  that  may  accrue  from  the  value  of  the  mortgaged 
premises.  The  lien  of  the  mortgage  may  have  been  embarrass- 
ing; but  relief  against  such  embarrassment  devolved  upon  the 
mortgagor  or  owner  of  the  premises,  and  not  upon  the  moi*tgagee 
in  the  face  of  the  agreement.  The  surety  had  an  undoubted 
right  in  any  and  every  event  to  expect  that  mortgage  to  stand  in 
the  place  by  way  of  seniority,  which  it  held  until  $2,500  was 
paid  upon  each  lot. 

This  transaction  comes  directly  within  the  judgment  pro- 
nounced by  Lord  Loughborough,  in  Rees  v.  BerringUm,  i  Ves. 
Jr.  5Ifi,  also  ^  White  &  T.  Lead,  Cas.  1870:  "It  only  amounts 
to  this,  that  there  shall  be  no  transaction  with  the  principal 
debtor  without  acquainting  the  person  who  has  a  great  interest: 
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in  it.  The  surety  only  engages  to  make  good  the  deficiency,. 
It  is  the  clearest  and  most  evident  equity  not  to  carry  on  any 
transaction  without  the  privity  of  him  who  must  necessarily 
have  a  concern  in  every  transaction  with  the  principal  debtor. 
You  cannot  keep  him  bound  and  transact  his  affairs  (for  they 
are  as  much  his  as  your  own)  without  consulting  him.  You 
must  let  him  judge  whether  he  will  give  that  indulgence  con- 
trary to  the  nature  of  his  engagemenl/'  2  While  &  T,  Lead. 
Cas.  1894,,  ^901;  Han-.  Sub.  §  19;  Pearl  v.  Deacon,  1  De  G. 
&  J,  *i61y  2  Am.  Lead.  Cas.  394;  Baker  v.  Bnggs,  8  Pick. 
122;  Vose  v.  Florida  RaUroad  Co.,  50  N.  Y.  874,  375;  De 
Coly.  Guar.  388, 389;  Miller  v.  StewaH,  9  Wheat.  680;  1  Story 
Eq.  Jur.  §§  SU,  325;  Price  v.  Ti-uesddl,  1  Stew.  Eq.  200;  Phila- 
delphia and  Reading  RaUroad  Co.  v.  Little,  14  Stew.  Eq.  520  r 
Brick  v.  Freehold  National  Bank,  8  Vr.  307. 

The  surety,  upon  discharging  the  debt,  is  always  entitled  tO' 
all  the  securities  which  the  creditor  had  taken  for  his  own  pro- 
tection in  the  same  condition  as  the  credit9r  received  them. 
Pledge  v.  Buss,  Johns.  (Eng.)  Ch.  663;  2  White  &  T.  Lead.  Cas. 
1888, 1891;  Voae  v.  Florida  Railroad  Co.,  supra;  New  Hamp- 
shire Savings  Bank  v.  Colcord,  15  N.  H.  119;  Guild  v.  Butler ^ 
127  Mass.  386;  Paulin  v.  Kaighen,  5  Dutch.  480. 

In  such  cases  the  law  presumes  injury  to  the  surety  until  the 
contrary  is  established,  the  burden  of  which  is  upon  the  creditor. 
2  WhiU  &  T.  Lead.  Cas.  1902. 

When  this  agreement  is  read  and  considered  it  will  be  seen 
that  the  bond  and  mortgage  referred  to  were  to  give  way  for 
other  securities  therein  named,  and  was  in  reality  to  be  post- 
poned to  such  a  period  of  time  as  would  enable  the  debtor  and 
owner  to  complete  the  buildings  upon  the  lands  mentioned. 
For  this  he  was  allowed  ten  months,  by  which  it  was  manifestly 
intended  to  give  him  every  opportunity  to  provide  for  every 
embarrassment.  In  the  light  of  the  above  authorities,  the  cred- 
itor had  no  right  to  interfere  with  or  to  alter  these  conditions 
without  the  consent  of  the  surety. 

But  it  is  claimed  that  the  result  above  expressed  is  not  the 
just  result   in   this   particular  case,  because  "William   H.  De 
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Porest,  Sr.,  the  executor  of  the  surety,  consented  to,  if  he  did 
not  request,  the  execution  of  the  releases  by  Dix  &  Phyfe,  after 
he  had  proved  the  will  and  taken  upon  himself  the  burden  of 
the  execution  thereof.  I  find  nothing  in  the  case  tliat  justifies 
the  executor  in  giving  the  least  countenance  to  such  release. 
Certainly  he  derived  no  such  power  from  the  will.  This  in- 
strument only  authorizes  him  to  pay  the  just  debts  of  the  testa- 
trix, and  possibly  to  invest  and  reinvest  certain  portions  of  the 
money,  and  to  make  sale  of  the  real  estate.  The  last  clause  is 
in  these  words : 

"  I  hereby  grant  to  my  said  executor  and  trustees  full  power  of  sale  of  any 
or  all  of  my  said  estate  upon  such  terms  as  said  executor  or  trustees  shall  deem 
wise,  and  I  hereby  grant  to  my  said  trustees  full  discretion  in  the  management 
of  said  trust  estates  and  the  character  of  the  investments.'' 

Certainly  here  is  no  semblance  of  power  to  increase  the  lia- 
bilities of  the  estate,  nor  to  discharge  any  security  then  existing 
against  liability,  however  slight  that  security  might  be  supposed 
to  be  in  the  estimation  of  the  executor. 

Perry  on  Tinista  §  4^3  says : 

*' Trustees  who  hold  an  equity  of  redemption  in.  lands  mortgaged  for  more 
than  their  value,  may  release  the  equity  of  redemption  to  avoid  the  costs  of  a 
foreclosure  suit,  where  such  suit  will  lie  and  where  costs  would  be  imposed 
upon  them  as  defendants.  If  a  trustee  is  a  mortgagee,  he  would  not  be  justi- 
fied in  releasing  part  of  his  security  for  the  convenience  of  the  mortgagor 
merely,  nor  unless  there  was  some  advantage  to  be  gained  to  the  cestui  qm 
trust  or  the  trust  estate.'' 

Lewin  on  Trusts  and  Ti^stees  p.  *591  §  44  says : 

''A  trustee  may,  under  circumstances,  release  or  compound  a  debt  But  if  a 
trustee  release  or  compound  a  debt  without  some  sufficient  ground  or  justifica- 
tion, or  if  he  sell  a  debt  for  a  grossly  inadequate  consideration,  he  will  clearly 
be  answerable  to  the  cestuis  que  trust  for  the  amount  of  the  devasUwiL" 

In  Jevon  v.  Bush,  1  Vem.  34^,  a  trustee  in  a  recognizance, 
having  released  it  without  any  consideration,  was  decreed  to  pay 
the  principal  and  interest. 

Dix  &  Phyfe  had  full  notice  of  the  fact  that  William  H.  De 
Forest  was  executor  of  the  surety,  who  had  died,  and  consequently 
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that  it  was  bis  duty  to  administer  her  estate  in  the  interests  of 
the  cestuis  que  trust,  the  creditors  of  his  testatrix. 

However,  it  is  pressed  upon  the  attention  of  the  court  that  the 
real  estate  so  mortgaged  as  security  for  the  payment  of  the 
$30,000  was  absolutely  worthless  for  any  such  purpose,  and  that 
consequently  no  injury  was  done  to  the  estate  of  the  testatrix  ; 
or,  in  other  words,  that  consent  to  such  release  by  the  executor 
did  not  increase  in  any  wise  the  liability  of  the  estate.  This  con- 
clusion has  no  foundation  to  rest  upon  under  the  circumstances 
of  the  case.  And,  what  is  more  to  be  regretted,  it  is  impossible^ 
as  was  said  by  Lord  Chief- Justice  Knight  Bruce,  in  Wiles  v. 
Greshamy  5  De  G.,  M.  &  O,  773,  now  to  determine  that  question. 
Indeed,  that  question  could  only  have  been  satisfactorily  settled 
by  the  ordinary  or  natural  progress  of  events,  in  the  just  prose- 
cution of  the  rights  of  all  parties  interested  in  the  premises. 
From  this  statement  it  will  be  perceived  that  the  point  to  be 
determined  is  not  the  value  of  the  premises  at  any  particular 
time,  but  whether  William  H.  De  Forrest,  Jr.,  or  anyone  in  his 
stead,  would  have  carried  out  the  implied  promises  and  agreement 
entered  into  with  Dix  &  Phyfe,  and  paid  the  $2,500  in  discharge 
of  their  mortgage  to  that  extent,  in  case  no  release  had  been 
executed.  This  was  his  undertaking.  Upon  the  strength  of 
this  undertaking  the  transaction  was  completed  not  only  as  to 
Dix  &  Phyfe,  but  as  to  Mrs.  De  Forest,  the  surety.  When  this 
transaction  in  all  its  details  was  carried  through,  the  prospective 
value  of  the  property  must  have  been  considered,  but  whether  it 
was  or  not,  the  expressed  condition  was  that  upon  the  execution 
ol  a  release  $2,500  should  be  paid.  The  value  of  the  property 
had  nothing  whatever  to  do  with  this  condition,  and  as  was 
clearly  and  forcibly  intimated  in  the  case  of  IViks  v.  Gresham, 
sapruy  none  can  say  that  if  the  release  had  not  been  executed  the 
mortgagor  or  owner  of  the  premises  would  not  have  raised  the 
$2,500.  It  was  not  only  his  contract  that  he  would,  but  his 
highest  interest  to  do  so.  The  buildings  were  partially  erected. 
It  would  be  absurd  for  the  court  to  assume  that  it  was  impossible 
for  the  owner  to  raise  the  $2,500  upon  each  lot.  It  was  incum- 
bent upon  him  to  raise  the  money  or  submit  to  the  sacrifice  of 
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all  that,  he  had  already  invested,  the  former  of  which  is  clearly 
much  more  probable  than  the  latter. 

The  foregoing  conclusions  seem  to  be  quite  in  harmony  with  the 
authorities  which  hold  that  an  executor  or  administrator  cannot 
hind  the  estate  which  he  is  administering  by  any  new  promise. 
Sumner  v.  WittiamSy  8  Mass.  162 ;  SnhmiUler  v.  Simon,  101  N, 
F.  654-;  Pinney  v.  Johnson,  8  Wend,  600 ;  Austin  v.  Monroe  d 
aL,  i?  N.  Y.  S60;  McFarlan  v.  Stinson  et  al,  66  Ga,  S96. 

An  executor  cannot,  by  his  promise  as  such,  bind  the  assets  in 
his  hands^  nor  can  he  consent  to  their  diminution  or  surrender 
without  a  reasonable  consideration  therefor,  or  until  all  the  cou- 
ditions  of  the  obligation  be  complied  with.  The  estate  being 
insolvent  the  creditors  have  a  right  to  be  heard. 

I  think  the  exception  to  the  master's  report  in  this  respect 
should  be  sustained,  with  costs. 


William  D.  Daly 

53    ^0 
tSSli  186 

V. 

Addison  Ely. 

Ex  parte  Lehlbach,  sheriff  of  Essex  county, 

Grobatto  Gnecxx) 

V, 

Mary  Gentelle. 
Ex  parte  Skinner,  special  master. 

1.  The  act  of  April  14th,  1891  (P.  X.  of  1891  p.  416),  does  not  have  the 
effect  of  repealing  the  act  of  March  20th,  1857  (P.  L.  of  1857 p,  SSI;  Bev.  p. 
41-^),  as  amended  by  act  of  March  6th,  1863  (P.  X.  of  186S  p.  ISO;  Bev,  p 
4IS),  or  of  altering  the  rate  of  charges  for  publication  of  legal  notices  estab^ 
Ibslid  by  that  act,  unless  a  special  contract  be  made  in  that  behalf. 


'1i 
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2.  A  special  master  of  this  court  is  not  one  of  the  persons  designated  in  the 
iwt  of  April  14th,  1891,  and  is  not  thereby  authorized  to  pay  the  rates  of 
barges  for  advertisements  therein  named. 

3.  Query — Is  a  sheriff  authorized  by  that  act  to  agree  to  pay  those  rates  on 
-an  execution  issued  out  of  this  court  ? 

4.  A  sheriff  who  in  good  faith  makes  an  advertisement  of  property  under 
■execution,  and  is  prevented  from  attending  the  sale  thereunder  by  the  pay- 
ment of  the  debt  before  the  day  of  sale,  is  nevertheless  entitled  to  the  fee 
^owed  by  the  statute  for  advertising  the  property  for  sale. 


On  motion  to  fix  certain  fees. 

Mr.  Ehfy  pro  se. 

Mr,  John  C.  Be88on,  for  the  special  master. 

Mr.  CorUandt  Parker,  contra, 

Pitney,  V.  C. 

The  dispute  common  to  both  cases  is  as  to  the  amount  of  fees 
for  publishing  advertisements  of  sale  to  be  allowed  to  the  news- 
paper publishing  the  same.  Another  dispute,  in  the  one  case, 
is  as  to  the  amount  of  execution  fees  a  sheriff  is  entitled  to 
-chai^  upon  an  ordinary  fieri  facias  de  bonis  et  terris  issued  out 
of  this  court. 

First,  with  regard  to  the  fees  for  advertising.  The  statute  of 
March  20th,  1867  (P.  L,  of  1857  p.  S81;  Rev.  p,  41^),  entitled 
'''An  act  to  r^ulate  and  establish  a  uniform  rate  of  charge  for 
1^1  advertising  in  New  Jersey,"  fixed  the  lawful  charge  as 
follows : 

"  The  price  for  publishing  any  legal  notice,  sheriff's  sale  or  any  order,  cita- 
tion, summons  or  any  other  proceeding  or  advertisement  required  by  law  to 
be  published  in  any  newspaper,  shall  be  forty  cents  per  folio  (one  hundred 
words)  for  the  first  insertion  and  twenty  cents  per  folio  for  each  subsequent 
insertion  after  the  first.'' 

By  a  supplement  to  this  act,  passed  March  6tb,  1863  (P.  L. 
of  186S  p.  180;  Rev.  p.  J^IS),  this  rate  was  increased  to  sixty 
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cents  per  folio  for  the  first  lusertion  and  tbirtj  cents  per  foliO" 
for  each  subsequent  insertion.  And  so  the  law  stands  at  this 
time. 

By  the  act  of  April  9th,  1875  (P.  i,  of  1875  p.  89;  Rev.  p, 
1049),  one  of  the  two  uewspaperd  in  which  sales  of  land  are 
advertised  is  required  to  be  printed  and  published  at  the  county 
seat. 

By  act  of  April  14th,  1891  (P.  L.  of  1891  p.  4,16),  entitled 
"An  act  to  regulate  the  price  of  legal  advertising,"  it  was 
enacted — 

*'  That  it  shall  be  lawful  for  all  officers  and  boards  of  any  county  or  munici- 
pality of  this  state  to  pay  for  official  advertising  in  the  daily  newspapers  pub- 
Hished  in  cities  of  the  first  and  second  class  at  the  rate  of  ten  cents  per  line  for 
the  first  insertion  and  five  cents  per  line  for  each  subsequent  insertion,  and  no 

more." 

The  second  section  contains  a  repealer  of  all  previous  conflict- 
ing acts. 

The  advertising  by  the  sheriff  and  special  master  in  these 
cases  was  made  in  newspapers  of  tlie  chamcter  designated  by  this 
act  of  1891 ;  and  the  question  is  whether  these  newspapers  are 
entitled  of  right,  and  in  the  absence  of  special  contract,  to  charge 
the  rates  named  in  the  act  of  April  14th,  1891,  or  are  confined 
to  those  fixed  by  the  act  of  March,  1857,  as  amended  by  the  act 
of  1863.     Rev.  pp.  4I8,  41s. 

It  is  to  be  observed  that  this  act  of  1891  does  not  purport  to 
be  a  supplement  to  the  original  act  upon  this  subject  above  cited, 
which  contains  a  general,  comprehensive  and  peremptory  regu- 
lation of  the  whole  field  of  legal  advertising  ;  and  yet  it  is  enti- 
tled ''An  act  to  regulate  the  price  of  legal  advertising;"  and 
from  this  title  one  would  expect  an  equally  comprehensive  treat- 
ment of  the  subject.  But  when  we  come  to  the  actual  enact- 
ment we  find,  in  the  first  place,  that  it  deals  with  a  limited  class 
of  advertisers,  and  not  with  all  legal  advertisements;  and,  iu 
the  second  place,  it  deals  only  with  a  limited  class  of  news- 
papers, viz.,  daily  newspapers  published  in  cities  of  the  first 
and  second  class,  leaving  the  wider  field  of  publication  quite 
untouched. 
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It  seems  to  me  that  such  an  act  cao  iu  no  sense  be  termed 
"An  act  to  regulate  the  price  of  l^al  advertising.'^ 

In  the  next  place,  it  is  to  be  observed  that  it  does  not  fix  the 
rate  which  the  newspaper  is  entitled  to  charge  in  the  sense  in 
which  that  is  done  by  the  general  act  above  cited,  but  fixes  a 
limit  beyond  which  the  particular  ofl&cer  or  board  procuring  the 
advertisement  may  not  go  in  making  payment.  It  does  not  say 
that  such  public  officer  or  board  shall  pay  so  much  and  no  more, 
or  that  such  newspaper  shall  be  entitled  to  charge  so  much  and 
no  more,  but  simply  that  it  shall  be  lawfid  to  pay  so  much  and 
no  more.  The  natural  force  of  this  language  is  to  confine  and 
limit  the  power  to  contract  of  the  persons  named,  and  not  to  fix 
the  amount  which  the  newspaper  may  charge  in  the  absence  of 
contract.  I  am  unable  to  construe  it  as  interfering  with  or 
repealing  the  act  of  1863  except  to  the  extent  just  stated.  The 
original  act,  in  my  judgment,  stands  as  prima  fade  measure  of 
price  and  payment  in  the  absence  of  contract. 

But  the  further  point  was  taken  that  neither  the  sheriff*  nor 
the  special  master  are  within  the  class  to  whom  the  power  of 
increased  payment  is  given,  and  that  if  the  sheriff*  be  properly 
classed  as  an  officer  of  the  county,  still,  in  procuring  this  adver^ 
tisement,  he  was  not  acting  as  such,  but  was  acting  as  the  S|)ecia) 
officer  of  the  court  of  chancery,  and  that  the  true  construction  of 
the  act  of  1891  is  that  the  advertisement  for  which  the  officer  is 
authorized  to  pay  the  price  therein  named  must  be  an  advertise- 
ment by  or  on  behalf  of  the  county  or  municipality  of  which  he 
is  an  officer,  and  does  not  apply  to  an  advertisement  made  by  the 
sheriff*  when  acting  as  the  officer  of  the  court  of  chancery. 

I  am  inclined  to  think  that  this  point  is  well  taken.  The 
court  of  chancery  is  not  obliged  by  law  to  send  its  process  to 
any  particular  officer.  It  may  send  it  to  one  of  its  own  officers^ 
as  a  special  master,  or  to  a  person  specially  appointed,  and  when 
a  process  is  sent  to  a  sheriff*  he  does  not  execute  it  by  virtue  of 
his  office  as  sheriff*  of  the  county,  but  as  an  officer  of  the  court 
of  chancery.  The  advertisement  is  not  made  by  or  on  behalf  of 
the  county  or  any  municipality.  The  result  of  adopting  this 
view  would  be  that  advertisements  of  sale  ordered  by  the  court 
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of  chancery,  or  of  land  taken  by  process  issued  out  of  the  court 
of  chancery,  are  not  such  advertisements  as  are  referred  to  and 
covered  by  the  act  of  1891. 

The  point  just  dealt  with  is  undoubtedly  good  so  far  as  relates 
to  the  special  master.  He  is  not  an  officer  of  any  county  or 
municipality  of  this  state. 

But  whether  I  am  right  or  not  with  regard  to  the  view  above 
suggested  as  to  the  relation  of  the  sheriflp  to  this  court,  the  result 
is  the  same  for  another  reason. 

There  is  in  this  case  no  proof  of  any  express  contract  between 
either  of  the  parties  and  the  proprietor  of  the  newspaper.  In 
the  case  of  the  special  master  he  had  no  right  or  power  to  make 
any  such  contract,  and  his  limit  in  that  respect  was  presumably 
known  to  the  proprietor  of  the  newspaper  who  published  his 
advertisement.  If,  therefore,  the  proprietor  expected  to  charge 
at  a  higher  rate  than  that  fixed  by  the  act  of  1863,  he  should 
have  so  stated  to  the  master  before  inserting  the  advertisement, 
and  have  stipulated  for  such  payment.  In  the  absence  of  such 
stipulation  he  must  be  presumed  to  have  been  satisfied  with  com- 
pensation at  the  rate  fixed  in  the  act  of  1863  and  can  be  allowed 
and  paid  no  more  by  the  master. 

I  am  of  the  opinion  that  the  same  consideration  applies  to  the 
case  of  the  sheriff.  There  is  no  proof  before  me  that  anything 
was  said  between  the  sheriff  and  the  proprietor  of  the  newspaper 
in  Essex  county  as  to  the  price  which  should  be  charged  in  this 
case,  and  in  the  absence  of  such  stipulation,  the  presumption  is 
that  the  rate  fixed  by  the  act  of  1863  applies,  and  the  charge  for 
advertising  in  the  sheriff's  case  must  be  reduced  accordingly. 

The  other  question  raised  is  as  to  certain  execution  fees  chained 
by  the  sheriff,  viz.,  advertising  the  property  for  sale,  $3.50.  This 
item  is  based  upon  the  provision  of  the  statute  regulating  fees 
{Rev.  p.  405)y  as  follows :  "Advertising  the  property  for  sale, 
providing  the  sheriff  or  deputy  sheriff  attend  in  pursuance  of 
the  advertisement,  $3.50." 

The  property  in  this  case  was  duly  and  fully  advertised  for 
sale;  but  as  soon  as  the  defendant  heard  of  the  advertisement  he 
appeared  at  the  sheriff's  office  and  paid  the  execution,  thereby 
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stopping  the  sale ;  and  he  now  contends  that  although  the  sheriff 
has  done  all  the  work  required  by  the  statute  to  be  done  in  the 
iray  of  advertising  in  order  to  earn  the  fee  of  $3.50,  he  is  yet 
not  entitled  to  receive  it  unless,  in  point  of  fact,  he  does  actually 
attend  in  person  or  by  deputy  in  pursuance  of  the  advertisement. 

I  do  not  think  that  construction  is  the  proper  and  fair  one. 
The  proviso  was  intended  to  prevent  the  sheriff  from  charging 
the  fee  where  he  advertises  and  then  of  his  own  accord  volun- 
tarily abandons  the  sale  and  pays  no  attention  to  it  It  ought 
not  to  be  construed  as  giving  the  defendant  the  power  to  permit 
the  sheriff  to  incur  the  labor  and  trouble  of  advertising,  and 
then  come  in  and  pay  the  debt  and  thereby  prevent  the  sheriff 
from  receiving  the  fee  given  by  the  statute.  Such  construction 
ought  not  to  be  adopted  unless  it  is  unavoidable. 

I  think  the  sheriff  is  entitled  to  that  fee. 

The  result  is  that  the  charge  for  advertisement  in  each  case 
must  be  cut  down  to  sixty  cents  per  folio  for  the  first  insertion 
^nd  thirty  cents  per  folio  for  each  subsequent  insertion. 


John  F.  Leslie  et  aK 

r. 
Hugh  Leslie  et  ux. 

1.  If  a  husband  purchases  land  with  his  own  money,  and  voluntarily  pro- 
-cures  the  title  to  be  conveyed  to  his  wife,  the  presumption  is  that  he  intended 
it  as  a  gift  to  her,  and  no  trust  for  him  will  result. 

2.  A  writing  intended  to  operate  as  a  will,  but  which  fails  as  such  by  reason 
of  imperfect  execution,  cannot  operate  as  a  declaration  of  trust  unless  it  con- 
tains on  its  face  a  clear  and  distinct  declaration  that  the  title  to  the  land  has 
been,  as  a  matter  of  fact  from  the  banning,  held  in  trust  by  the  would-be 
testator  for  the  benefit  of  the  devisee  named. 


On  final  hearing  on  pleadings  and  proofs. 

Jfr.  GUbeii  Collins,  for  the  complainant. 

Mr.  J.  Flavd  McGee  and  Mr,  John  Garricky  for  the  de- 
fendants. 
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The  complainauts  are  the  surviving  children  of  Ann  Teresa 
Leslie,  late  of  the  county  of  Hudson,  deceased,  and  the  defend- 
ants are  Hugh  Leslie,  the  father  of  the  complainants  and  once 
husband  of  Aim  Teresa,  and  his  present  wife.  The  subject  of 
the  controversy  is  a  parcel  of  land  in  Jersey  City,  near  the  sta- 
tion of  the  Pennsylvania  railway,  fifty  feet  front  ou  the  street 
by  one  hundred  feet  rear,  comprised,  in  fact,  of  two  twenty-five 
by  one  hundred  feet  city  lots.  These  lots  were  conveyed  to  Ana 
Teresa  Leslie  on  the  1st  of  May,  1875,  by  the  Kingsland  heirs, 
of  New  York  city,  in  consideration  of  $6,900,  and,  as  part  con- 
sideration, the  defendant  Hugh  and  his  then  wife,  Ann  Teresa, 
gave  back  two  separate  mortgages,  each  on  one  of  the  two  lots 
comprising  the  whole  plot,  for  $2,415  each,  to  two  different 
persons  interested  in  the  Kingsland  estate.  Those  mortgages 
were  afterwards,  on  the  5th  and  6th  of  April,  1889,  assigned  to 
the  executors  of  Jacob  R.  Wortendyke,  deceased^  and  on  the 
27th  of  April  and  the  3d  of  May,  respectively,  separate  bills  for 
foreclosure  founded  upon  them  were  filed  against  the  defendant 
Leslie  and  wife  and  all  the  complainants,  and  such  proceedings 
were  had  thereunder  that  the  property  was  afterwards  sold  at 
sheriff^s  sale  for  the  amount  of  the  several  decrees,  and  purchased 
—one  of  the  lots  directly  by  the  defendant  Hugh  Leslie  and  the 
other  indirectly  through  a  friend. 

The  object  of  the  bill  is  to  have  those  sales  declared  not  bind- 
ing on  the  complainants  and  to  declare  the  title  of  Hugh  Leslie 
tliereunder  to  be  no  more  than  that  of  a  mortgagee  of  the  com- 
plainants' title  therein,  and  to  confine  him  to  his  estate  in  the 
premises  as  tenant  by  the  curtesy  of  England. 

Ann  Teresa  Leslie  died  in  August,  1882,  leaving  seven  chil- 
dren, viz.,  John  F.,  William  J.,  Jerome  H.  (since  deceased), 
Mary  A.  (since  deceased),  Thomas  F.,  Parthenia  and  Annie. 
Jerome  died  without  heirs.  Mary  married  and  died,  leaving  a 
husband  and  child  surviving  her,  and  the  child  afterwards  died. 
So  that,  but  for  the  sheriff ^s  sales  complained  of,  the  title  to  the 
premises  would  be  vested  in  the  five  complainants,  subject  to 
their  father's  right  as  tenant  by  the  curtesy  of  England,  and' 
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subject  to  the  right  of  the  surviving  husband  of  Mary  A.  Leslie 
«B  tenant  for  life  in  the  one-seventh  share  of  Mary. 

As  to  one  of  the  sales  by  the  sheriff,  it  appeared  at  the  hear- 
ing that  it  had  not  been  eonapleted  and  that  the  premises  had 
been  ordered  to  be  resold,  so  that  the  conaplainants  may  protect 
themselves  therein  without  the  aid  of  this  court ;  but  the  cir- 
■cumstances  attending  the  foreclosure  and  sale  of  that  lot  throw 
light  upon  the  case  of  the  foreclosure  and  sale  of  the  other  lot, 
4ind  will  be  referred  to  as  I  pix)ceed. 

Upon  one  of  the  mortgages,  $415  of  principal  appears  to  have 
been  paid  by  Hugh  Leslie,  and  the  interest  on  both  was  paid  by 
him  up  to  the  1st  of  November,  1888.  They  were  both  held 
hy  some  one  or  other  of  the  trustees  of  the  Kingsland  estate,  in 
New  York  city. 

At  that  time  there  was  a  considerable  sum  of  taxes  and  assess- 
ments in  arrear  upon  the  premises,  and  pressure  was  made  for 
their  payment.  Some  time  about  the  1st  of  January,  1889,  or 
shortly  thereafter,  Hugh  Leslie  made  an  effort  to  raise  a  loan  of 
♦6,500  on  the  premises  for  the  purpose  of  paying  and  discharg- 
ing the  two  mortgages,  then  amounting  to  less  than  (4,500, 
principal  and  interest,  and  also  of  paying  the  arrears  of  assess- 
ments and  taxes;  and  for  that  purpose,  through  a  Mr.  John 
Halyard,  a  loan  and  real  estate  broker  in  Jersey  City,  since 
deceased,  applied  to  the  executors  of  Jacob  R.  Wortendyke. 
The  executors  had  the  money  to  loan,  were  well  satisfied  with 
the  security,  and  agreed  to  advance  the  money.  But  it  had  been 
represented  to  them  that  the  title  of  the  property  was  in  Mr. 
Leslie,  the  defendant.  On  investigation  they  found  that  the 
title  had  been  in  his  deceased  wife,  and  at  present  was  in  his 
seven  children  by  his  first  wife,  four  of  whom  were  infants.  To 
meet  this  diflSculty,  Mr.  Leslie  produced  a  paper  in  the  nature 
•of  a  testamentary  disposition  made  by  his  first  wife,  giving  all 
her  property  to  him  ;  but  it  was  not  executed  with  the  formali- 
ties necessary  to  give  it  testamentary  force,  and  young  Mr. 
Wortendyke,  the  solicitor  and  counsel  of  the  executors,  so  in-* 
formed  Mr.  Leslie.  He  also,  in  the  course  of  his  examination, 
<liscovered  the  existence  of  the  two  mortgages — in  fact,  probably 
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was  told  of  them  by  Mr.  Leslie^  who  seems  to  have  been  an  in- 
telligent man^-and  having  the  money  lying  idle,  and,  as  I  infer 
from  a  close  examination  of  his  evidence  and  that  of  Mr.  Lesh'e^ 
having  in  mind  that  Mr.  Leslie  would  be  very  glad  to  have  those 
mortgages  foreclosed  and  the  title  cleared  and  his  title  perfected,, 
as  against  the  children  of  his  first  wife,  by  a  sale  under  them,, 
applied  to  the  present  holders  of  the  mortgages  and  took  assign- 
ments of  them,  one  on  the  5th  and  the  other  on  the  6th  of  ApriL 
He  applied  for  information  either  to  Mr.  Leslie,  or,  as  I  think 
more  likely,  to  Mr.  Halyard,  and  obtained  the  names  and  ages- 
of  Mr.  Leslie's  children,  and  their  residences.  He  also  procured 
from  Mr.  Leslie  written  authority  from  himself  and  two  of  his^ 
three  adult  children  to  his  (Leslie's)  stated  counsel,  Messrs. 
Bedle,  Muirheid  &  McGee,  to  enter  an  appearance  for  him  in 
a  suit  for  foreclosure  of  those  mortgages.  He  first  prepared  InV 
bill  on  the  mortgage  upon  which  only  $2,000  was  due,  and  filed 
it  on  the  27th  of  April.  Upon  the  mortgage  on  which  |2,415. 
was  due,  he  filed  his  bill  on  the  3d  of  May.  He  issued  sub- 
poenas in  both  cases  on  one  day,  but  before  handing  them  to  the 
sheriff,  he  took  the  authority  to  appear,  which  had  been  signed 
by  two  of  the  children  and  by  Hugh  Leslie,  to  Bedle,  Muirheid! 
&  McGee,  and  they  acknowledged  upon  its  back  service  for 
those  parties,  viz.,  Hugh  Leslie,  John  F.  Leslie  and  his  wife, 
and  Jerome  H.  Leslie.  That  acknowledgment  of  service  by 
Bedle,  Muirheid  &  McGee  is  dated  the  7th  day  of  May,  and 
on  the  10th  of  May  the  sheriff  served,  as  he  certifies,  the  sub- 
poenas, personally,  on  William  J.  Leslie  and  his  wife,  and  on 
Mary,  Thomas,  Parthenia  and  Annie,  the  four  infants.  The- 
deputy  who  served  the  process  was  not  produced.  William  and 
his  wife  both  swear  that  no  subpoena  was  served  upon  either  of 
them.  There  is  some  evidence  tending  to  show  that  Hugh 
Leslie  induced  the  deputy  sheriff  to  leave  William's  subpoena  at 
his  (Hugh's)  house.  The  service  on  the  infants,  according  to- 
the  account  of  it,  was  made  in  the  presence  of  their  ftther,  and 
while  the  subpoenas  were  handed  to  them  they  were,  in  each  case,, 
except  that  of  Mary,  the  eldest  of  the  infants,  at  once  taken  fron^ 
them  by  their  father  and  kept  by  him,  and  were,  in  fact,  pro- 
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(luced  by  him  at  the  hearing.  Mr.  Wortendyke,  the  solicitor^ 
swears  that  he  himself,  personally,  served  the  notices  of  appoint- 
ment of  a  guardian  upon  the  infant  children  at  their  father's 
house  in  the  father's  absence.  The  surviving  children  deny  ever 
having  received  any  such  notices.  All  of  these  notices,  as  well 
as  the  copies  of  all  the  subpoenas  served  upon  the  infants  except 
that  of  Mary,  were  found  in  the  father's  possession  and  produced 
at  the  hearing. 

I  am  satisfied  that  the  children  intended  to  swear  to  the  truth, 
and  that  they  do,  substantially,  swear  to  the  truth,  but  that  there 
is  some  confusion  in  their  minds  between  the  call  which  they 
received  from  the  deputy  sheriflf  and  that  which  they  received 
from  Mr.  Wortendyke,  the  solicitor.  But  the  fact  remains  that 
their  father  told  them  it  was  a  matter  of  no  consequence ;  that 
they  need  pay  no  attention  to  the  papers  so  served,  and  that  he 
took  charge  of  all  of  them. 

The  clear  effect  of  Mr.  Wortendyke's  evidence  is  to  establish 
the  fact  that  the  foreclosure  was  collusive  and  done  to  assist  the 
father  in  getting  title.  The  father  denies  this.  But  there  is  a 
circumstance  in  the  c6se  which  seems  to  me  to  be  conclusive 
against  him  on  this  point.  One  of  the  mortgages  was  given  to 
Ambrose  C.  Kingsland,  trustee,  his  successors  and  assigns,  with- 
out the  use  of  the  word  "  heirs."  Mr.  Wortendyke,  in  prepar- 
ing the  foreclosure  bill,  discovered  this,  and  alleged  in  the  bill 
that  it  was  a  mistake,  and  that  the  intention  was  to  give  a  mort- 
gage in  fee,  and  prayed  that  the  mortgage  might  be  reformed  in 
that  respect.  Hugh  Leslie,  on  the  trial  of  this  cause,  swore  that 
he  was  aware  of  that  defect  and  always  meant  to  set  it  up  as  a 
defence,  but  through  negotiations  for  time  &c.,  it  was  omitted,, 
and  decree  went  against  him  by  default.  In  point  of  fact,  an 
examination  of  the  master's  report,  in  the  foreclosure  suit,  shows 
that  he  was  sworn  as  a  witness  for  the  complainant,  to  prove  the 
allegation  of  the  bill  in  that  behalf,  and  did  prove  that  the 
intention  was  to  give  a  mortgage  in  fee. 

Decrees  were  made  in  both  cases  in  June,  1890,  but  execution 
was  delivered  to  the  sheriff  in  only  one.  In  that  case  the  prop- 
erty was  brought  to  a  sale  on  the  28th  of  August,  and  was  sold 
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to  a  Mr.  Steele  for  $1,500.  The  deed  was  made  to  Steele,  and 
Steele  afterwards  conveyed  it  to  the  defendant  Hugh.  It  was 
proved  and  admitted  that,  before  the  sale  took  place,  Steele,  at 
the  request  of  Hugh  Leslie  and  as  a  favor  to  him,  advanced  the 
money  temporarily  to  the  Wortendyke  executors,  and  they  as- 
signed the  decree  to  him,  and  after  that  he  managed  the  sale. 
Afterwards  Hugh  Leslie  repaid  him  his  money  and  he  conveyed 
the  lot  to  Leslie.  Leslie  aft;erwards  mortgaged  it  to  a  third 
party  for  $2,000.  He  also  paid  up  all  the  arrears  of  taxes  and 
assessments,  and  the  interest  and  costs  on  the  other  decree. 
Finally,  in  the  fall  of  1893,  falling  in  arrears  on  his  payment 
of  interest  on  the  remaining  decree,  the  complainants  issued  an 
alias  execution,  and  upon  that,  on  December  21st,  1893,  the 
premises  were  struck  off  to  Hugh  Leslie  for  $2,727,  which  was 
the  amount  due  with  interest  and  sheriff's  execution  fees,  and 
he  paid  $300  on  account  of  his  bid.  This  sale  was  confirmed 
on  the  2d  of  January,  1894.  He  failed  to  pay  the  balance,  and 
the  matter  rested,  waiting  his  action  in  that  behalf,  until  after 
this  bill  was  filed,  and  then  the  complainants  in  that  foreclosure 
applied  for  and  obtained  an  order  setting  aside  the  decree  of  con- 
firmation of  the  sale  of  December,  1893,  and  the  premises  are 
now  subject  to  sale. 

I  am  entirely  satisfied  that  neither  of  these  foreclosures  or 
sales  need  have  taken  place  if  Hugh  Leslie  had  paid  the  interest 
on  the  mortgages  and  kept  the  taxes  and  assessments  down,  and 
that  the  real  object  of  both  was  to  perfect  the  title  of  the  premises 
in  himself  as  against  his  children. 

Hugh  Leslie  was  in  possession  of  these  premises,  which  were 
used  for  a  boiler  factory,  and  always  has  been  since  they  were 
purchased. .  There  is  no  pretence  that  the  rental  value  was  not 
sufficient  to  keep  down  the  interest  and  taxes  and  assessments. 
There  has  been  no  surrender  by  him  to  the  complainants,  the 
children  of  his  first  wife;  no  call  upon  them  to  take  the  premises 
and  protect  themselves  against  the  interest  on  these  mortgages 
and  the  taxes  and  assessments.  As  long  as  he  was  in  possession 
of  the  premises,  and  until  some  such  action  was  taken  on  his 
behalf,  it  was  his  duty  to  keep  down  the  taxes  and  interest;  and 
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•if  they  had  been  kept  down,  the  mortgages  were  so  desirable  an 
iDvestment  as  that  he  would  have  had  no  di£Bculty  in  being 
protected  against  the  effect  and  expense  of  ^  foreclosure. 

The  real  defence  of  Hugh  Leslie,  and  the  only  one  seriously 
insisted  upon,  was  that  these  premises,  so  far  as  they  were  paid 
for,  were  paid  for  by  his  own  money ;  that  he,  with  his  own 
money,  paid  the  difference  between  the  amount  of  the  mortgages 
and  the  original  purchase-money,  besides  which,  before  the  pur- 
-chase  from  the  heirs  of  Kingsland,  he  had  invested  $2,000  or 
13,000  in  a  building  on  them.  He  claims  that,  under  these 
circumstances,  the  testamentary  disposition  of  his  first  wife, 
although  insufficient  as  such,  still  should  be  held  to  amount  to  a 
■declaration  of  trust. 

This  position  is  untenable.  It  is  well  settled  that  if  a  hus- 
band purchases  lands  with  his  own  money,  and  voluntarily  pro- 
<jures  the  title  to  be  conveyed  to  his  wife,  the  presumption  is 
that  he  intended  it  as  a  gift  to  her,  and  jio  trust  for  him  will 
result.  Reed  v.  Huffy  13  Stew.  Eq.  229;  Whitley  v.  Ogle,  2  Dick. 
Ch,  Rep.  67.  It  is  equally  well  settled  that  a  writing  intended 
to  operate  as  a  will,  but  which  fails  as  such  by  reason  of  imper- 
fect execution,  cannot  operate  as  a  declaration  of  trust.  To  hold, 
•otherwise  would  be  to  repeal  the  statute  of  wills.  Boyes  v. 
Oin-ttt,  L.  R.  26  Ch.  Div.  531  (1884) ;  Lew.  Trusts  {Flint  ed.) 
*58;  Pen-y  Ti^sts  §§  91-94..  If  the  testamentary  writing  con- 
tains on  its  face  a  clear  and  distinct  declaration  that  the  title  has 
been,  in  fact,  all  the  time  held  in  trust  by  the  wife  for  the  hus- 
band, then,  as  pointed  out  by  Mr.  Perry  (at  §  91\  it  might  be 
construed  as  a  declaration  of  trust. 

The  writing  produced  in  this  case  does  not  contain  such  a 
declaration.  It  does  not  mention  any  particular  property,  but 
states,  in  effect,  that  any  and  all  property,  real  and  personal, 
standing  in  the  wife's  name,  was  given  to  her  by  her  husband, 
and  was  paid  for  by  him  with  his  money,  and  closes  with  this 
language :  "  In  case  I  should  die,  I  want  my  husband  to  be  sole 
owner  of  every  article  that  I  ever  was  and  am  now  owner.'^ 
This  is  an  assertion  of  a  gift,  and  cannot  be  construed  as  a 
declaration  of  trust. 
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The  case  cannot  be  brought  within  the  authorities  cited  by 
counsel  for  defendant.  In  Oogherty  v.  Bennett,  10  Stew.  Eq,  87 y 
the  conveyance  was  made  to  the  wife  without  the  knowledge  or 
consent  of  the  husband.  Irick  v.  Clement,  '4-  Dick'  Ch,  Rep. 
690,  is  only  partially  reported.  There  was  no  proof  in  the  case 
which  would  warrant  the  inference  that  the  wife,  whose  money 
in  part  paid  for  the  property,  was  at  all  responsible  for. the  vest- 
ing  of  the  title  in  her  husband's  name,  or  that  she  ever  intended 
to  give  it  to  him.  The  children,  whose  money  made  up  the 
balance  of  the  purchase-money,  were  infants  at  the  time  of  the 
transaction. 

The  defendant's  case  therefore  fails,  and  his  title  must  be 
declared  to  be  that  of  a  mortgagee  to  secure  whatever  of  princi- 
pal-money he  may  have  paid  on  account  of  the  two  purchase- 
money  mortgages;  and  also,  as  I  now  think,  for  any  assess- 
ments for  benefits  to  the  property  which  he  may  have  paid,  but 
not  for  any  interest  thereon  which  may  have  accumulated  before 
payment.  If  the  amount  due  upon  the  mortgage  upon  which 
sale  has  not  been  had  exceeds  the  original  principal-money,  such 
excess  must  be  charged  against  payments  on  account  of  principal 
upon  the  other  mortgage. 

To  prevent  misapprehension,  I  think  it  worth  while  to  remark 
that  the  testamentary  paper  was  proven  wholly  by  the  evidence 
of  Hugh  Leslie.  No  objection  to  this  evidence  was  made  on  the 
ground  that  complainants  were  suing  in  a  representative  capacity. 


The  Merchants'  and  Miners'  Transportation 
.  Company 

V. 

Louisa  Borland  et  al. 

1.  Payments  made  by  a  debtor  as  premiums  upon  a  policy  of  life  insaranoe 
upon  his  own  life  for  the  benefit  of  a  wife  and  child,  are  essentially  gifts  to 
the  beneficiary,  and  conclusively  fraudulent  and  void  as  against  creditors 
existing  at  the  time  of  such  payments. 
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2.  The  contrary  doctrine  advanced  by  the  supreme  court  of  the  United 
States,  in  Central  Bank  v.  Hume,  US  U,  S.  195,  is  not  binding  on  the  courts, 
of  this  state. 
^  3.  The  act  of  February  19th,  1851,  as  amended  by  the  act  of  March  8th, 
1871  {Rex.  p.  640),  does  not  authorize  a  husband  who  is  indebted  to  pay  pre- 
miums upon  a  policy  upon  his  life  for  the  benefit  of  his  wife,  and  enable  her 
to  hold  the  proceeds  of  the  policy  as  against  a  creditor  of  the  husband  exist- 
ing at  the  time  of  such  payments. 

4.  A  creditor  of  a  decedent  by  judgment  recovered  against  him  in  another 
state,  the  existence  of  which  is  admitted  by  the  personal  representative,  is 
entitled  to  maintain  a  suit  in  this  court  to  reach  equitable  assets,  viz.,  moneys 
given  by  the  debtor  to  his  wife  and  children  in  fraud  of  the  judgment  creditor. 


On  demurrer  to  bill. 

The  defendants  are  the  widow  and  four  children  of  Robert  B. 
Borland,  late  a  resident  of  this  state,  who  died  insolvent  July 
15th,  1893.  The  complainant  is  a  creditor  of  the  deceased  by 
judgment  recovered  in  the  State  of  New  York,  and  the  object 
of  the  bill  is  to  compel  the  defendants  to  pay  com plai nan t^s  judg- 
ment out  of  certain  moneys  received  by  them  from  certain  life 
insurance  companies,  in  payment  of  certain  policies  of  insurance 
taken  out  by  the  deceased  upon  his  life  for  the  benefit  of  his- 
wife  and  children,  the  annual  premiums  upon  which  were  paid 
by  him  out  of  his  own  moneys  mostly  afYer  the  recovery  of 
complainant's  judgment. 

The  principal  question  raised  by  the  demurrer  is  the  general 
one  as  to  the  merits  of  complainant's  claim. 

More  specifically  stated,  the.  facts  set  out  in  the  bill  and 
admitted  by  the  demurrer  are  as  follows : 

On  November  11th,  1886,  complainant  recovered  in  the 
supreme  court  of  New  York  a  judgment  against  Borland,  then 
a  resident  of  New  Jersey,  for  $6,309.54,  for  which  amount  Bor- 
land was  then  indebted  to  complainant.  No  part  of  this  indebt- 
edness has  ever  been  paid,  and  the  whole,  with  interest,  still 
remains  due.  BJRQnd  died  July,  1893,  insolvent  to  the  extent 
of  ninety-seven  per  cent,  of  his  indebtedness. 

1.  In  December,  1886,  after  the  recovery  of  complainant'* 
judgment,  Borland  procured  from  the  Mutual  Benefit  Life  Asso- 
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ciation  of  New  York  a  policy  upon  his  life  for  $5,000,  in  fiivor 
of  his  four  children,  defendants. 

2.  On  the  same  day  he  procured  from  the  same  company  a 
like  policy  for  $5,000,  in  favor  of  his  wife,  Louisa,  defendant. 

3.  In  1886,  and  after  incurring  the  iodebtedness  to  complain- 
ant merged  in  the  judgment,  exact  date  not  given,  Borland  took 
out  a  like  policy  from  the  Mutual  Life  Insurance  Company  of 
New  York  for  $30,000,  in  favor  of  his  wife,  Louisa,  defendant. 

These  several  policies  were  subject  to  the  payment  of  certain 
annual  premiums,  the  amount  of  which  is  not  stated  in  the  bill, 
but  it  is  there  alleged  that  they  amount  to  over  $1,400  a  year, 
and  were  paid  by  Borland  out  of  his  own  means  and  money  up 
to  his  death. 

4.  In  the  year  1890,  exact  date  not  given,  Borland  took  out 
another  policy  of  insurance  upon  his  life  from  the  Mutual  Life 
Insurance  Company  of  New  York  for  $5,000,  in  favor  of  his 
wife,  Louisa,  the  annual  premium  upon  which  was  $293,  which 
was  paid  by  him  each  year,  until  he  died,  out  of  his  own  money 
and  means. 

5.  In  the  year  1891,  exact  date  not  stated,  Borland  took  out 
another  policy  upon  his  life  from  the  Mutual  Life  Insurance 
Company  of  New  York  for  $5,000,  in  favor  of  his  wife,  the 
annual  premium  upon  which  was  $308,  which  was  paid  by  him 
to  the  company  out  of  his  own  money  and  means  each  year  until 
he  died. 

In  addition  to  the  foregoing  five  policies,  Borland  had  taken 
out,  in  1876,  from  the  Mutual  Life  Insurance  Company  of  New 
York,  a  policy  upon  his  life  for  $5,000,  in  favor  of  his  four 
children  above  named,  the  annual  premium  upon  which  was 
$161,  which  was  paid  by  him  each  year  up  to  his  death,  as  well 
before  as  after  the  recovery  of  complainant's  judgment,  out  of 
his  own  means  and  money. 

At  his  death  two  of  his  children  were  minors,  and  letters  of 
guardianship  of  them  were  granted  by  the  surrogate  of  Hudson 
county  to  his  widow,  the  defendant  Louisa. 

The  bill  charges  that  these  annual  payments  of  premiums  were 
€0  paid  by  Borland  for  the  purpose  of  placing  so  much  of  his 
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means  beyond  the  reach  of  his  creditors,  and  for  the  purpose  of 
defrauding  the  complainant,  and  that  he  during  the  whole  period 
was  insolvent. 

The  bill  further  alleges  that  all  these  policies  have  been  paid 
in  full — those  in  favor  of  Mrs.  Borland  to  her  in  her  own  right, 
those  in  favor  of  the  children  in  part  to  her  as  guardian  and  m 
part  to  those  who  were  of  age. 

It  further  alleges  that  Borland  died  testate  of  a  will  by  which 
he  gave  his  wife  his  whole  estate  and  appointed  her  executrix  ; 
that  she  proved  such  will  before  the  surrogate  of  Hudson  county, 
and  undertook  the  burthen  of  its  execution ;  that  he  left  no  real 
estate  whatever,  and  personal  estate  to  the  value  of  $1,350  only  ; 
that  preferred  claims  against  the  estate,  amounting  to  $878, 
were  presented  to  the  executrix,  and  other  claims  (whether  in- 
cluding complainant's  or  not  is  not  distinctly  stated),  amounting 
to  $13,467.72,  have  been  duly  presented,  under  oath,  to  the 
executrix,  so  that  the  estate  will  not  pay  above  three  per  cent, 
of  the  general  indebtedness,  including  complainant's  claim. 

Mrs.  Borland  is  made  a  party  defendant  as  executrix  as  well 
as  individually,  but  no  decree  is  prayed  against  her  as  executrix* 

Mr.  William  B,  GUlmore,  for  the  complainant. 

Mr.  Isaac  8.  Taylor,  for  the  defendants. 

Pitney,  V.  C. 

There  is  no  mystery  or  charm  about  life  insurance.  It  is  not 
a  means  of  creating  wealth,  nor  yet  a  contract  of  mere  indem- 
nity, as  is  that  of  fire  and  marine  insurance.  It  is,  in  its  most 
usual  form,  simply  a  mode  of  putting  by  money  for  savings. 
A  sum  of  money  is  paid  half-yearly  or  yearly,  as  the  case  may 
be,  to  a  corporation,  which  receives  and  invests  it  carefully,  and 
adds  to  it  its  yearly  earnings,  and,  in  consideration  of  such 
payments,  agrees  to  pay  the  party  insured,  or  such  other  person 
as  may  be  named,  a  sum  certain  upon  his  death.  The  amount 
so  agreed  to  be  paid  is  arrived  at  by  taking  the  age  and  state 
of  health  of  the  party  at  whose  death  the  money  is  to  be  paid, 
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and  estimatiDg  how  many  years  be  will  probably  live.  This 
is  arrived  at  by  consulting  what  are  called  the  "Tables  of 
Mortality/'  viz.,  an  account  kept  for  a  great  number  of  consecu- 
tive years  of  the  ages  at  which  men  and  women  die,  and  taking 
the  average  of  all  such  ages.  By  this  means,  the  probable 
number  of  years  any  man  or  woman  of  a  given  age  and  of 
•ordinary  health  will  live  may  be  arrived  at  with  reasonable  cer- 
tainty. Having  ascertained  this  chance  of  life,  thq  company 
fixes  such  an  annual  rate  as  will,  with  accretions,  at  the  time  of 
the  death  of  the  party  insured,  amount  to  the  sum  agreed  to  be 
paid,  together  with  the  cost  of  investment,  care  and  so  forth. 
Some  of  those  so  insured  will  live  longer  and  some  not  so  long 
as  the  tables  indicate  they  ought  to  live.  The  real  business  of 
the  insurance  company,  as  distinguished  from  that  of  any  other 
investment  company  or  ordinary  savings  bank,  is  to  collect  over- 
payments from  those  who  live  beyond  the  average  period — the 
long-livers — and  to  pay  their  proceeds  to  those  who  do  not  live 
the  average  period — ^the  short-livers.  This  distinction,  however, 
does  not  alter,  in  legal  contemplation,  the  intrinsic  character  of 
the  transaction  between  the  insurer  and  assured,  which  is  that 
of  paying  money  to-day  in  expectation  of  its  repayment  at  a 
future  day,  either  to  the  party  paying  it  or  to  such  other  person  as 
he  or  she  may  name.  There  is,  and  can  be  in  law,  no  diiBference 
between  the  payment  by  a  husband  of  a  stated  sum  of  money  at 
stated  periods  to  an  insurance  company,  upon  promise  to  pay 
a  certain  sum  at  the  death  of  the  payer,  to  his  wife,  and  the 
deposit  by  the  husband  of  a  like  stated  sum,  at  like  stated 
periods,  in  a  savings  bank,  to  the  credit  of  the  wife.  Both  are 
gifts  to  the  wife,  and  the  money  afterwards  paid  by  the  savings 
bank  or  insurance  company,  as  the  case  may  be,  to  the  wife  or 
her  personal  representatives,  is  nothing  more  than  a  payment  to 
her  of  the  money  previously  paid  to  it  by  the  husband,  with  its 
earnings  and  increase. 

The  illustration  I  have  used  is  that  of  the  form  of  life  insur- 
ance, so  called,  in  most  common  use,  and  it  is  the  one  here  in 
question.  But  the  same  reasoning  applies  to  the  other  forms 
of  life  insurance.     For  instance,  if  the  premium — by  which  is 
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meant  the  cash  consideratioD  paid  to  the  insurer — is  paid,  as  it 
may  be,  all  at  once,  in  a  single  down-payment,  and  the  insurer 
agrees  to  pay  a  greater  sum  at  the  death  of  the  assured,  it  is  a 
mere  mode  of  placing  a  certain  sum  of  money  at  interest,  to  be 
repaid  at  death,  the  amount  of  interest  being  fixed  by  the  proba- 
bility of  life  of  the  assured. 

The  case  presented,  then,  is  this :  A  debtor  owing  a  large  sum 
of  money  upon  a  judgment,  and  plainly  insolvent,  is  in  receipt 
from  some  source,  each  year,  of  money  and  means  belonging  to 
himself,  over  and  above  what  he  finds  necessary  or  proper  to 
expend  for  current  expenses,  to  the  amount  of  about  $1,500,  and 
instead  of  devoting  it  to  the  payment,  pro  tantOy  of  his  debt,  he 
makes  a  present  of  it  to  his  wife  and  children  by  the  machinery 
of  divers  policies  of  life  insurance,  with  the  result  that,  at  his 
death,  he  has  given  his  wife  in  premiums  enough  to  pay  his 
.  <iebt,  and  she  has  become  practically  rich  at  the  creditor's 
expense. 

This  statement  of  the  case  seems  to  me  to  decide  it.  The  old 
maxim  that  a  man  must  be  just  before  he  is  generous,  applies. 
I  am  unable  to  discover  any  principle  or  well-considered 
authority  upon  which  such  a  transaction  can  be  sustained  against 
creditors.  To  do  so  would,  as  it  seems  to  me,  be  to  run  counter 
to  principles  so  well  settled  and  familiar  as  hardly  to  require 
recital.  A  husband  cannot  settle  money  or  property  in  any 
shape  open  his  wife  while  he  is  indebted.  If  he  attempts  it  the 
creditors  are  entitled  to  the  aid  of  this  court  to  reach  the  prop- 
erty so  settled,  in  whatever  form  it  may  be  found. 

The  great  weight  of  authority  holds  that  payments  on  account 
of  life  policies  for  the  benefit  of  another  must  be  considered  as 
made  in  fraud  of  creditors.  Davis  v.  Wace,  1  Campb,  1^87 ; 
Skarf  V.  SovJby,  1  McN.  &  0. 360;  Jenkyn  v.  Vaughan,  8  Di^ew. 
419;  e  Jur.  N.  8.  109;  25  i.  /.  CA.  SS8;  Stokoe  v.  Cowan,  29 
Beav.  637;  7  Jur.  K  8.  901;  30  L.  J.  Ch.  882;  Freenxan  v. 
Piype,  L.  R.  9  Eq.  Cas.  206;  5  Ch.  App.  536;  Taylor  v.  Coenen, 
L.  B.  1  Ch.  Div.  636. 

The  forgoing  were  all  cases  of  jwlicies  taken  out  in  the  name 
and  for  the  benefit  of  the  party  whoSe  life  was  assured,  and  by 
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him  assigned  to  a  beneficiary.  But  I  am  unable  to  perceive  any 
difference  between  such  a  case  and  that  of  a  policy  taken  out  in 
the  first  instance  in  the  name  and  for  the  benefit  of  a  third  party. 
Take  the  case  of  a  policy  issued  in  consideration  of  a  single^ 
down-payment.  If  a  debtor  invests  a  sum  of  money  in  a  policy 
for  a  certain  sura  payable  to  his  personal  representatives  at  his- 
death,  and  then  assigns  that  policy  to  his  wife,  that  is  an  indirect 
mode  of  making  a  settlement  upon  her.  If  instead  of  taking 
the  policy  payable  to  his  personal  representative,  he  should  have 
it  made  payable  directly  to  his  wife,  that  seems  to  me  to  be 
making  a  direct  settlement  upon  his  wife.  It  is,  in  effect,  loan- 
ing a  sum  of  money  to  the  insurance  company,  and  taking  the 
contract  of  the  company  to  repay  it  with  a  fixed  interest  to  his 
wife  at  his  death. 

Holt  V.  EveraM,  L.  R.  S  Ch.  Div.  266  {1876),  was  the  case 
of  a  policy  taken  out  by  a  husband  in  favor  of  his  wife  under 
the  new  English  Married  Women's  acts,  which  validate  such 
policy  unless  the  creditor  shall  prove  that  the  policy  was  taken 
and  premiums  paid  by  the  husband  with  intent  to  defraud  his 
creditors.  Vice-Chancellor  Hall  found,  as  a  fact,  that  the  hus- 
band had  paid  the  premiums  for  the  purpose  of  defrauding  his- 
creditors.  The  court  of  appeals  differed  with  him  on  the  ques- 
tion of  fact  and  found  the  premiums  had  been,  in  fact,  paid  by 
the  wife,  and  upheld  the  transaction ;  but  Lord-Justice  James 
(at  p,  £74)  says :  "  But  it  would  be  a  very  different  thing  as  re- 
gards this  transaction  if  the  premiums  were  paid  out  of  the  hus- 
band's money.  That  might  affect  the  main  question  itself,  and 
certainly  the  payment  of  the  premiums  out  of  the  husband's 
money  becomes  important,  because,  under  the  Married  WomenV 
Property  act,  if  any  premiums  are  paid  by  the  husband  with 
intent  to  defraud  the  creditors,  those  premiums  ought  to  be  re- 
paid to  the  husband's  creditors,  and  one  part  of  the  bill  is  ad- 
dressed to  that  particular  relief."  And  to  the  same  effect  is  what 
was  said  by  Lord-Justice  Mellish. 

The  view  above  set  forth  is  so  well  supported  by  the  opinion' 
of  the  supreme  court  of  Alabama,  in  the  case  ot  Feam  v.  Ward^ 
80  Ala,  666  (at  p.  660)  that  I  transcribe  it  here : 
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**The  procurement  of  tlie  policy  of  insurance  by  Robert 
Fearn  in  fiivor  of  bis  cbild,  and  the  payment  of  the  premium 
with  his  funds,  constitute  a  gift  to  her,  a  voluntary  conveyance 
based  on  parental  affection,  which  is  void  as  to  his  existing 
creditors,  though  no  fraud  may  have  been  intended.  It  is  a 
voluntary  provision  effected  by  converting  to  her  benefit  money 
which  in  equity  and  good  conscience  should  have  been  paid  to 
his  creditors.  Though  the  law  regards  the  parental  duty  of 
maintenance  and  the  consequent  duty  of  making  provision  for 
the  future  when  the  father  may  no  longer  exercise  protecting 
care,  it  subordinates  the  discharge  of  those  duties  to  obligations 
to  his  creditors,  and  declares  void  as  to  them  any  voluntary  ap- 
propriation of  property  not  authorized  by  legally-expressed 
exemptions  or  privileges.  If  money  belonging  to  a  debtor, 
which  should  be  paid  to  his  creditors,  is  used  in  the  purchase  of 
property  for  the  benefit  of  another  merely  on  good  consideration^ 
the  property  purchased  becomes  the  property  of  the  debtor,  as  to 
his  creditors.  A  father  who  procures  a  policy  of  insurance  to 
be  issued  on  his  life,  payable  to  his  child,  and  pays  the  premiums 
with  his  own  money,  makes  a  voluntary  gift  or  assignment  of  a 
portion  of  his  estate,  which  constitutes  an  investment  for  the 
benefit  of  the  person  for  whose  benefit  the  policy  was  issued^ 
There  can  be  no  difference  between  a  policy  thus  procured  and 
the  assignment  of  a  policy  originally  issued  in  his  own  name* 
The  insurance  constitutes  the  property  purchased,  and  is  the 
subject-matter  of  the  investment.  If  the  father  be  in  debt^ 
such  voluntary  investment  is  fraudulent  in  law,  as  to  his  exist- 
ing creditors,  without  r^ard  to  his  intent  or  to  his  circumstances 
and  condition  as  to  his  ability  to  pay.  *  *  *  Without  the 
statutory  intervention,  the  whole  of  the  insurance  would  be  sub- 
ject to  the  debts  of  the  insured." 

It  is  hardly  necessary  to  state  that  it  is  settled  law  in  New 
Jersey  that  all  voluntary  gifts  are  conclusively  fraudulent  and 
absolutely  void  as  against  all  existing  creditors  without  regard 
to  the  actual  intention  of  the  donor.  Hasion  v.  Casinery  4.  Stew^ 
JSq,  697,  701  et  seq.;  Arnold  v.  Hagerman,  18  Stew.  Eq.  186; 
Oardno^  v.  Kleinke,  1  Dick  Ch.  Rep.  90. 

19 
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In  looking  at  the  American  authorities  it  must  be  borne  in 
mind  that  in  many  of  the  states  the  statutory  law  provides^  as 
in  England  the  act  just  referred  to,  that  husbands  may  insure 
their  lives  for  the  benefit  of  their  wives  or  children,  or  both, 
and  that  the  wife  or  child  in  such  case  shall  be  entitled  to  receive 
the  proceeds  of  the  policy  against  the  creditors  of  the  husband 
and  father.  In  a  few  states  no  limit  is  placed  upon  the  amount 
which  a  husband  and  father  may,  in  this  mode,  abstract  from 
his  business  or  earnings  and  settle  on  his  family.  In  most  of 
the  states,  however,  the  amount  is  limited,  as,  indeed,  common 
justice  requires  it  should  be,  to  a  sum  certain  in  each  year. 

In  New  York — the  only  state  except  our  own  in  which,  for 
present  purposes,  we  are  interested — it  is  fixed  at  $500  a  year. 

The  only  statute  in  New  Jersey  is  that  of  February  19th, 
1851  {Niw.  Dig.  1868  p.  61,8),  as  amended  by  the  act  of  1871 
(P.  L.  of  1871  p.  25;  Rev,  p.  64,0).  That  act  before  being 
amended  provided  : 

"1.  It  shall  be  lavrfal  for  any  married  woman,  by  herself  and  in  her  name,  or 
in  the  name  of  any  third  person,  with  his  assent,  as  her  trustee,  to  cause  to  be 
insured  for  her  sole  use  the  life  of  her  husband,  for  any  definite  period,  or  for 
the  term  of  his  natural  life ;  and  in  case  of  her  surriving  her  husband,  the 
sum  or  net  amount  of  the  insurance  becoming  due  and  payable  by  the  terms 
of  the  insurance,  shaU  be  payable  to  her,  to  and  for  her  own  use,  free  firom 
the  claims  of  the  representatives  of  her  husband  or  his  creditors ;  but  such 
exemption  shaU  not  apply  where  the  amount  of  premium  annually  paid  shall 
exceed  $100. 

'*  2.  In  case  of  the  death  of  the  wife  before  the  decease  of  her  husband,  the 
amount  of  the  insurance  may  be  made  payable,  after  the  death,  to  her  children 
for  their  use,  and  to  their  guardian,  if  under  age." 

As  amended,  the  last  clause  of  section  1  was  omitted. 

This  act  is  in  marked  contrast  with  most  of  those  of  other 
states.  That  of  Massachusetts  {Gen.  StaL,  ch.  68 y  62 ,  cited  in 
99  Mass.  166),  provides  that  "  the  policy  shall  be  good  whether 
procured  by  hei'self,  her  husband,  or  any  other  person.^'  That 
of  Connecticut  provides  that  any  policy  of  life  insurance  ex- 
pressed to  be  for  the  benefit  of  a  married  woman  shall  innre  to 
her  separate  estate,  but  if  the  annual  premiums  exceed  $300,  the 
amount  of  such  excess  shall  go  to  the  creditors  of  the  person 
paying  the  premium. 
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The  New  York  act  more  nearly  resembles  ours.  In  fact,  it  is 
preoiselj  like  ours  until  you  come  to  the  last  clause  of  the  first 
-section  of  our  act  as  originally  enacted.  That  clause,  as  above 
ijuoted,  is:  "But  such  exemption  shall  not  apply  where  the 
^amount  of  premium  annually  paid  shall  exceed  $100.'*  The 
New  York  act,  as  it  now  stands,  reads : 

**  But  when  the  premium  paid  in  any  year  out  of  the  property  or  funds  of  the 
kuaband  shall  exceed  fSOO,  such  exemption  from  such  daims  shall  not  apply  to  so  mnch 
■<^  said  premium  so  paid  as  shall  be  in  excess  of  f$00,  but  such  excess,  vnth  the  interest 
thereon,  shaU  inure  to  the  benefit  of  his  creditors:*  P,  L.  of  N.  T.  1870  eh,  f77, 
•cited  in  Sljokcs  y.  Ammerman,  IBl  N,  T.  $41^  S4t. 

This  statute  has  been  held  in  New  York  to  warrant  the  setting 
^ide  by  a  husband  of  $500  a  year  for  the  benefit  of  his  wife. 
Barry  v.  Equitable  Life  Assurance  Society,  69  N.  Y.  687,  69S. 
And  in  Stokes  v.  Ammerman,  supra,  it  was  held  that  all  beyond 
^500  a  year  must  go  to  the  creditors. 

Acts  of  this  character  are,  properly  enough,  called  "  exemption 
laws,^'  and  unless  some  limit  is  placed  upon  the  amount  by  them 
permitted  to  be  annually  settled  on  the  wife,  they  furnish  a  ready 
means  by  which  a  husband,  no  matter  how  much  he  may  owe, 
may  settle  all  his  property  upon  his  wife,  to  the  complete  dis- 
•corafiture  of  his  creditors,  and  they  may  well  be  called  statutes 
whereby  fraud  is  encouraged  and  ratified.  For  this  reason  they 
diould  be  carefully  examined,  and  when  without  limit  should  be 
strictly  construed. 

But  to  return  to  the  case  in  hand.  The  case  does  not  show 
within  what  jurisdiction  the  several  contracts  were  entered  into, 
or  in  what  state  the  several  insurance  companies  are  domiciled, 
€xeept  as  it  may  be  inferred  from  their  names  that  they  are  New 
York  corporations.  If  the  case  is  to  be  adjudged  by  the  law  of 
New  York  there  is  an  end  of  the*defence,  since  it  appears  that 
the  annual  payments  were  largely  in  excess  of  $500,  and  as  to 
the  premiums  upon  the  policy  for  the  benefit  of  the  children 
there  is  no  statutory  protection  whatever. 

Let  us  now  >^on8ider  the  true  construction  and  effect  of  our 
own  statute.  That  had  its  origin  in  our  state  in  the  fourth  and 
fifth  sections  of  the  charter  of  the  Mutual  Benefit  Life  Insurance 
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Company  (P.  L.  of  1845  p.  ^7),  from  wliich  the  act  of  February 
19th,  1851  (P.  L,  of  1851  p.  Si;  Nix  Dig.  1868  p.  548),  was 
copied,  the  only  change  being  that  the  limit  of  annual  payments 
was  reduced  from  $300  to  $100.  The  fourth  and  fifth  sections 
of  the  charter  of  the  Mutual  Benefit  Life  Insurance  Company^ 
are  an  exact  rescript  of  the  New  York  act  of  1840.  P.  X.  of 
1840  ch.  80  §§  1,  2.  That  act,  which  was  the  first  of  the  kind 
in  New  York,  was  amended  in  1858  (P.  L.  of  1858  ch.  187  §  1) 
by  adding  the  words  "  out  of  the  funds  or  property  of  the  hus- 
band," so  that  it  read,  "  but  such  exemption  shall  not  apply 
where  the  amount  of  premiums  annually  paid  o%d  of  the  funds 
or  property  of  the  husband  shall  exceed  three  hundred  dollars.'^ 
These  words,  or  any  equivalent,  have  never  been  introduced  into 
our  statute.  A  question  having  arisen  in  New  York  whether 
the  amendment  of  the  New  York  statute  just  referred  to  bad  the 
effect  of  giving  the  creditor  the  whole  proceeds  of  the  insur- 
ance where  there  had  been  an  excessive  payment  by  the  husband, 
the  act  was  further  amended  in  1870,  so  as  to  read  as  it  now 
stands  and  as  it  is  above  quoted. 

The  object  and  purpose  of  the  New  York  statute  of  1840 
seems  to  me  to  be  readily  asceiiained.  In  the  first  place,  it  was 
doubtful,  to  say  the  least,  whether,  by  the  common  law  as 
declared  by  the  courts  of  that  state  and  under  their  statutes 
against  wagers,  a  policy  taken  out  by  a  wife  upon  her  husband's 
life  was  not  void  as  a  wager  (see  Ruse  v.  Mutual  Benefit  Life 
Insuraiice  Co.,  ^3  N.  Y.  516),  and,  as  life  insurance  was  then  in 
its  infancy,  it  was  prudent,  to  say  the  least,  to  provide  against 
any  such  result.  In  the  second  place,  all  the  wife's  personal 
property  and  the  income  of  her  real  estate  l>elonged,  at  that  time, 
absolutely  to  the  husband.  This  marital  right  included  her 
earnings.  Schoul.  Dom.  Pe/.,§  81;  1  Bish.  Mar.  W.  tit.  ^^ Mar- 
riage and  Divorce "  §§  £1,  212.  Hence,  a  policy  of  insurance 
upon  the  husband's  life  for  the  benefit  of  the  wife,  the  premiums 
being  paid  by  her  (with  money  which,  but  for  her  coverture, 
would  belong  to  her),  would  belong  to  the  husband.  Thus  it  was 
held  in  Moehring  v.  Mitchell,  1  Barb.  Ch.  264y  where  a  wife  had 
insured  her  husband's  life  for  her  own  benefit,  immediately  after 
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the  above-recited  enactment  of  1840,  and  had,  with  his  consent, 
-endorsed  upon  the  policy  a  well-executed  testamentary  disposi- 
tion, and  husband,  wife  and  only  child  had  sailed  upon  and  were 
•lost  with  the  steamer  "  President,"  the  testamentary  disposition 
was  held  to  be  of  no  avail  and  the  case  not  within  the  provi- 
sions of  the  act  of  1840,  and  the  proceeds  of  the  policy  given 
io  the  husband's  representatives. 

If  the  policy  in  such  a  case  would  belong  to  the  husband, 
then,  of  course,  his  creditors  could  take  it. 

This  view  of  the  object  of  the  act  is  strengthened  by  the  fifth 
section  of  the  Mutual  Benefit  company's  charter^  which  was  the 
second  section  of  the  New  York  act  and  is  the  second  section 
of  our  act  ss  above  quoted.  The  object  of  that  section  was,  and 
is,  to  prevent  the  policy  from  going  to  the  husband  under  his 
marital  rights. 

These  considerations  show  that  some  legislation  was  proper, 
if  not  necessary,  in  order  to  insure  the  validity  of  a  contract  of 
insurance  in  favor  of  the  wife  and  to  protect  it  from  the  hus- 
band's creditors,  even  where  the  premiums  were  paid  by  her  out 
of  what  would  be  called,  in  common  parlance,  her  own  moneys. 
The  general  right,  at  common   law,  of  the  husband  to  his 
wife's  property  and  income  was  always  subject  to  the  limitation 
of  a  reduction  thereof  to  possession  by  him  {Stall  v.  FuMon,  1 
Vroom  4^0),  and  a  husband  was  at  liberty  to  permit  his  wife  to 
collect  and  retain  her  own  earnings  and  income.     Here  we  find 
at  once  a  source  from  which  a  wife  might,  at  the  common  law, 
have  a  fund  out  of  which  to  pay  the  premiums  upon  a  policy 
-of  insurance  upon  her  husband's  life  for  her  own  benefit,  and 
take  advantage  of  the  provisions  of  the  statute  in  her  favor. 

In  this  state  of  the  law,  and  it  not  having  yet  been  decided  in 
tills  state  that  life  insurance  policies  were  not  void  as  wagers 
( Trenton  Mutual  Life  and  Fire  Insurance  Co.  v.  Johnson,  4  Zah, 
S76y  decided  in  1854),  the  object  and  purpose  of  the  legislation 
in  question  in  this  state  was  precisely  the  same  as  in  New  York. 
Thus,  the  introduction  of  the  sections  in  question  into  the  char- 
ter of  the  Mutual  Benefit  Life  Insurance  Coraimuy  is  accounted 
ii)r,  and  also  its  subsequent  introduction  into  the  general  statutory 
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system  of  the  state  in  1851,  a  year  before  the  Married  Womaa'a 
act  was  passed. 

There  is  nothing  in  the  language  of  the  enactment  which  indi- 
cates an  intention  to  enable  the  husband  to  set  aside  a  portion  of 
his  property  or  income  to  the  use  of  his  wife  as  against  Lis 
creditors.  The  language  used  indicates  that  the  authority  is  ta 
the  wife  to  procure  the  policy  and  to  pay  the  premiums  on  it. 
Further,  it  is  to  be  observed  that  the  legislature  in  1871,  after 
the  passage  of  the  Married  Woman's  act  securing  her  separate- 
estate  to  her  own  use  (P.  L.  of  1871  p,  ^5),  deliberately  struck  out 
of  the  act  the  clause  limiting  the  amount  which  a  wife  might  so> 
invest  in  a  policy.  This  I  cannot  believe  would  have  been  done 
if  the  l^islature  had  understood  that  by  the  true  construction 
of  the  act  a  husband  was  thereby  empowered  to  invest  his  own 
moneys  in  a  policy  for  his  wife  which  she  might  hold  as  against 
his  creditors.  The  result  of  such  construction,  aftier  the  limit 
was  removed,  would  be  to  enable  a  husband  to  settle  all  his- 
property  in  a  lump  on  his  wife  at  the  expense  of  his  creditors. 

It  follows  that  our  act  does  not  authorize  such  investment  by 
the  husband.  A  contrary  result  under  the  New  York  statute  is- 
due  to  the  interpolation  therein,  in  1858,  of  the  words  *'out  of 
the  funds  or  property  of  the  husband,"  as  above  shown.  The 
introduction  of  these  words  raised  an  implication  that  the  hus- 
band was  so  empowered  as  against  his  creditors. 

I  should  have  deemed  it  not  worth  while  to  spend  so  much 
time  and  space  upon  the  general  question  of  the  right  of  a 
husband  or  father  to  settle  j)roperty  upon  his  family  by  the- 
machinery  of  life  insurance,  but  for  a  recent  decision  of  tlie 
supreme  court  of  the  United  States  which  is  supposed  to  mili- 
tate against  the  views  I  have  taken.  I  refer  to  Central  Bank  v. 
Humcy  128  U.  S.  195.  I  do  not  propose  to  indulge  in  a  general" 
criticism  of  the  doctrines  there  advanced.  This  has  been  done 
in  an  able  and  thorough  manner  by  Mr.  Williston  in  the 
American  Law  Review,  vol.  S6,  p.  185,  and  I  refer  particularly 
to  and  adopt  his  language  found  on  page  196.  It  is  enough  to 
say  that  there  were  in  that  case  circumstances  which  rendered  it 
exceptional  and  warranted  the  result  arrived  at  without  infring- 
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ing  upon  the  long  established  and  wholesome  rules  of  law  for 
the  protection  of  creditors,  and  much  of  what  was  said  bj  the 
learned  chief-justice  was  obiter. 

The  only  point,  however,  actually  decided  in  that  cause  which 
can  be  invoked  in  defendants'  favor  is  this :  ^'A  married  man 
may  rightfully  devote  a  moderate  portion  of  his  earnings  to 
iusure  his  life,  and  thus  make  reasonable  provision  for  his  family 
after  his  decease,  without  being  thereby  held  to  intend  to  hinder, 
delay  or  defraud  his  creditors;  provided  no  such  fraudulent 
intent  is  shown  to  exist  or  must  be  necessarily  inferred  from  the 
surrounding  circumstances/' 

Now,  if  we  should  apply  that  test  here,  I  should  feel  con- 
strained to  hold  that  the  circumstances  do,  of  necessity,  show  a 
fraudulent  intent.     A  man  who  has  just  suffered  a  large  judg- 
ment to  be  recovered  against  him,  and  at  once  procures  a  very 
large  policy  of  insurance  to  be  issued  on  his  life  for  the  benefit 
of  his  wife,  and  keeps  it  up  for  years  by  payment  of  the  annua) 
premiums,  and  during  all  that  time  does  not  pay  anything  on  his 
judgment  indebtedness,  does  by  such  conduct  at  once  induce  the 
belief  that  he  intended  thereby  to  devote  money  to  the  enrich- 
ment of  his  wife  which  he  ought  in  merchantile  honesty  to  have 
applied  to  the  payment  of  his  debt,  and  such  conduct  is  in  law 
and  morals  a  hindering,  delaying  and  defrauding  his  creditors. 
But  whether  I  am  right  or  not  in  this  view,  the  law  in  this  state 
is,  as  above  shown,  well  settled  that  all  such  gifts  and  payments 
are  conclusively  fraudulent  and  void  as  against  any  existing  cred- 
itor, such  as  the  complainant  here.     Upon  such  questions  I  roust 
be  guided  by  the  decisions  of  the  highest  court  of  our  own  state. 
While  the  utterances  of  the  supreme  court  of  the  United  States 
are  binding  throughout  the  union  upon  certain  constitutional  and 
'  statutory  questions,  and  are  entitled  to  great  weight  upon  all 
questions,  they  cannot  be  considered  as  authoritative  on  such  as 
are  here  involved,  outside  of  the  District  of  Columbia,  where, 
in  fact,  the  case  just  cited  arose. 

The  result  is  that  whether  the  contracts  here  in  question  are 
to  be  construed  by  the  law  of  the  State  of  New  York  or  by  that 
of  New  Jersey,  the  complainant  is  entitled  to  relief.  So  much 
for  tlie  merits. 
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The  further  po'mt  was  made  by  the  defendants  that  complaiu- 
ant  has  no  standing  in  this  court  because  it  did  not  show  that  it 
issued  an  execution  upon  its  judgment,  thereby  exhausting  its 
remedy  at  law,  citing  Roberts  v.  Hodges,  1  C,  E.  Gr.  ^99,  and 
that  line  of  cases;  and  further,  that  it  does  not  appear  that  com- 
plainant has  pi^esented  a  claim  upon  its  judgment  against  the 
personal  representative  of  the  deceased. 

I  think  neither  of  the  points  are  well  taken.  The  object  of 
requiring  a  judgment  as  a  foundation  of  a  right  to  a  standing  iu 
This  court  in  a  case  like  this  is  that  the  debt  should  be  conclus- 
ively established,  and  should  be  in  a  shape  to  reach  any  property 
the  defendant  may  have,  and  the  object  of  issuing  an  execution 
and  having  a  return  of  ntUla  bona  is  to  show  the  necessity  for 
coming  to  this  court  to  reach  equitable  assets  not  liable  to 
execution. 

But,  as  shown  in  Haslon  v.  Ckistner,  4-  Stew,  Eq.  697,  neither 
of  these  prerequisites  is  required  after  the  death  of  the  debtor, 
provided  the  debt  be  admitted  by  the  personal  representative, 
and  the  deficit  of  assets  in  his  hands  appears. 

Nor  is  it  necessary  that  there  should  be  a  request  to  the  per- 
sonal representative  to  sue,  and  a  refusal  on  his  or  her  part  so  to 
<io,  before  coming  here  for  relief  of  the  kind  here  asked.  This 
is  shown  by  the  learned  chief-justice  in  the  course  of  his  opinion 
in  Hasten  v.  Oxstner,  supra,  where  he  says :  "  But,  in  the  second 
place,  it  is  obvious  that,  in  many  cases,  perhaps  in  most,  there 
would  be  serious  difficulties  in  the  way  of  a  procedure  of  this 
nature  being  instituted  in  the  name  of  the  personal  representa- 
tive, because  conveyances  of  this  character  de|)end  very  often  for 
their  effect  on  the  relations  of  the  debtor  towards  particular 
<;reditor8,  so  that,  while  they  may  be  void  as  to  some  of  such 
creditors,  they  may  be  valid  as  to  others.  Suggesting,  therefore, 
these  embarrassments,  but  without  concluding  that  the  personal 
representative  may  not  take  proceedings  of  this  kind,  after  hav- 
ing obtained,  in  the  orphans  court,  an  order  ft)r  the  sale  of  the 
lands  of  the  debtor,  it  is  suflQcient  now  to  say  that  it  is  a  cou- 
\^nient  practice,  and  is  not  open  to  legal  objection,  for  the  indi- 
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Ti'daal  creditor,  for  his  own  benefit,  and  in  behalf  of  others 
similarly  situated,  to  institute  these  suits." 

Besides  this  oonsidet*ation,  it  is  obvious  that  it  would  be  idle 
to  ask  the  personal  representative  here  to  sue  herself  and  children. 
If  it  be  said  that  complainant  may  ask  the  orphans  court  to 
-charge  the  executrix  in  her  account  with  the  amount  of  premiums 
received  by  her,  the  answer  is  two-fold— ^r«<,  non  constat  that 
^11  the  creditors  are  entitled  to  share  in  the  fund  now  being  pur- 
sued ;  and  second,  such  proceeding  would  not  reach  the  moneys 
received  by  the  children. 

The  case,  then,  stands  thus:  By  the  demurrer  it  is  admitted 
by  all  the  defendants,  including  the  personal  representative,  that 
complainant  is  a  creditor  by  judgment  recovered  in  the  sister 
State  of  New  York,  which  is  as  conclusive  here  as  if  recovered 
here  in  our  own  courts ;  tiiat  the  estate  is  largely  insolvent ;  that 
tijere  is  no  real  estate  or  personal  property  upon  which  a  levy 
x:ould  be  made ;  and  that  the  defendants  hold  moneys  received 
indirectly  from  the  judgment-debtor  by  an  arrangement  fraudu- 
lent and  void  as  to  the  complainant.     Upon  such  a  case  it  seems 
to  me  there  can  be  no  question  as  to  tlie  right  of  complainant  to 
some  measure  of  relief.     As  remarked  by  the  court  in  Stokes  v. 
Amm^man,  121  N,  Y.  S^l,  it  is  not  for  present  purposes  neces- 
sary to  define  just  what  that  measure  of  relief,  in  the  absence  of 
an  answer,  may  be.     If  the  complainant  has  not  presented  its 
claim  under  oath  to  the  executrix,  it  may  be,  possibly,  as  against 
these  defendants  that  it  will  be  obliged  to  credit  upon  its  debt 
tlie  amount  of  such  dividend  as  it  would  have  received  if  the 
<ilaim  had  been  duly  presented.     If,  on  the  other  hand,  such 
claim  has,  in  fact,  been  presented  and  no  dividend  as  yet  declared 
and  paid  upon  it,  the  defendants  will  probably  be  entitled  to  be 
subrogated  to  the  rights  of  the  complainant  against  the  estate  in 
the  bands  of  the  executrix.     These  are  matters  to  be  worked  out 
according  to  equitable  principles  in  the  further  progress  of  the 
«uit. 

The  demurrer  must  be  overruled,  with  the  usual  consequences. 
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Pjeteb  Lang  et  al 


Louis  Belloff  et  al. 

1.  An  infant  party  to  a  snit  cannot  appoint  an  attorney  or  solicitor  to  appear 
and  represent  him  therein.  He  can  only  appear  by  next  friend  when  plaintifl^ 
or  guardian  ad  litem  when  defendant. 

2.  The  authority  of  a  solicitor,  or  a  guardian  ad  litem,  or  next  friend  of  an 
infant  defendant,  to  represent  the  infant  in  the  conduct  of  the  cause,  expires 
with  the  minority  of  the  infant ;  and  an  agreement  by  such  a  solicitor  with, 
the  solicitor  of  the  opposite  party  to  let  the  suit  sleep,  made  after  the  majority 
of  the  former  infant  and  without  his  authority,  will  not  bind  him. 

3.  A  suit  in  which  complainant  has  taken  no  steps  in  six  years,  during 
which  time  all  the  defendants  and  their  witnesses  have  died,  will  be  dismissed 
for  want  of  prosecution. 

On  motion  to  dismiss  bill  for  want  of  prosecution,  under  the 
thirtieth  rule. 

Mr,  James  A.  Gordon,  for  the  motion. 
Mr.  WUliard  P.  Voorhees,  contra. 

Pitney,  V.  C. 

The  bill  was  filed  on  the  27th  of  February,  1888,  and  calls^ 
for  answers  under  oath.  Those  answers  were  filed  on  the  24th 
of  May,  1888. 

The  bill  was  founded  on  a  judgment  recovered  by  complain- 
ant against  the  defendant  Louis  Belloff,  on  the  26th  day  of 
December,  1874,  and  the  object  of  it  was  to  procure  a  declara- 
tion and  decree  of  this  court  that  certain  real  estate  situate  in- 
Middlesex  county,  the  title  whereof  was  in  the  defendant  William- 
Belloff,  a  son  of  Louis  Belloff,  was  purchased  with  the  funds  of 
said  Louis  and  held  in  trust  for  him,  and  that  the  same  be 
devoted  to  the  payment  of  the  complainants' judgment. 

William  Belloff  was  an  infant  a  little  short  of  twenty-one 
years  old  at  that  time.     The  premises  had  been  conveyed  to- 
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William  Belloff  by  Louis  Bellof,  a  brother  of  the  judgment- 
debtor,  John  Belloff,  and  he  was  made  a  party  on  that  aooonnt^ 
and  discovery  was  asked  of  him. 

Louis  Belloff  and  John  Belloff,  and  Louis  Belloff  as  guardian 
dd  Uiem  of  the  infant  William  Belloff,  answered  fully,  under 
oath,  setting  out  that  the  moneys  with  which  the  property  was 
purchased  were  the  moneys  of  the  wife  of  Louis  Belloff,  one 
Catharine  Belloff,  the  mother  of  William,  which  moneys  said 
Catharine  received  from  her  father,  one  Conrad  Munch,  and  that 
the  conveyance  was  intended  by  her  as  a  gift  to  her  son  William. 
The  answer  further  showed  that  the  title  passed  through  John 
Belloff  for  the  purpose  of  convenience  in  securing  part  of  the 
purchase-money  by  mortgage. 

William  Belloff  attained  majority  on  the  28th  of  August,. 
1888,  a  few  months  afler  the  filing  of  the  answer,  and  he  died 
in  May,  1894.  His  mother,  Catharine,  died  in  April,  1893. 
Louis  Belloff  died  in  January,  1894. 

When  the  title  p&ssed  to  William  Belloff  the  premises  were 
subject  to  a  mortgage  for  $1,000,  which  finally  came  to  be  held 
by  Rutgers  College,  and,  later  on,  William  placed  a  second  mort- 
gage for  $1,200  upon  them  to  one  Ackerman,  and  then  made  a 
conveyance  of  a  one-half  interest  in  them  to  his  sister,  Mrs. 
Clickner,  subject  to  the  two  mortgages,  and  by  his  will  devised 
tlie  other  one-half  to  his  wife. 

No  proceedings  whatever  were  had  under  the  bill  filed  by 
the  complainants  until  a  short  time  ago,  when  they  attempted  to- 
revive  the  suit  by  bringing  in  the  parties  upon  whom  the  title 
devolved  by  the  conveyances  and  death  already  stated,  and  alsa 
by  bringing  in  the  administrator  of  Louis  Belloff.  The  imme- 
diate occasion  of  this  action  on  the  part  of  the  complainants  was 
the  fact  that  foreclosure  proceedings  had  been  commenced  by  the 
holder  of  the  first  mortgage,  and  that  the  property  was  about  to 
be  sold  thereunder,  and  that  there  was  a  prospect  of  some  surplus^ 
money.  This  movement  on  the  part  of  the  complainants  was 
met  by  a  movement  on  the  part  of  Ackerman,  the  second  mort- 
gagee, and  of  Mrs.  Clickner  and  the  widow  of  William  Belloff^ 
to  be  made  parties,  and  to  dismiss  the  bill  for  want  of  prosecution.. 
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-  The  ground  relied  upon  by  the  complainants^  in  answer  to 
this  motion^  was  that  the  cause  had  slept  in  pursuance  of  a  verbal 
arrangement  between  counsel.  In  support  of  that  position  they 
bring  the  af&davit  of  the  solicitor  who  appeared  for  the  defend- 
ants, in  which  he  swears  that  he  was  retained  by  Louis  Belloff, 
John  Belloff,  and  also  in  behalf  of  William  Belloff,  to  make 
defence,  and  accordingly  filed  the  answer ;  and  he  says  that  he 
had  many  conversations  with  complainants'  counsel  from  time 
to  time  regarding  the  suit,  and  that  the  time  for  taking  the  testi- 
mony was  many  times,  by  mutual  parol  agreements  between 
them,  deferred,  partly  because  there  appeared  to  be  a  prospect 
of  a  settlement  of  all  the  matters  in  litigation,  and  partly  because 
neither  party  was  ready  to  proceed;  and  that,  owing  to  the  minor- 
ity of  William  Belloff,  money  could  not  be  raised  on  the  property 
by  way  of  mortgage,  and  it  was  therefore  impossible  to  arrange 
any  settlement  of  the  suit  even  if  the  parties  had  agreed  to  do  so 
and  liad  agreed  upon  the  terms  of  compromise;  that,  as  a  matter 
•of  fact,  no  compromise  was  ever  agreed  to ;  that  the  matter,  by 
mutual  consent  and  understanding,  was  allowed  to  sleep  during 
the  minority  of  the  infant  William  Belloff,  and  that  it  was  dis- 
tinctly understood  that  no  advantage  should  be  taken  by  either 
party  as  against  the  other  by  reason  of  the  delay  in  pressing  the 
suit,  or  motion  made  on  either  side  on  account  thereof. 

It  will  be  seen  that  this  affidavit,  which  may  be  dealt  with  as 
an  admission  by  the  defendants'  solicitor,  is  confined  to  negotia- 
tions pending  the  minority  of  William  Belloff,  which  minority 
expired  in  the  fall  of  1888.  The  solicitor  for  the  defendants  was 
retained  by  the  father  and  uncle,  and  not  by  the  infant,  as  indeed 
he  could  not  be,  the  well-settled  rule  being  that  an  infant  cannot 
appoint  an  attorney  or  a  solicitor,  and  there  is  no  proof  offered 
before  me  that  he  ever  was  retained  or  appointed  by  the  infant, 
and  he  does  not  admit  any  negotiations  or  agreement  for  delay 
after  the  maturity  of  the  infant. 

The  complainants'  solicitor,  in  his  affidavit,  goes  further  and 
swears  that  he  was  visited  by  the  defendant  Louis  Belloff,  and 
that  talks  were  had  of  a  settlement,  and  that  a  loan  should  be 
obtained  upon  the  premises  for  that  purpose,  but  that  no  loan 
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could  be  made  on  account  of  the  minority  of  William.  He  say& 
that  there  were  frequent  conferences  and  meetings  between  him 
and  the  defendants'  solicitor  up  to  the  time  of  the  death  of  Louis 
Belloff,  and  that  it  was  agreed  by  the  said  soh'citors  that  no 
advantage  should  be  taken  one  of  the  other  on  account  of  any 
delay. 

Waiving  for  the  present  the  rule  of  this  court  that  verbal 
agreements  made  by  counsel,  not  in  the  presence  of  the  court, 
are  not  to  be  considered  by  the  court,  and  taking  the  affidavit  of 
the  solicitor  of  the  defendants  as  an  admission,  and  the  affidavit 
of  the  solicitor  of  the  complainants  as  true,  and  the  verbal  agree- 
ment therein  stated  to  be  binding,  the  question  remains.  Upon 
whom  is  it  binding?  There  is  no  pretence  of  any  interviews 
between  the  complainants'  solicitor  and  William  BelloflF;  nor  ia 
there  any  pretence  that  William  Belloff,  after  he  became  of  age, 
ever  employed  and  retained  the  original  solicitor  of  the  defend- 
ants, or  that  such  solicitor  had  any  authority  whatever  to  repre- 
sent William  Belloff  except  what  he  obtained  upon  his  original 
retainer  by  the  father  and  guardian.  That  retainer  expired  with 
the  majority  of  William  Belloff,  and  after  that  he  had  no  further 
authority  to  represent  him. 

It  is  well  settled,  as  before  observed,  that  an  infant  cannot  ap- 
point an  attorney  or  a  solicitor,  and  a  retainer  by  his  guardian 
ad  litem  expires  with  his  majority.  There  must  be  an  appoint- 
ment and  retainer  after  the  infant  became  of  age.  This  leaves 
the  case  bare  of  any  consent  on  the  part  of  William  Belloff  ta 
the  delay  of  the  complainants  in  prosecuting  their  suit. 

In  the  absence  of  the  thirtieth  rule,  I  should  say,  agreeing  in 
that  regard  with  what  Vice-Chancellor  Van  Fleet  said  in  Sebring 
V.  Sebring,  16  Slew,  Eq.  69,  that  the  court  would  "  be  bound,  in 
the  absence  of  any  express  regulation  on  this  subject,  and  simply 
in  the  enforcement  of  a  general  principle  of  justice,  to  dismiss 
the  complainants'  bill  in  any  case  where  it  appeared  he  had  been 
guilty  of  such  extraordinary  negligence  as  has  occurred  in  this 
case." 

They  have  allowed  the  suit  to  rest  until  every  witness  who 
knew  anything  about  the  facts  and  circumstances  of  the  case  is 


Digitized  by  VjOOQ  IC 


302  CASES  IN  CHANCERY.  [53  Eq. 

Gennert  v.  Wuestner. 

•dead.  This  is  the  principal  reason  why  this  court  declines  to 
^id  a  party  who  has  been  guilty  of  laches  in  cases  where  the 
statute  of  limitations  does  not  apply.  Besides,  in  this  case,  the 
rights  of  other  parties  have  intervened,  to  wit,  the  mortgage  of 
Ackerman. 

The  neglect  of  the  defendants  to  take  advantage  of  the  com- 
plainants' delay  by  moving  sooner  to  dismiss  the  bill  furnishes 
no  excuse  to  the  complainants.  That  aspect  of  the  case  was 
considered  and  disposed  of  by  Vice-Chancellor  Van  Fleet  in 
Sebring  v.  Sebring,  supra. 

Nor  was  the  movement  on  the  part  of  the  complainants  to 
•bring  in  the  administrator  of  Louis  BellofiP,  and  the  application 
by  the  new  defendants  to  be  made  parties,  which  was  coincident 
in  time  with  their  motion  to  dismiss,  any  such  proceeding  in  the 
<caus6  as  would  bring  the  case  within  the  exception  mentioned  by 
Chancellor  Runyon  in  Howell  v.  The  Insurance  Co,,  9  C.  E.  Gr. 
S38.  There  the  defendant  had  appeared  without  protest  at  the 
-examination  of  witnesses  on  the  part  of  complainant.  Evidence 
Avas  taken  on  the  part  of  the  complainant  without  protest  from 
defendant  long  after  the  delay  provided  for  by  the  rule,  and  the 
<5ase  was  brought  on  for  final  hearing,  without  objection. 

I  think  the  complainants'  bill  must  be  dismissed,  with  costs. 


Gottlieb  Gennert 

V. 

Edmund  Wuestner. 


An  executory  contract  made  on  Sunday  is  absolutely  void  and  incapable  of 
ratification,  and  any  dealings  between  the  parties  upon  the  basis  of  it  will|  so 
far  as  completed,  be  treated  as  the  voluntary  acts  of  the  parties  which  cannot 
be  disturbed,  and  so  far  as  not  completed  must  be  dealt  with  as  if  no  such 
contract  had  been  ever  made. 
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Mr.  William  P.  DouglaaB  and  Mr,  Joseph  A.  Beecher,  for  the 
-complainant. 

Messrs.  Carriek  &  Wortendyke,  for  the  defendant. 

Pitney,  V.  C. 

This  is  a  bill  for  an  account  of,  among  other  things,  certain 
commissions  on  goods  manufactured  by  the  defendant  and  bj 
him  sold  to  various  parties,  the  right  to  which  depends  upon  a 
written  agreement  entered  into  between  the  parties,  and  bearing 
date  the  Ist  of  April,  1890.  There  were  other  large  transactions 
between  the  parties  in  the  way  of  goods  sold  and  delivered  by 
^ach  to  the  other.  As  to  those  the  dispute  is  wholly  one  of 
prices. 

In  answer  to  the  demand  for  commissions  upon  sales  of  the 
defendant's  own  goods,  the  defendant  set  up  in  his  answer  that 
on  or  about  the  Ist  of  January,  1891,  after  the  agreement  had 
been  in  practical  operation  between  the  parties  for  nine  months, 
the  defendant  repudiated  and  rescinded  it  on  the  ground  that  the 
complainant  had  persistently  broken  it  on  his  part,  and  that  the 
complainant  acquiesced  in  this  rescission,  and  from  thenceforth 
the  agreement,  except  as  to  a  lease  embodied  in  it  of  certain 
lands,  was  treated  by  both  parties  as  of  no  further  binding  force 
between  them. 

There  was  a  cross-bill  combined  with  the  answer,  and  a  reply 
by  the  complainant  to  the  cross-bill,  which  need  not  now  be 
stated  at  length. 

At  the  hearing  of  the  cause  the  defendant  offered  evidence 
tending  to  show  that  the  agreement  in  question,  although  dated 
on  the  1st  day  of  April,  which  occurred  on  Tuesday,  was,  in  fact, 
executed  and  delivered  on  the  previous  Sunday,  and  was  there- 
fore void.  He  stated  as  an  excuse  why  this  defence  was  not  set 
np  in  his  answer  that  he  was  not  then  aware  that  the  agreement 
was  thereby  rendered  unlawful.  The  evidence  of  execution  on 
•Sunday  was  excluded  at  that  time  because  there  was  no  allegation 
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in  the  answer  to  support  it,  and  the  complainant  had  not  come- 
prepared  to  meet  it,  and  I  was  not  satisfied  that  it  was  proper  to- 
allow  such  an  amendment  under  the  circumstances.  Leave  was^ 
granted  to  the  parties  to  be  heard  upon  the  question  of  the  pro- 
priety of  the  amendment,  and  briefs  were  submitted  on  that 
point,  upon  which  I  concluded  that  the  amendment  should  be^ 
allowed,  and  I  so  announced  to  the  respective  counsel.  In  point 
of  fact  it  never  was  made,  but  the  parties  went  to  hearing  oa 
the  question  of  the  date  of  the  execution  and  delivery  of  the 
agreement  as  if  the  amendment  had  been  made,  and  testimony 
was  taken  on  both  sides  upon  that  point. 

The  agreement  was  prepared  in  duplicate,  from  previous^ 
instructions  therefor,  by  Mr.  H.  W.  W.,  of  the  Jersey  City 
bar,  and  was  executed  in  his  presence.  He  at  the  time  lived 
with  his  father,  in  the  immediate  vicinity  of  the  residences  of 
the  two  parties.  AH  agree  that  the  actual  execution  of  the 
duplicates  took  place  in  the  father's  house,  both  parties  signing 
them  at  one  time,  and  that  they  were  then  and  there  mutually 
delivered.  The  question  is  whether  this  occurred  on  Sunday, 
March  30th,  or  Tuesday,  April  1st. 

[Here  follows  a  discussion  of  the  evidence.] 

Taking  all  this  evidence  together,  I  come  to  the  conclusion 
that  the  agreement  was  executed  on  Sunday,  the  30th  of  March, 
and  delivered  on  that  day. 

It  remains  to  consider  the  eflfect  of  this  fact  upon  the  rights  of 
the  parties  herein  involved.  The  contract  in  question  contained 
a  lease  from  Gennert  to  Wuestner  of  certain  premises  in  Hudson 
county  at  a  monthly  rent  of  $45,  the  same  to  be  used  for  the 
manufacture  of  photographic  gelatine  dry  plates  and  films.  It 
further  provided  for  the  sale  by  Gennert  to  Wuestner,  at  prices 
to  be  agreed  upon,  of  all  goods  necessary  for  the  manufacture  of 
said  plates  and  films,  Gennert  to  take  pay  for  the  same  in  dry 
plates.  Further,  that  Wuestner  should  give  Gennert  the  exclu- 
sive wholesale  agency  for  the  sale  of  the  goods  so  to  be  manu- 
factured by  him,  and  the  retail  agency  for  New  York  and  Con- 
necticut. Further,  Wuestner  agreed  to  sell  Grennert  prepared 
dry  plates  in  sizes  and  qualities  to  suit  Gennert,  at  a  discount  of 


Digitized  by  VjOOQ  IC 


%  Dick.  Ch.]     FEBRUARY  TERM,  1895.  305 

Grennert  v,  Wuestner. 

forty-five  per  cent,  from  the  list  price  then  in  common  use. 
Wuestner  further  agreed  to  purchase  all  his  materials  from  Gen- 
nert  and  to  pay  balances  on  the  first  day  of  each  months  and  to 
pay  Mr.  Gtennert  a  fixed  commission  on  all  sales  made  by  Wuest- 
ner of  his  product  to  other  parties  during  the  term  of  the  lease 
and  agreement^  viz.,  five  years. 

The  law  governing  this  case  seems  to  me  to  be  entirely  settled 
in  this  state  by  the  cases  of  Reeves  v.  Butclier,  S  Vr.  SS^y  and 
Cannon  v.  Ryan,  SO  Vr.  314,  in  the  supreme  court,  and  JRyno 
V.  Darby,  6  C.  E.  Gr.  SSI,  and  NibeH  v.  Baghurst,  S  Dick  Ch^ 
Rep.  SOly  in  this  court.  The  contract  is  wholly  void  and  inca- 
pable  of  ratification^  and  must  be  entirely  ignored  in  dealing: 
with  the  business  transactions  between  the  parties/ precisely  as- 
though  no  such  writing  had  ever  existed.  The  case  is  not  com- 
plicated by  any  circumstance  of  payment  of  money,  delivery  of 
goods  or  possession  of  the  demised  premises  having  been  made^ 
on  Sunday.  I  infer  from  the  evidence  that  the  defendant  was 
already  in  possession  of  the  demised  premises  under  a  former 
arrangement.  If  this  be  so  the  case  falls  directly  within  the- 
ruling  of  the  supreme  court  in  Cannon  v.  Ryan,  supra,  where 
it  was  held  that  if  a  tenant  already  in  possession  under  a  lease 
at  a  fixed  rent  remains  in  possession  after  the  end  of  his  terno 
and  after  notice  served  upon  him  on  Sunday  that  after  the  expi- 
ration of  his  term  his  rent  would  be  increased,  he  does  not 
thereby  become  liable  to  pay  the  increased  rent.  In  this  case,  if 
the  defendant  was  in  possession  under  a  fixed  rent,  such  rate  or 
rent  will  continue,  except  so  far  as  it  has  been  changed  by  the- 
voluntary  action  of  the  parties.  So,  with  regard  to  goods  so]<i 
by  defendant  to  complainant,  the  prices  fixed  therefor  by  the 
agreement  must  be  wholly  ignored.  If  any  settlements  have 
been  made  of  either  rents  or  goods  sold  upon  accounts  stated,, 
such  settlements  will  not  be  disturbed  by  the  finding  of  this- 
court  that  the  contract  is  void,  but  will  stand  as  the  voluntary- 
act  of  the  parties.  Neither  party  will  be  entitled  to  call  upoi> 
the  other  for  any  accounting  under  the  contract  in  question. 
Complainant  cannot  have  commissions  on  sales  by  defendant  of 
his  own  wares  to  other  parties,  and  defendant  cannot  have  aui 
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aocount  of  sales  made  at  retail  by  complainant  in  places  prohibited 
by  the  contract. 

The  main  object  of  the  bill  was  to  reach  commissions  on  sales 
made  by  defendant  of  his  own  product  provided  for  under  the 
•contract.  If  the  illegality  of  the  contract  had  been  set  up  in 
the  answer  in  the  first  instance^  and  that  issue  had  been^  as  it 
should  have  been,  tried  at  the  start^  I  am  inclined  to  think  that 
the  bill  should  have  been  dismissed  on  the  ground  that  there  was 
no  occasion  to  come  to  this  court.  The  defendant,  however,  put 
himself  in  his  answer  on  different  grounds,  and  added  a  cross- 
bill calling  on  complainant  to  discover  sales  made  in  violation 
of  the  contract,  which  he  has  done ;  and  it  was  not  until  after 
all  of  this  proceeding  had  taken  place,  and  the  parties  had  gone 
to  trial,  that  the  defence  now  established  was  set  up. 

Under  these  circumstances,  as  there  are  unsettled  mutual  mer- 
cantile accounts  between  the  parties,  which,  if  sufficiently  com- 
plicated, give  this  court  jurisdiction,  I  think  the  bill  should  be 
retained  and  a  reference  made  to  take  and  settle  the  account 
The  evidence  already  taken  on  that  part  of  the  case  will  be  used 
before  the  master. 


I  &s  306  John  Bradbury 

■53    306 
56    9701  V. 

Mutual  Reserve  Fund  Life  Association. 

Where  a  policy  in  a  mutaal  life  insurance  company  has  heen  forfeited  by 
failure  to  pay  the  premiums  upon  the  day  fixed  and  the  holder  has  the  right 
upon  certain  terms,  which  he  b  able  and  willing  to  fulfill)  to  be  relieved  from 
his  default,  his  remedy  against  the  company  is  not  by  mandamus^  but  in  a  court 
of  equity,  for  relief  in  the  nature  of  specific  performance. 

On  demurrer  to  bill. 

Mr.  J.  Frank  Fort,  for  the  demurrant. 

Mr.  John  Griffin,  contra. 
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The  object  of  the  bill  is  to  restore  complainant  to  bis  standing 
^nd  pecuniary  rights  in  the  defendant  association,  which  he  says 
he  has  temporarily  lost  by  failing  to  pay  his  bi-monthly  dues  on 
the  precise  day  upon  which  they  came  due. 

Two  points  are  made  against  the  bill : 

First.  That  it  fails  to  show  facts  entitling  complainant  to 
relief. 

Seocmd.  That  complainant's  remedy  is  by  mandamus. 

The  bill  is  somewhat  meagre  in  its  statements,  so  much  so  that 
complainant's  counsel  suggested  an  amendment.  Without  de- 
termining whether  it  is  sufficient  in  its  present  shape,  I  will  con- 
sider it  as  if  amended  as  su^ested. 

Read  in  that  way  it  sets  out  that  defendant  is  a  mutual  assess- 
ment life  association,  duly  incoi^porated  under  the  laws  of  New 
York,  in  which  certificates  of  membership  are  given  in  particular 
sums  which  entitle  the  holder  or  his  personal  representatives  to 
the  payment  of  that  sum  upon  his  death.  The  statement,  in 
effect,  is  that  the  certificate  does  not — like  an  ordinary  life  insur- 
ance policy— contain  the  terms  of  the  contract  between  the  asso- 
ciation and  the  complainant,  but  is  a  mere  certificate  of  his 
membership,  including  the  extent  of  his  interest,  resembling,  in 
that  respect,  a  certificate  of  stock  in  an  ordinary  corporation. 
The  contract  proper  is  found  in  the  constitution  and  rules  of  the 
association,  which  jequire  the  member  to  make  certain  annual 
payments  for  the  purpose  of  meeting  the  expense  of  operation, 
and,  in  addition,  certain  bi-monthly  payments  or  assessments 
called  mortuary  calls,  which  last  constitute  the  fund  proper  from 
which  death  payments  are  made. 

The  bill  states  that,  as  an  inducement  to  complainant  to  be- 
come a  member,  it  was  represented  to  him  by  the  officers  of  the 
association,  in  such  a  manner  as  to  become  a  part  of  the  terms  of 
the  contract  of  membership : 

«A  member  who  lapses  his  certificate  may  reinstate  the  same  at  any  time 
irithin  one  year  for  J;ood  cause  shown  and  upon  satisfactory  evidence  of  good 
iiealth,  and  upon  payment  of  all  delinquent  dues  and  assessments;'' 


Digitized  by  VjOOQ  IC 


308  CASES  IN  CHANCERY.  [53  Eq. 

Bradburj  v.  Matual  Beserre  Fond  life  AMociation. 

and  that 

«*the  mortoajy  premioms,  onlees  paid  half-yearly  or  yearly,  in  adTanoe^  are^ 
due  and  payable  every  two  months,  viz.,  February,  April,  June,  August,. 
October  and  December,  and  if  not  paid  within  thirty  days  from  the  first  week- 
days of  said  months,  the  policy  will  lapse,  but  may  be  revived  at  any  time^ 
within  twelve  months  from  date  of  lapse,  on  presentation  of  a  health  certificate- 
satisfactory  to  the  association  and  payment  of  all  arrears  of  premium ; " 

and  the  constitution  provides  that 

"  the  executive  committee  shall  have  power  to  reinstate  a  delinquent  member,, 
at  any  time,  within  a  year,  for  good  cause  shown,  and  upon  satisfactory  evi- 
dence of  good  health,  and  upon  payment  of  all  delinquent  dues  and 
assessments/' 

Complainant  purchased  a  certificate  of  membership  in  1883  to^ 
the  extent  of  $1^000,  and  paid  all  his  dues  thereon  up  to  and 
including  August^  1893.  On  October  1st,  1893,  a  mortuary 
oliU  of  $2.57  was  made  by  the  association  upon  him,  payable 
November  1st,  1893,  which  he  was  unable  to  pay  for  a  cause 
which  is  not  set  out  with  particularity,  but  which  I  shall  aasume 
will,  upon  actual  amendment,  appear  to  be  a  good  cause,  and 
that  he  made  default,  but  that  three  days  afterwards  he  procured 
the  necessary  sum,  and  on  November  4th,  1893,  duly  called  at 
the  office  of  the  association  and  applied  for  reinstatement  and 
offered  to  pay  the  August  dues,  and  that  he  subjected  himself  to- 
examination  as  to  the  state  of  his  health,  and  was  examined  by 
a  medical  examiner  of  the  association,  and  that  the  defendant 
declined  to  reinstate  him  on  the  ground,  as  I  infer  (though  it  is 
not  so  stated),  that  he  was  not  in  a  proper  state  of  health.  Then 
follows  this  statement : 

"And  your  orator  further  shows  unto  your  honor,  that  he  is  in  good 
health  and  has  heen  examined  by  prominent  physicians  in  the  city  of  Jersey 
City,  who  have  made  a  thorough  examination  of  him  and  pronounce  him  in 
good  health  and  a  first-class  insurable  risk,  and  he  has  tendered  himself  ready 
and  ¥dlling  to  submit  to  a  medical  examination  of  competent  physicians  as  to 
whether  or  not  he  is  in  g6od  health  and  forms  a  good  insurable  risk,  and  the 
sud  defendants  have  refused  to  comply  with  such  reasonable  request,  and  de- 
cline to  take  as  satisfactory  evidence  of  good  health  the  certificate  of  any  phy- 
sician, excepting  such  as  are  employed  by  them,  and  fraudulently  refuse  to 
reinstate  your  orator,  well  knowing  that  your  orator  is  in  good  healUi  and 
forms  a  proper  subject  of  insurance  according  to  their  rules  and  regulations." 
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And  then  this  allegation  : 

"And  jour  orator  tenders  himself  readj  and  willing  to  paj  the  dues  and 
^aaseasmentB  accrued,  and  to  submit  to  the  examination  of  physicians,  to  give 
satis&ctory  evidence  to  said  association  that  he  is  in  good  health  and  forms  a 
4>roper  insurable  risk  according  to  their  rules  and  regulations,  under  the  direc- 
tion of  this  honorable  court'' 

The  prayer  is  that  defendant  may  be  decreed  to  reinstate  com- 
plainant to  membership. 

Upon  this  allegation  I  must  assume  that  complainant  at  the 
•date  of  his  failure,  November  1st,  1893,  and  subsequent  tender, . 
November  4th,  1893,  was,  in  fact,  in  good  health  and  a  fit  per- 
son to  be  insured,  and  that  he  fully  met  the  requisitions  of  the 
<x>ntract  above  set  out.  If  so,  I  can  see  no  ground  for  the  re- 
fusal to  restore  him.  It  is  well  settled^  as  I  suppose,  that  no 
person  has  a  right  to  refuse^  arbitrarily,  to  be  satisfied  with  that 
which,  in  justice,  he  ought  to  be  satisfied  with  because  it  is  in- 
trinsically satisfiictory.  If  A  contract  to  construct  for  B  a  car- 
Tiage  of  a  particular  quality  and  description  to  the  satisfaction  of 
B,  and  does,  in  point  of  fact,  construct  such  a  carriage  of  the 
particular  quality  and  description  provided  for  in  the  contract,  B 
^nnot  escape  payment  by  simply  declaring  that  he  is  not  satis- 
fied with  it.     He  is  bound  to  be  satisfied  with  it. 

I  think,  therefore,  the  complainant  has  shown  a  right  to  be 
reinstated,  upon  terms,  of  course,  of  proving  that  he  was  in  such 
^te  of  health,  and  of  paying  the  arrears  of  dues. 

Next  as  to  his  remedy  by  mandamus. 

It  is  well  settled  that  mandamiLs  is  an  extraordinary  writ  and 
"does  not  lie  where  there  is  another  legal  remedy.  Mr.  High 
properly  defines  it  as  a  command  directed  to  some  corporation, 
officer  or  inferior  court,  requiring  the  performance  of  a  particular 
^uty  which  results  from  the  official  station  of  the  party  to  whom 
the  writ  is  directed,  or  from  operation  of  law.  And  see  Bacon's 
Abridgment,  tit  *^  Mandamus ; '^  Bailey  v.  Oviatt,  4^  Vt  6^7. 
Originally  it  was  resorted  to  for  the  purpose  of  reinstatement  of 
membership  only  in  public  or  municipal  corporation^,  but  has  of 
late  been  extended  to  membership  in  certain  classes  of  private 
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corporations.  High  Extr.  Rem.  §  ^94,;  Sibley  v.  Carteret  Cltiby 
11  Vr.  295.  That  was  a  case  where  the  prosecutor  had  beei> 
unlawfully  removed  from  membership  in  an  ordinary  social  club^ 
of  which  the  membership,  like  that  in  an  ordinary  medical 
societyj  or  a  chamber  of  commerce,  or  a  religious  corporation,, 
has  no  intrinsic  money  value,  but  its  value  depends  upon  the 
personal  use  of  the  privileges  of  membership. 

No  case  was  cited  to  me,  nor  have  I  found  any,  where  it  was 
ever  resorted  to  for  the  purpose  of  restoring  a  party  to  member- 
ship in  an  incorporated  association  like  that  here  in  question 
(which,  as  I  view  it,  does  not  differ  materially  from  an  ordinary 
mutual  life  insurance  company),  nor  where  the  prosecutor  had 
not  been  removed,  but  had  lost  his  right  by  a  simple  failure  to 
perform  something  on  his  part,  and  where  something  was  to  be 
done  as  a  condition  precedent  to  his  restoration. 

The  real  question  is  as  to  the  intrinsic  character  of  the  right 
which  has  here  been  infringed.  Is  it  one  resting  in  private  con- 
tract, for  whose  breach  the  party  has  his  remedy  either  by  action 
at  law  for  damages,  or  in  equity  for  specific  performance?  If 
such  be  its  character,  and  the  matter  ultimately  involved  is  money 
merely,  then  the  party  has  no  standing  to  ask  for  the  prerogative- 
writ  of  mandamus. 

This  seems  to  be  the  acknowledged  rule. 

The  Common  Law  Procedure  act  of  1854,  section  68,  enlarged 
the  use  of  the  writ  of  mandamus  in  England  by  declaring  that 
the  plaintiff  should  be  entitled  to  that  writ  ^'commanding  the 
defendant  to  fulfill  any  duty  in  the  fulfillment  of  which  the 
plaintiff  is  personally  interested.'*  Under  that  act  distinguished 
counsel  applied  to  the  court  of  queen's  bench  for  a  writ  to  be 
directed  to  a  landlord  commanding  him  to  execute  a  lease  of 
lands  pursuant  to  a  written  contract.  Benson  v.  PauU,  6  El.  &- 
B.  273.  Lord  Campbell  in  denying  the  writ  said  that  the  statute 
did  not  extend  to  the  fulfillment  of  duties  arising  merely  from 
personal  contract.  To  the  same  effect  were  the  judgments- 
of  the  other  judges  who  sat  with  him. 

The  authorities  in  this  country  are  to  the  same  effect  In 
Parrott  v.  Bridgeport,  44  Conn.  180,  the  application  was  for  a 
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mandamv^  to  compel  the  city  to  construct  part  of  a  certain  street 
ID  a  particular  and  special  manner  for  the  especial  benefit  of  the 
applicant,  whose  right  to  have  it  so  constructed  depended  upon 
a  special  contract  entered  into  by  the  city  with  the  applicant. 
The  court  says  (at  p.  18S) :  "  The  duty,  therefore,  if  any,  which 
rests  upon  the  city  in  this  regard,  is  one  which  it  owes  to  the 
petitioner  as  an  individual,  not  to  the  public,  and  the  special  con- 
tract is  the  foundation  upon  which  it  rests.  But  the  writ  of 
mandamus  has  never  been  considered  as  an  appropriate  remedy 
for  the  enforcement  of  contract  rights  of  a  private  and  personal 
DEture,  and  obligations  which  rest  wholly  upon  contract,  and 
which  involve  no  questions  of  public  trust  or  ofiBcial  duty. 
Indeed,  strictly  speaking,  it  never  lies  where  the  party  aggrieved 
has  adequate  remedy  at  law,  and  its  aid  is  only  to  be  invoked  to 
prevent  an  absolute  failure  of  justice  in  cases  where  ordinary 
1^1  processes  furnish  no  relief."  The  learned  judge  cites  Com- 
missioners V.  ZanesvUle  Turnpike  Co,,  16  Ohio  St.  308,  and 
Bohannon  v.  Howard  Co.,  39  Mo,  375.  In  the  latter  case,  the 
supreme  court  of  Missouri  refused  a  mandamus  asked  for  by  a 
military  recruit,  who  was  entitled  to  a  bounty  offered  by  the 
county  for  volunteers,  on  the  ground  that  his  right  rested  entirely 
in  contract. 

In  BaUy  v.  OviaU,  supra,  a  writ  of  mandamus  was  refused, 
which  was  asked  for  by  a  l^Lslative  investigating  committee,  to 
be  directed  to  the  stenographer  employed  by  the  committee  com- 
manding him  to  write  up  his  notes  of  the  evidence  given  to  the 
committee  in  the  course  of  its  duties.  In  the  course  of  its 
opinion  the  court  says  :  "  The  writ  can  be  used  only  to  compel 
the  discbarge  of  duties  imposed  by  law  as  distinguished  from 
duties  imposed  by  contract  merely."  And  see  High  Exir.  Rem. 
§§  25, 28;  S  SpeU.  Extr.  Rel  §  1379.  Apgar  v.  Trustees,  5  Vr. 
308y  is  not  discordant  with  this  rule.  There  the  mandamus  was 
directed  to  the  trustees  of  a  school  district,  commanding  them  to 
perform  an  official  and  ministerial  duty  imposed  upon  them  by 
statute,  viz.,  to  give  the  applicant  an  order  on  the  township  col- 
lector for  the  amount  of  her  salary  duly  earned  as  a  teacher  in 
the  public  school,  the  order  to  be  paid  out  of  public  moneys  in 
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the  collector's  hands  devoted  to  that  particular  purpose.  In  the 
^course  of  his  opinion  the  learned  judge  says :  "  The  true  test  by 
which  to  determioe  the  right  of  a  party  suing  for  a  mandamus  is 
— 'first,  whether  he  has  a  clear  legal  right ;  and  secondly,  whether 
•there  is  any  other  appropriate  specific  remedy  to  enforce  that 
right.  This  writ  can  be  invoked  only  where  no  other  adequate 
remedy  exists^  to  prevent  the  fiiilure  of  justice.  It  cannot  be 
appealed  to  where  the  end  sought  to  be  attained  can  be  other- 
wise accomplished,  and  woa  never  designed  to  be  applied  to  the 
mere  collection  of  debts" 

Turning  now  to  the  case  in  hand^  I  find  nothing  in  it  other 
than  the  contractual  relations  between  an  oi*dinary  mutual  life 
insurance  company  and  the  special  individual  members  of  which 
it  is  composed.  The  incorporated  association  agrees  in  considera- 
tion of  certain  periodical  payments  to  pay  the  personal  representa- 
tive or  nominee  of  the  member  a  certain  sum  of  money  at  his 
death.  There  is  here  no  present  current^  social  or  professional 
benefit  to  the  member  attached  to  his  membership,  nor  is  he  sub- 
ject to  any  continuing  conditions  of  personal  behavior,  conduct 
or  qualification,  such  as  we  find  in  memberships  in  religious, 
benevolent  or  other  social  organizations,  or  in  medical  or  other 
scientific  societies.  The  right  to  the  prospective  benefit  of  his 
membership  has  been  lost,  not  by  any  breach  of  the  rules  of 
personal  conduct,  but  by  failure  in  a  matter  of  contractual  duty 
to  pay  money  on  the  day  fixed  by  the  contract,  and  bis  right  to 
be  restored  to  his  contractual  rights  depends  upon  a  clause  or 
clauses  in  the  contract  which  entitle  him  to  such  restoration  upon 
-certain  conditions  which  I  have  found  he  either  performed  or  is 
ready  to  perform. 

This  view  shows  clearly  enough  that  the  case  is  not  a  proper 
one  for  mandamus,  but  is  one  for  specific  performance  in  this 
oourt. 

This  result  is  sustained  by  the  adjudged  cases. 

In  Cohen  v.  New  York  Mutual  Life  Insurance  Co.,  60  N.  Y. 
€10,  relief  was  prayed  in  equity  and  was  resisted,  inter  alia,  on 
the  ground  that  mandamus  was  the  proper  remedy,  but  the  cson- 
trary  was  adjudged.     This  ruling  was  followed  in  Meyer  v. 
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iKmokerbocker  Life  Inmranoe  Co.y  73  N.  F.  616.  To  the  same 
-effect  is  Day  v.  ChnnecHcut  Omeral  Life  Iruuranoe  Co.,  4S 
•Oyma.  480y  and  Union  &o.  Insurance  Co.  v.  PoUker,  SS  Ohio  8L 
4S9, 464,  466. 

The  demurrer  should  be  overruled,  but^  as  amendment  was 
asked,  without  costs. 


Joseph  E.  Tynan  ,tj  UJ 

"53    313 
55_    9 

W    391 


s54    402 
V. 

Richard  Warren  et  ux. 


1.  The  mle  that  a  court  of  equity  will  enforce  a  trust,  created  bj  paroI|  in 
41  suit  brought  for  that  purpose,  where  the  answer  to  the  bill  alleging  the  trust, 
admits  the  same,  but  does  not  claim  the  benefit  of  the  statute  of  frauds,  will  be 
applied,  although  the  answer  is  in  no  way  signed  by  the  defendant 

2.  A,  holding  the  legal  title  to  a  tract  of  land,  but,  as  to  a  moiety  thereof 
in  trust  for  B,  cannot  acquire  B's  equitable  interest  therein  through  a  parol 
agrettnent  that  B  would  relinquish  the  same  on  A's  paying  certain  claims 
against  both. 

3.  The  rule  that  laches  in  bringing  suit  will  deprive  one  of  his  remedy  is 
not  applied,  unless  such  neglect  has  so  prejudiced  the  other  party,  by  loss  of 
testimony,  or  means  of  proof^  or  changed  relations,  that  it  would  be  urgust  to 
now  permit  him  to  enforce  his  rights. 


On  bill,  answer,  replication  and  proofs. 
Mr.  Oeorge  8.  Hilton,  for  the  complainant. 
Mr.  Michael  Dunn,  for  the  defendants. 

Oreen,  V.  C. 

This  bill  is  to  establish  a  trust. 

The  complainant  Tynan  and  defendant  Warren  were  sureties 
on  an  administrator's  bond,  dated  February  8th,  1876,  in  the 
penalty  of  $16,000,  filed  in  the  Passaic  county  surrogate's  oflSce* 
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On  a  rumor  that  the  admiDistrators  were  mismanaging  the^ 
estate,  one  of  them,  on  May  6th,  1876,  assigned  to  Tynan  and 
Warren  as  indemnity  in  respect  of  their  liability,  all  his  interest 
in  a  mortgage  of  $7,000,  on  property  in  Paterson,  which  mort- 
gage, at  tlie  time  of  such  assignment,  was  held  by  the  Passaia 
County  Savings  Bank  as  collateral  for  a  note  for  $5,000,  on  which 
there  was  $3,400  due. 

The  mortgage  was  afterwards  foreclosed  by  the  savings  bank 
and  the  property  sold  by  the  sheriff  to  Tynan  and  Warren  on 
their  bid  of  $3,400.  The  costs,  interest  and  fees  were  paid  by 
Tynan  and  Warren,  each  advancing  one-half  thereof.  They 
then  agreed  to  raise  $3,500  by  mortgage  on  the  property,  to  pay 
the  debt  of  the  savings  bank  and  other  expenses. 

The  bill  alleges  that  then  it  was  agreed  between  Tynan  and 
Warren  that  the  deed  should  be  made  by  the  sheriff  to  Warren  y 
that  Warren  should  execute  a  new  bond  and  mortgage  for  such 
loan,  pay  the  amount  due  the  savings  bank  out  of  the  loan,  and 
apply  the  remainder  thereof  to  the  payment  of  other  claims,  in- 
cluding past-due  taxes,  expenses  &c.,  "  and  to  hold  the  premises 
for  the  joint  and  equal  benefit  of  himself  and  complainant,  until 
the  reason  for  the  arrangement  stated  should  cease  to  exist." 

The  answer  of  defendant  admits  that  the  property  was  sold  by 
the  sheriff  to  Tynan  and  Warren  ;  that  each  advanced  one-half 
of  the  amount  paid  on  the  sale ;  that  it  was  arranged  between 
complainant  and  defendant  that  they  should  procure  a  loan  of 
$3,500  from  the  Paterson  Savings  Institution  on  the  property  to 
pay  the  balance  of  the  purchase-money  and  other  expenses ;  that 
the  deed  was  made  out  in  defendant's  name  at  the  suggestion  of 
the  complainant,  and  that  it  was  agreed  that  he,  the  defendant^ 

'^  should  hold  the  title  to  said  land  in  trust  for  the  equal  benefit  of  himself 
and  the  complainant,  subject  to  the  said  mortgage  for  |3,500,  *  *  *  until 
a  purchaser  could  be  found  for  it/' 

The  defendant  thus  does  not  deny  the  allegation  of  the  bill 
that  the  title  was  put  iu  his  name,  to  be  held  by  him  in  trust  for 
himself  and  complainant,  but  expressly  admits  that  he  did  agree 
to  take  the  title  and  hold  the  same  in  trusty  for  the  equal  benefit 
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of  kimsdf  and  complainant,  until  a  purchaser  could  be  found 
for  it 

This  is  an  express  trust  It  is  not  one  raised  by  law  from  the 
drcumstauces  of  the  case,  but  created,  and  its  terms  and  condi- 
tions fixed,  by  the  express  agreement  of  the  parties.  1  Peiry 
Trusts  §  73.  It  was  not  neoeasary  that  it  be  created  by  writing- 
[Jamison  v.  Miller y  12  C.  E.  Gr.  S86)j  but  resting  in  parol,  the 
complainant,  under  the  statute  of  fmuds,  could  not  enforce  it  by 
suit  if  properly  contested,  and  this  is  all  that  is  meant  by  the 
quotation  from  Baldwin  v.  Campjield,  4-  Halst.  Ch.  891  (at  p. 
292),  "an  expreas  trust  must  be  in  writing."  If  a  trust  has 
been  created  by  and  rests  in  parol,  and  the  defendant  either  does 
not  answer  (Smith  v.  Howell,  S  Stock.  S49),  or  if,  by  his  answer,, 
denies  the  trust,  it  cannot  be  enforced  against  him,  for  it  cannot 
be  l^lly  proved  ( WcUkev  v.  Hill,  6  G.  E.  Or.  191,  affiimed  7 
C.  E.  Gr.  613;  Wakeman  v.  Dodd,  12  C.  E.  Gr.  S6i);  or,  if  he 
admits  the  creation  of  the  trust,  he  may  successfully  invoke  the 
protection  of  the  statute.  This  was  at  one  time  doubted,  but  is. 
now  indisputably  established.  Van  Dyne  v.  VreeUmd,  3  Stock.. 
S70;  S.  C,  1  Beas.  I4S;  Dean  v.  Dean,  1  Stock.  426;  Ash- 
more  V.  Evans,  3  Stock.  161;  1  Perry  Trusts  §  86.  On  the 
other  hand,  the  rule  that  if  the  defendant,  by  his  answer,  admits 
the  alleged  trust  and  does  not  claim  the  benefit  of  the  statute, 
equity  will  enforce  the  trust,  if  continuing  {Flagg  v.  Mann,  2 
Sumn.  436),  is*recognized  as  long  ago  as  Hampton  v.  Spencer,  2- 
Vem.  288;  Nab  v.  Nab,  10  Mod.  404;  Byall  v.  RyaJl,  1  Atk. 
69;  CoUington  v.  Fletcher,  2  Atk.  166. 

When  this  last  rule  originated,  the  answer  of  the  defendant 
was  taken  under  oath,  and  was  required  to  be  signed  by  the  de- 
fendant. This  latter  requirement  was  so  often  disregarded  that 
Lord  Hardwicke  (April  27th,  1748)  promulgated  a  rule  of  court,, 
making  it  obligatory.  2  Atk.  290;  Hind.  Pr.  199;  Dan.  Ch. 
Pr.745. 

The  practice  of  the  defendant  signing  the  answer  has  not  ob- 
tained in  this  state,  the  signature  of  counsel  only  being  required 
[Dickerson  v.  Hodges,  16  Stew.  Eq.  46),  but  the  signature  of  the 
defendant  was,  of  course,  subscribed  to  the  affidavit,  and  in  this- 
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way  became  part  of  the  answer  when  it  was  verified.  The  fact 
that  bills  now  generally  waive  answer  under  oath^  results  in  the 
answers  being  rarely  signed  in  any  way  by  the  defendant^  and 
the  answer  filed  in  this  suit  is  not  in  any  place  signed  by  the 
defendant. 

Does  this  &ct  take  the  case  out  of  the  rule  stated^  that  where 
the  bill  charges  a  trusty  and  the  answer  admits  it^  it  will  be 
€nforced^  if  subsisting^  unless  the  defendant  claims  the  benefit  of 
the  statute?  The  solution  of  this  question  must  depend  largely 
on  the  reason  of  the  rule« 

In  ascertaining  this  reason  we  may  obtain  much  light  from 
cases  brought  for  the  specific  performance  of  parol  agreements 
for  the  sale  of  lands,  of  which  there  are  very  many  (see  JPom. 
Spec.  Per/.  §  I40  note  6),  for  the  terms  of  the  statute  of  frauds 
with  reference  to  trusts  and  agreements  for  the  sale  of  lands,  are, 
so  far  as  the  requirement  of  a  Writing  signed  by  the  party  is  con- 
cerned, so  similar  that  the  application  of  the  statute  and  the 
reasoning  with  reference  thereto,  in  one  case,  must  undoubtedly 
apply  to  the  other,  a  conclusion  recognized  in  Story  Eq.  PL  § 
76,  in  MUf.  Eq.  PL  S67,  ^68;  Dean  v.  Dean,  supra;  Broum  SL 
F.  §  IIS.  Our  statute  relating  to  trusts  (Rev.  p.  U6  §  5)  is  an 
almost  exact  copy  of  ^9  Car.  II.  c.  S  §§  7,  8,  and  the  fifth  sec- 
tion of  our  act  relating  to  agreements  for  the  sale  of  lauds  is 
taken  from  section  4  of  the  English  act  (Appendix  to  Broum 
St.  F). 

Professor  Poraeroy, 'speaking  of  the  enforcement,  by  decree  of 
the  court,  of  a  contract  within  the  statute  of  frauds  when  a 
verbal  contract  is  alleged  by  the  plaintiff,  and  the  defendant 
admits  it  in  his  answer,  without,  at  the  same  time,  interposing 
the  statute  of  frauds  as  a  defence  in  his  pleadings  {Pom.  Spec. 
Per/.  §  UO),  says  : 

''Although  this  rule  is  firmly  established,  the  cases  and  text-writers  are  not 
agreed,  as  to  the  reasons  for  its  adoption.  Three  principal  ones  have  l)een 
suggested — First.  It  has  been  said  that  such  an  admission  by  the  defendant 
obviates  all  the  dangers  which  the  statute  was  intended  to  prevent ;  that  the 
object. of  the  legislature  was  to  remove  all  the  opportunity  and  occasioh  for 
frauds  and  perjuries  which  are  furnished  by  mere  parol  testimony,  and  the 
written  statements  by  both  the  parties  in  their  pleadings,  as  to  the  terms  of 
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their  agreement,  leave  no  possible  room  for  any  fraad  or  perjury.  Secondly^ 
It  has  been  snggeeted,  and  especially  by  Judge  Story,  that  the  answer  signed 
by  the  defendant,  or  by  his  attorney,  and  admitting  the  contract  as  set  forth  by 
the  plaintiff,  technically  and  literally  satisfies  the  very  demands  of  the  statute^ 
since  it  is  a  note  or  memorandum  in  writing  signed  by  the  party  to  be  charged, 
or  by  his  agent  duly  authorized.  Thirdly,  It  is  argued  that  an  admission  of 
the  contract,  without  at  the  same  time  setting  up  its  invalidity,  or  the  impos- 
sibility of  enforcing  it  resulting  from  the  statute,  is  a  deliberate  and  formal 
waiver  of  all  benefit  which  the  defendant  might  have  derived  from  the  legisla- 
tion— this  benefit  being  personal,  and  therefore  capable  of  being  waived. 
Both  the  first  and  second  of  these  reasons  are  open  to  an  objection  fatal  to 
each  of  them.  If  sound,  they  should  apply  with  equal  force  to  the  case 
where  the  defendant  sets  up  and  relies  on  the  statute  after  admitting  the  con- 
tract, and  to  that  where  he  does  not  set  up  the  statute.  If  an  admission  of 
the  agreement  obviates  the  dangers  of  perjury,  or  constitutes  itself  a  memo- 
randum, this  would  be  none  the  less  true  if  defendant  should  add  to  such  ad- 
mission a  plea  of  the  statute  as  a  defence.  The  rule  cannot  be  accounted  for 
on  either  of  these  grounds;  its  explanation  must  be  found  in  the  third  reason^ 
which  alone  is  consist^it  with  either  doctrine.'' 

Story  JEq.  PL  §  763  states  the  ground  as  being  that  the  de- 
fendant has,  by  not  claiming  the  benefit  of  the  statute,  thereby 
renounced  its  benefit ;  although  in  Story  Eq.  Jur.  §  755 ,  he  sug- 
gests that  the  answer  being  signed  by  the  defendant  is  a  compli- 
ance with  the  statute. 

Chancellor  Vroom,  in  Hutchinson  v.  Tindcdl,  S  Gr.  Ch.  357, 
in  which  he  refused  to  follow  Hampton  v.  Spencer,  Z  Vem.  ^88, 
in  that  it  executed  a  trust  set  up  in  the  answer,  although  not 
charged  in  the  bill,  says :  "  I  am  inclined  to  believe  that,  if  the 
present  complainant  had  filed  a  bill  claiming  this  deed  to  be  a 
deed  of  trust,  and  praying  that  it  might  be  so  decreed  according 
to  the  original  intention  of  the  parties,  the  answer  of  the  defend- 
ant admitting  the  trust  would  have  been  good  evidence  of  it.  It 
would  have  amounted  to  a  sufficient  declaration  of  the  trust.'' 

Chancellor  Williamson,  while  he  does  say,  in  Dean  v.  Dean, 
1  Stock.  4^5  (at  pp.  4S7,  4£8\  that  the  reason  why  the  court 
will  execute  a  parol  trust  admitted  by  the  answer,  is  because  it 
takes  the  answer  as  the  writing  by  which  the  trust,  in  the  lan- 
guage of  the  statute,  "  is  manifested  and  proved  "  (at  p.  4^9\ 
says:  "It  appears  to  me  that  the  answer  contains  such  an  ad- 
mission of  the  trust  alleged  in  the  bill,  that  the  court  can  exe- 
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cute  it  without  the  assistance  of  parol  testimony ;  and  that,  there- 
fore, the  defendants,  not  having  insisted  on  the  statute  for  their 
protection,  they  must  be  considered  as  having  renounced  the 
benefit  of  it.'' 

In  Jamison  v.  Miller,  supra,  some  significance  would  seem 
to  be  attached  to  the  fact  that  the  answer  is  signed  by  the 
<]efendant. 

As  the  result  of  authorities  cited.  Perry  Ihisls  §  54  says : 

'^'In  aU  cases,  however,  the  defendant  may  answer,  and  if,  in  his  answer,  he 
•confesses  the  trust  without  insisting  upon  a  statute  of  frauds,  he  will  be  held 
to  have  waived  the  benefit  of  the  statute,  and  his  answer  may  be  used  as  a 
written  declaratiou  and  proof  of  the  trust,  on  the  ground  that  the  plaintiff  is 
not  called  upon  to  introduce  evidence,  and  the  trust  appears  upon  the  written 
Answer  before  the  court.*' 

Hill  Trust  p,  95  note  1,  If  defendant,  by  answer,  admits  the 
parol  trust,  but  does  not  set  up  the  statute  of  frauds,  he  will  be 
seemed  to  have  waived  it ;  so,  also,  Tiff.  &  B.  Trusts  and  Trus- 
tees p.  15  and  8  Am.  &  Bag.  Encyd.  L.  p.  747,  tit.  "  Statute  of 
Frauds.^'    2  Reed  on  Statute  of  Frauds  p.  5^9  says : 

*'Not  pleading  the  statute  waives  it,  not  because  the  answer  is  such  a 
memorandum  as  the  statute  requires,  but  because  the  latter  is  waived  by  not 
"being  set  up." 

In  Whiting  v.  Gould,  2  Wis.  552  (at  p.  594),  Judge  Crawford 
says:  "On  this  subject,  from  an  examination  of  the  authorities, 
we  believe  the  rule  may  be  stated  thus:  If  a  defendant  admits 
an  agreement  or  trust,  but  insists  on  the  statute  of  frauds  as  a 
defence,  the  court  will  not  permit  his  admission  to  override  the 
positive  provision  of  law,  unless  the  statute  is  sought  to  be 
made  a  cover  for  fraud,  and  will  not  decree  against  the  defend- 
i\nt;  and  if,  after  admitting  the  agreement  or  trust,  he  does  not 
rely,  by  plea  or  answer,  on  the  statute,  a  decree  may  be  rendered 
against  him,  because  he  may  l)e  deemed  to  have  renounced  the 
benefit  of  the  statute,  and  no  objection  to  the  nature  of  the  proof 
can  be  offered,  because  the  agreement  or  trust  is  admitted,  and 
no  proof  of  any  kind  is  required.'' 

The  rationale  of  the  rule  would  seem  to  be  this :  The  statute 
offers  protection  to  a  defendant  against  a  parol  trust  or  agree- 
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Tiient  for  the  sale  of  land,  by  providing  a  rule  of  evidence  which 
prevents  its  proof,  if  he  denies  the  alleged  trust  or  agreement,  or 
if,  admitting  the  one  or  the  other,  he  claims  the  benefit  of  the 
statute ;  if,  however,  he  admits  the  trust  or  agreement,  but  does 
not  vouch  the  statute,  no  rule  of  evidence  is  brought  into  opera- 
tion, as  there  is  no  issue  on  that  point  to  be  tried,  and  the  benefit 
of  the  statute  is  waived.  In  such  case,  the  court  proceeds  to 
enforce  the  trust  or  agreement  if  it  can  establish  the  one  or  the 
other  from  the  admissions  made  by  the  answer  without  report  to 
parol  proof  to  ascertain  its  terms  and  conditions. 

In  this  point  of  view,  the  fact  that  the  answer  is  in  no  way 
signed  by  the  defendant,  does  not  prevent  the  application  of  the 
rule,  and  the  defendant,  having  by  his  answer  admitted  the  trust, 
and  set  out  its  terms,  conditions  and  limitations,  and  not  having 
olairaed  the  benefit  of  the  statute,  the  same  being  an  express  trust 
with  reference  to  the  land,  must  be  held  to  its  terms  and  condi- 
tions/iinless  he  has  been  in  some  way  effectively  relieved  from 
the  obligation  of  the  trust. 

The  defendant  claims  by  his  answer  that  the  trust  is  no  longer  i 
subsisting  because  the  complainant  relinquished  his  interest  in  t 
the  property  in  consideration  of  the  defendant's  assumption  of  | 
<!ertain  claims.     These  allegations  of  the  answer  are  put  in  issue 
by  a  general  replication,  and  the  parties  as  witnesses  tell  different 
stories.     It  is,  however,  admitted  that  the  agreement,  whatever 
it  was,  was  a  verbal  one — could  it,  if  it  was  even  as  stated  in 
the  answer,  have  the  effect  defendant  claims  for  it?     It  being 
admitted  that  the  defendant  took  the  title  to  the  whole  property 
on  an  agreement  to  hold  it  for  the  joint  benefit  of  himself  and 
oomplainant,  he  was  the  legal  owner,  subject,  as  to  an  undivided 
half^  to  a  trust  in  favor  of  the  complainant.   As  to  this  half,  then, 
there  was  a  legal  estate  in  the  defendant  and  an  equitable  estate 
in  the  complainant.     The  latter  might  not  be  able  to  enforce  it, 
as  has  been  shown,  and  this  was  probably  what  Mr.  Williams 
meant  by  saying  no  papers  were  necessary.     But  defendant  could  ' 
not  acquire  complainant's  equitable  interest,  as  he  claims  to  have  , 
done  by  his  answer,  through  a  parol  agreement.     This  would  be  \ 
a  transfer  of  a  trust  estate,  and  section  4  of  the  statute  of  frauds  \ 
provides  that 
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''all  granto  and  awngnments  of  anj  trost  or  oonfidenoe  ahall  be  in  writing 
signed  by  the  party  granting  or  aasigning  the  same,  or  by  his  or  her  last  will 
in  writing,  or  else  shall  be  utterly  void  and  of  no  efbct" 

This  is  substantially  section  9  of  the  English  act.  Chief-Jostioe^ 
Marshall,  in  Hughes  v.  Moore,  7  0. 176  (at  'p.  191),  says :  "  The 
court  can  perceive  no  distinction  between  the  sale  of  land  to- 
which  a  man  has  only  an  equitable  title,  and  a  sale  of  land 
to  which  he  has  a  legal  title.  They  are  equally  within  the 
statute.*' 

In  Darling  v.  BvMer,  4£  Fed.  Rep.  SS2,  plaintiff  had  exe- 
cuted and  delivered  to  defendant  a  deed  of  certain  land,  but  it 
was  intended  by  both  parties  that  the  deed  should  not  take  effect 
until  the  defendant  made  a  sale  of  the  land  for  the  plaintiff,  it 
was  held  the  l^al  title  passed,  but  the  equitable  title  still  re- 
mained in  the  plaintiff  and  a  subsequent  oral  sale  thereof  to  the 
defendant  was  within  the  statute  of  frauds  and  void,  and  in  an 
action  for  the  balance  of  the  purchase-money  a  demurrer  to  the 
complaint  was  properly  sustained.  Mr.  Justice  Wallace  (at  p. 
SS6)  says :  '^  Nevertheless,  the  equitable  interest  could  not  be 
transferred  by  parol ;  and  without  a  new  deed,  or  a  formal  as- 
signment or  release  of  the  plaintiff's  equitable  title^  the  plaintiff 
could  acquire  no  better  title  to  the  lands  than  he  had  before  (viz., 
the  legal  title  subject  to  the  others'  equitable  title).  An  oral 
agreement  for  the  transfer  of  an  equitable  interest  in  lands  is  as^ 
inoperative  under  the  statute  of  frauds  as  one  for  the  transfer  of 
a  legal  title."  Dougherty  v.  QiOeU,  1S9  III.  431;  ClUus  v. 
Langford  {Tex,),  H  S.  W.  Rep.  SS5;  Richards  v.  Richards^ 
9  Gray  SIS;  Smith  v.  Bumham,  S  Sumn.  436;  Wed  v.  Randall^ 
S  Mae.  20S. 

It  is  unnecessary,  therefore,  to  ascertain  which  version  of  thi» 
parol  agreement  is  correct,  as  it,  whatever  it  was,  was  inoperative 
to  transfer  complainant's  equitable  title  to  defendant. 

The  defendant  next  claims  that  complainant  has  forfeited  any 
rights  he  may  have  had  in  equity  by  his  delay  in  prosecuting  the 
same.  Mr.  Justice  Story,  in  Oliver  v.  Plait,  S  How.  SSS,  thus 
expresses  a  well-established  rule:  "The  mere  lapse  of  time  con- 
stitutes of  itself  no  bar  to  the  enforcement  of  a  subsisting  trust,"" 
which,  of  coui'se,  refers  to  express  trusts. 
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This  trust  was  recognized  as  an  active  subsisting  one  at  the 
time  of  the  alleged  agreement  at  Mr.  Williams'  oflBce.  If  the 
acts  of  the  defendant  since  that  time  amounted  to  a  renunciation 
of  the  trust,  the  rule  that  this  court  acts  by  analogy  to  the  statute 
of  limitations,  does  not  apply  because  the  statutory  period  has 
not  elapsed,  it  being  only  twelve  years  prior  to  the  filing  of  the 
bill. 

This  defence,  if  available,  must  come  under  the  rule  either 
of  acquiescence  or  laches.  I  do  not  see  how  the  first  applies. 
The  distinction  between  the  two  is  pointed  out  in  Hall  v.  OUer^ 
9on,  7  Dick.  Ch.  Rep,  5^^.  The  complainant  does  not  now 
object  to  the  acts  of  defendant  in  which  he  has  acquiesced ;  he 
does  not  challenge  his  collecting  the  rents  or  placing  a  mortgage 
on  the  property.  The  rule  as  to  laches  is  well  defined  and  is 
clearly  stated  in  Van  Hovien  v.  Van  Winkle^  1  Dick.  Ch.  Rep. 
S8i,  and  in  McCartin  v.  Traphagen,  16  Stew.  Eq.  S^S,  and  in 
the  citations  in  Hall  v.  Otter  son,  supra. 

I  do  not  understand  that  mere  delay  in  bringing  a  suit  will 
deprive  a  party  of  his  remedy,  unless  such  neglect  has  so  preju- 
diced the  other  party  by  loss  of  testimony  or  means  of  proof,  or 
changed  relations  that  it  would  be  unjust  to  now  permit  him  to 
exercise  his  right. 

Applying  this  test,  how  has  the  defendant  been  injured  by 
delay  ?  There  is  no  substantial  dispute  as  to  the  terms  of  the 
trust  Some  witnesses  are  dead,  but  if  alive,  their  testimony 
could  only  relate  to  the  oral  agreement  as  to  the  relinquishment 
of  the  equitable  interest,  which  would  be  of  no  benefit.  Defend- 
ant has  collected  the  rents  and  paid  the  expenses,  and  there  is 
nothing  to  prevent  his  accounting — he  still  holds  the  title,  so  that 
the  trust  can  be  executed,  and  if  he  had  sold  the  property,  he 
presumably  would  have  the  price  or  what  represented  it.  Of 
course,  the  interests  of  the  mortgagee  cannot  be  affected.  I  see 
no  reason  why,  under  the  authorities,  the  doctrine  of  laches 
should  be  applied. 

I  will  advise  a  decree  for  complainant  in  accordance  with  the 
prayer  of  the  bill. 

21 
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Philip  N.  Jackson 


The  Mayor  and  Common  Council  of  the  City  of 
Newark. 

1.  On  a  bill  filed  bj  a  taxpayer  for  i^jonction  to  restrain  the  citj  of  Newark 
from  constmcting  a  disinfecting  station  and  sterilizing  plant  on  lands  owned 
by  the  city  in  an  adjoining  township,  and  from  awarding  any  contract  for 
«uch  construction — Hddf  that  the  complainant's  remedy  against  the  city  is 
by  cerHorari;  and  inasmuch  as  the  pecuniary  interest  of  the  complainant  as 
a  taxpayer — the  sole  basis  of  his  equitable  standing — ^is  insignificant  in  com- 
parison with  the  protection  of  the  health  of  the  city,  a  court  of  equity  should 
leave  him  to  his  legal  remedy. 

2.  The  supreme  court,  in  exercising  its  jurisdiction,  acts  on  rules  and  prin- 
•ciples,  equitable  as  well  as  legal,  specially  applicable  to  the  review  of  munici- 
pal proceedings  and  adopted  and  enforced  with  special  reference  to  a  preserra- 
tion  of  the  rights  of  municipalities  as  well  as  of  taxpayers. 

S,  Where  the  object  of  the  writ  of  certiorari  is  to  review  municipal  action, 
especially  if  that  action  is  said  to  be  beyond  the  corporate  power,  the  writ 
may  issue  while  yet  the  final  step  that  completes  the  injury  is  but  threatened. 


On  bill  for  injunction  and  demurrer. 
Mr,  X  Frank  Fort,  for  the  complainant. 
Mr.  Sherrerd  Depute,  for  the  demurrant. 

Emery,  V.  C. 

The  complainant  in  this  case  files  a  bill  to  restrain  the  city  of 
Newark  from  constructing  a  disinfecting  station  and  sterilizing 
plant  on  lands  owned  by  the  city  in  the  township  of  Clinton, 
which  adjoins  the  city,  and  from  awarding  any  contract  for  such 
construction  until  the  further  order  of  this  court.  No  further 
relief  of  any  kind  is  prayed  for  in  the  bill.  The  defendant  de- 
murs for  want  of  equity,  and  because  the  complainant  has  a 
remedy  at  law.  The  complainant's  bill  bases  his  right  to  this 
suitable  relief  solely  on  his  status  as  a  taxpayer  of  the  city,  and 
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the  proceedings  of  the  city  authorities,  which,  as  he  claims,  in- 
vade his  rights,  are  stated  in  the  bill  to  be  the  purchase  of  lands 
outside  the  city  limits  for  the  purpose  of  making  such  erections, 
without  express  statutory  authority,  and  also  the  proceedings  of 
the  publio  buildings  committee  of  the  common  council  in  adopt- 
ing plans  for  these  erections  upon  the  lands  and  advertising  for 
bids  for  the  same. 

The  bill  alleges  that  the  common  council,  by  resolution  dated 
August  17th,  1894,  created  a  fund  known  as  the  special  building 
account,  to  be  used  for  the  purchase  of  land  and  the  erection  of 
buildings  for  the  care  and  abatement  of  infectious  diseases,  but 
that  the  resolution  gave  no  further  directions  in  reference  to  the 
-selection  or  purchase  of  the  land.  The  land  was  selected  under 
^he  authority  of  the  public  buildings  committee,  August  31st, 
1894,  on  the  recommendation  of  the  board  of  health,  and  the 
"buildings  committee  selected  a  tract  containing  twenty-four  acres 
in  the  township  of  Clinton,  Essex  county.  By  resolution  of 
this  committee  of  the  same  date,  the  chairman  of  the  committee, 
the  chairman  of  the  board  of  health  committee,  the  mayor  of 
the  city,  and  the  city  counsel  were  empowered  to  take  all  neces- 
sary steps  for  the  purchase  of  the  property  selected  and  its  con- 
veyance to  the  city.  In  pursuance  of  this  action  of  the  public 
buildings  committee,  the  city  received  a  deed  for  these  lands  on 
September  10th,  1894,  for  the  consideration  of  $15,000,  which 
^eed  was  recorded  on  September  11th,  1894.  The  public  build- 
ings committee,  on  November  23d,  1894,  commenced  considera- 
tion of  the  plans  for  the  disinfecting  station  and  sterilizing  plant 
to  be  erected  on  the  lands,  and  the  complainant's  bill  was  filed 
^n  December  11th,  1894. 

The  bill  challenges  the  l^ality  of  the  purchase  of  the  land 
outside  of  the  city  for  the  purposes  mentioned,  and  also  chal- 
lenges the  acts  of  the  building  committee  in  proceeding  to  erect 
buildings  thereon,  as  beyond  the  authority  of  the  resolution  of 
the  common  council,  which  did  not  expressly  authorize  the  pur- 
-chase  of  lands  outside  of  the  city  limits. 

Upon  the  filing  of  the  bill,  an  application  for  a  preliminary 
injunction  was  made  to  the  late  Vice-Chancellor  Van  Fleet  upon 
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bill  and  affidavits^  and  the  application  was  heard  by  him  upon 
these  and  the  answering  affidavits^  filed  by  the  defendant.  The 
preliminary  injunction  was  denied^  one  ground  being  that  for  the 
wrong  complained  of,  the  complainant's  remedy  for  relief  against 
the  city  was  by  certiorari,  and  inasmuch  as  the  pecuniary  interebt 
of  the  complainant  as  a  taxpayer,  the  sole  basis  of  his  equitable 
standing,  was  insignificant  in  comparison  with  the  protection  of 
the  health  of  the  city,  a  court  of  equity  would  leave  him  to  his 
legal  remedy.  The  opinion  on  this  ground  reaches  to  the  whole 
equity  of  the  complainant's  bill,  and  as  the  question  was  directly 
involved  in  the  application,  I  consider  myself  bound  by  this  de- 
cision as  to  the  complainant's  rights  under  this  bill.  Moreover, 
in  this  decision  of  the  learned  vice-chancellor,  I  fully  concur^ 
The  jurisdiction  of  the  supreme  court,  on  the  application  of  a 
taxpayer,  to  review  the  proceedings  of  municipal  officers,  is  so 
well  established  and  so  constantly  exercised  that  it  has  passed  be- 
yond the  necessity  of  citation  of  authority  to  support  it.  In* 
exercising  its  jurisdiction,  it  has  long  since  established  and  acted 
on  a  series  of  rules  and  principles,  equitable  as  well  as  legal,, 
specially  applicable  to  the  review  of  municipal  proceedings,  and 
adopted  and  enforced  with  special  reference  to  a  preservation  of 
the  rights  of  municipalities  as  well  as  of  taxpayers.  Its  action 
on  such  review  by  certiorari  is  in  the  name  of  the  state,  and 
reaches  directly  to  the  proceedings  themselves,  which  it  adjudi- 
cates upon  by  a  judgment  validating  them  or  making  them  void. 
No  such  result  could  be  reached  in  equity  by  a  decree  on  the 
personal  bill  of  an  individual  complainant.  This  general  rule 
as  to  the  review  of  municipal  proceedings  was  not  denied  at  the 
argument,  but  it  was  contended  that  under  the  supreme  court 
practice,  only  the  resolutions  of  the  common  council  could  be 
taken  up,  and  not  the  proceedings  of  the  buildings  committee 
after  the  resolution,  which  were  claimed  to  be  merely  ministerial. 
It  was  said  that  no  fault  could  be  found  with  the  resolutions  of 
the  common  council,  which  did  not  apj:ear  to  contemplate  the 
purchase  of  land  beyond  the  city  limits,  but  that  the  real  com- 
plaint was  the  action  of  the  building  committee  in  assuming  that 
the  resolution  of  the  common  council  authorized  such  purchase 
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and  in  proceeding  to  act  upon  this  construction.  It  was  also 
suggested  that  this  view  of  the  complainant's  case  was  not  urged 
upon  the  motion  for  preliminary  injunction,  and  should  now  be 
considered  and  weighed  on  the  hearing  of  the  demurrer. 

The  bill  does  expressly  attack  the  validity  of  the  purchase 
made  by  the  city,  and  the  authority  of  the  common  council  to 
make  it,  but  I  have  considered  the  suggestion  as  to  the  review 
of  the  proceedings  of  the  buildings  committee  by  the  supreme 
court,  and,  in  my  judgment,  there  is  no  support  for  the  conten- 
tion that  the  action  of  this  committee,  when  it  proceeds  as  far  as 
an  actual  contract,  binding  the  city,  or  perhaps  before  (see  State, 
Hoxejff  pros,,  v.  Pateraon,  10  Vr,  4^9,  ^93),  may  not  be  subject 
to  review  upon  certiorari^  if  the  supreme  court,  under  its  rules 
which  govern  such  application,  chooses  to  allow  the  writ  to  issue. 
The  contracts  of  municipal  bodies  are  constantly  made  the  sub- 
ject of  review  under  certiorari  proceedings,  and  in  the  latest 
case,  Brady  v.  City  of  Bayonne,  30  Ail,  Rep.  968,  not  only  was 
the  resolution  of  a  municipality  taken  up  by  certiorari,  but  also 
a  contract  professedly  made  under  authority  of  the  resolution, 
tind  the  contract  was  attacked  upon  grounds  which,  if  sustained, 
would  have  set  aside  the  contract  while  allowing  the  resolution 
to  stand. 

In  my  judgment  there  is  no  reason  for  questioning  the  cor- 
rectness or  the  application  of  the  principle  declared  as  the  law 
in  this  case,  by  the  late  vice-chancellor,  that  the  complainant's 
remedy,  if  it  exist  at  all,  must  be  sought  at  law,  and  I  shall 
therefore  advise  that  the  demurrer  be  sustained,  with  costs. 
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Qeobge  C.  Ludlow,  receiver,  et  al. 

V. 
WOODBRIDQE  STRONG  et  al. 

1.  A  stakeholder  or  custodian  of  a  fund  who  makes  a  contract  with  a  claim- 
ant to  the  fund  for  a  payment  to  the  claimant  of  a  portion  thereof,  in  consid- 
eration of  retaining  the  balance  for  himself,  cannot,  in  a  suit  on  the  contract 
and  in  the  absence  of  express  provisions  therein,  require  the  complainant  to 
bring  in  other  claimants  tp  the  fUnd  or  require  an  adjudication  upon  the  rights 
of  these  claimants,  or  other  possible  claimants  to  the  fund,  as  precedent  to  a 
right  of  recovery  under  the  contract 

2.  The  contract  in  this  case  held  not  to  contain  such  provisions  for  adjudi- 
cating upon  the  rights  of  other  claimants  to  the  fund. 

8.  The  stakeholder  cannot  impose  additional  terms  or  conditions  by  his 
agreement  with  another  claimant  to  the  fund,  made  subsequent  to  the  contract 
and  without  the  consent  of  the  claimant  with  whom  he  has  contracted. 


On  final  hearing  on  bill,  answer  of  defendants  Strong  &  Sons,, 
replication  and  decree  pro  confesso  against  defendant  Skirm,, 
receiver. 

Mr.  John  S.  Voorliees,  for  the  complainants. 

Mr.  Alan  H.  Strong,  for  the  defendants  Strong  &  Sons. 

Emery,  V.  C. 

The  bill  in  this  case  is  filed  to  compel  the  performance  of  an 
agreement  in  writing  made  by  Strong  &  Sons,  three  of  the  de- 
fendants, with  the  People's  National  Bank  of  New  Brunswick, 
one  of  the  complainants,  dated  May  27th,  1890,  and  relating  to- 
the  assignment  of  a  judgment  owned  by  the  bank  to  Strong  & 
Sons,  for  certain  uses  and  purposes  specified  in  the  agreement. 
The  general  purpose  of  the  agreement  was  the  application  of  a 
sum  of  money  (J526.38)  in  Strong  &  Sons'  hands  to  the  pay- 
ment of  the  judgment  held  by  the  bank,  and  to  carry  out  this^ 
purpose,  the  agreement  provided,  among  other  things,  that  the 
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bank  should  assign  the  judgment  to  Strong  &  Sons,  whereupon 
the  latter  were  to  apply  the  moneys  on  account  of  the  judgment 
and  then  at  once  commence  supplementary  proceedings  on  the 
judgment  to  make  the  application  "legal  and  safe;''  and  when 
this  was  done  the  agreement  provided  that  Strong  &  Sons  would 
reassign  the  judgment  to  the  bank  and  pay  them  sixty  per  cent* 
of  the  moneys,  retaining  forty  per  cent,  for  their  compensation. 

The  bank  now  files  this  bill  to  obtain  the  payment  of  the 
money  and  the  reassignment  of  the  judgment,  joining  with  it,  as 
complainant,  the  receiver  who  was  appointed  under  the  supple- 
mentary proceedings  on  the  judgment  taken  on  the  application 
of  Strong  &  Sons,  who  are  still  the  holders  of  the  legal  title  to 
the  judgment. 

Strong  &  Sons  had  received  this  money  on  April  15th,  1890,. 
as  the  attorneys  of  one  Travers  and  his  judgment  creditor,  and 
as  to  the  claims  of  these  persons  to  the  money,  the  agreement 
expressly  provided  that,  in  order  to  carry  out  the  agreement 
between  the  bank  and  Strong  &  Sons,  "it  will  be  proper  to 
secure  an  abandonment  of  said  claim  of  John  Travers  and  his 
judgment  creditor.'^  This  abandonment  was  procured,  all  par- 
ties being  satisfied  that  Travers  and  his  creditor  had  no  right  to 
the  money.  The  money  had  been  received  by  Strong  &  Sons 
from  one  Daly,  as  the  judgment  debtor  primarily  liable  to  John 
Taylor  (the  bank's  debtor),  upon  judgments  which  Taylor  had 
obtained  in  1880  against  Daly  as  primarily  liable  and  Travers 
as  secondarily  liable.  Travers,  supposing  that  these  judgments 
had  been  paid  by  him  through  sales  of  his  property  on  execu- 
tion, employed  Strong  &  Sons  to  collect  the  amount  from  Daly 
by  proceedings  under  the  Practice  act,  section  36,  for  obtaining 
the  benefit  of  the  judgments  as  against  Daly.  Daly,  the  j^ersoiv 
primarily  liable  to  Taylor,  who  did  not  deny  his  liability  on  the 
judgments,  paid  the  amount  of  the  judgments  to  Strong  &  Sons, 
as  attorneys  of  Travers  and  his  assignee,  and  the  proceedings  on 
behalf  of  Travers  were  not  prosecuted.  While  still  holding 
the  money  in  their  hands.  Strong  &  Sons  ascertained  that  Travers 
was  mistaken  in  supposing  that  the  judgments  had  been  paid  by 
the  sale  of  his  lands. 
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Taylor,  the  judgment  creditor  of  Daly  and  Travers,  bad 
become  embarrassed  since  the  recovery  of  his  judgments  against 
Daly,  and  the  fund  in  Strong  &  Sons'  hands  was  liable  to  be 
made  the  subject  of  claims  by  Taylor's  judgment  creditors.  So 
far  as  appears,  no  claims  had  actually  been  made  by  any  persons 
to  the  fund  up  to  the  date  of  the  agreement  in  suit.  In  this 
posture  of  affairs  and  on  August  28th,  1890,  Strong  &  Sons 
made  with  the  bank  this  agreement  now  in  question.  This 
agreement  recited  that  Strong  &  Sons  had  in  hand  $526.48,  as 
the  proceeds  of  two  judgments  recovered  many  years  previous 
by  Taylor  against  Travers  and  Daly,  and  that  it  was  collected 
by  them  for  Travers,  on  his  claim  that  he,  as  secondarily  liable, 
was  entitled  under  the  statute  to  collect  this  money  from  Daly, 
who  was  primarily  liable,  and  that  Travers  was  mistaken,  so 
that  this  money  would  appear  to  belong  to  Taylor  and  to  be 
liable  to  be  taken  by  his  creditors.  The  agreement  then  pro- 
vided that  the  bank  should  assign  their  judgment  against  Taylor 
to  Strong  &  Sons,  and  thereupon  Strong  &  Sons  should  apply 
said  moneys  on  account  of  the  judgment ;  *^  that  supplementary 
proceedings  be  then  at  once  commenced  against  John  Taylor  by 
the  counsel  of  the  bank  to  make  said  proceedings  legal  and  safe," 
and  that  when  this  is  done, 

''said  Strong  <&  Sons  will  reassign  said  judgment  to  the  bank  and  pay  said 
bank  sixty  per  cent,  of  said  moneys,  retaining  forty  per  cent  for  their  com- 
pensation, the  judgment  being  paid  to  the  extent  of  the  whole  amount  realiied 
against  Taylor.*' 

It  was  then  stated  in  the  agreement  "  that  to  accomplish  this 
it  will  be  proi>er  to  secure  an  abandonment  of  said  claim  of  said 
John  Travers  and  his  judgment  creditor."  No  specific  mention 
of  Daly,  who  paid  the  money  to  Strong,  or  of  Taylor's  creditors, 
or  any  other  claimants  than  Travers  and  his  creditors,  to  the  fund, 
is  made  in  the  agreement,  but,  in  reference  toother  claims, a  pro- 
vision is  next  added  in  the  agreement, 

"  that  if  at  any  time  said  money  shall  be  required  by  any  party  haying  a 
superior  right  thereto,  said  bank  will  return  so  much  thereof  as  it  shall  have 
received,  to  said  Strong  <&  Sons,  with  legal  interest  thereon  from  the  time  said 
bank  shall  receive  said  money,'' 
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and  the  agreement  concludes  with  the  provision  "  that  in  case 
said  proceedings  to  secure  said  moneys  in  the  hands  of  said 
Strong  &  Sons  shall  be  unsuccessful,  said  Strong  &  Sons  will  at 
once  reassign  said  judgment  to  said  bank." 

The  assignment  of  the  judgment  by  the  bank  to  Strong  & 
Sons  was  executed  and  delivered  simultaneously  with  the  agree- 
ment, and  Strong  &  Sons,  by  the  agreement  itself,  acknowledged 
the  receipt  of  the  assignment  of  the  judgment  for  the  uses  and 
purposes  mentioned  in  the  agreement. 

About  the  same  time,  Travers  and  his  assignee  (Ellen  Mitchell), 
-by  writing  dated  May  27tb,  1890  (one  day  previous  to  the  date 
of  the  agreement),  formally  renounced  their  right  to  the  money 
iu  Strong  &  Sons'  hands,  and  consented  that  they  might  appro- 
j)riate  it  as  they  deemed  might  be  legal  and  proper. 

Immediately  after,  and  on  August  29th,  1890,  the  defendants. 
Strong  &  Sons,  as  the  assignees  and  judgment  creditors  of  John 
Taylor,  under  the  bank's  judgment,  presented  a  petition  under 
the  Supplementary  Proceedings  act  (John  S.  Voorhees,  Esq., 
<the  counsel  of  the  bank,  being  named  as  attorney),  and  procured 
an  order  of  that  date,  for  discovery  &c.,  and  an  injunction  order 
restraining  Daly  from  paying  the  judgments  against  him  to 
Taylor  or  any  other  person,  and  also  restraining  the  petitioners 
{Strong  &  Sons)  from  paying  the  money  in  their  hands  to  Daly. 
On  this  petition,  and  after  the  examination  of  witnesses,  an  order 
was  made  by  Chief-Justice  Beasley,  on  May  17th,  1892,  appoint- 
ing the  complainant  George  C.  Ludlow  the  receiver  of  the 
property  and  things  in  action  of  the  defendants  John  Taylor 
and  William  Brandt,  belonging  to  or  held  in  trust  for  them  or 
either  of  them,  on  the  6th  day  of  October,  1888,  being  the  date 
of  the  issuing  of  the  execution  in  the  cause.  The  complainants, 
<;laiming  that  by  this  appointment  of  the  receiver  all  the  condi- 
tions which  Strong  &  Sons  were  entitled  to  require  under  the 
contract,  had  been  fulfilled,  demanded  of  Strong  &  Sons  the 
payment  of  the  amount  due  to  them  under  the  contract.  Strong 
&  Sons  demanded  of  the  bank  indemnity  against  the  claim  of 
t)ne  Skirm,  who  had,  in  1888,  been  also  appointed  a  receiver  of 
Taylor,  upon  proceedings  taken  by  creditors  of  Taylor  on  other 
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judgments  (one  prior  and  one  subsequent  to  the  bank's  judg- 
ment),  and  who  had,  in  October,  1890,  notified  Strong  &  Sods^ 
that  he  claimed  the  money  in  their  hands  as  such  receiver. 
There  is  no  evidence  that,  at  the  time  of  the  making  of  this- 
agreement,  either  Strong  &  Sons  or  the  bank  knew  of  Skirm's- 
appointment  as  receiver,  and,  upon  receiving  this  notice,  Strong 
&  Sons  informed  the  bank  thereof.  The  bank  were  willing  i(y 
give  this  indemnity  against  Skirm's  claim  on  receiving  the 
money,  but  on  all  the  parties  (including  the  receiver)  meeting  t(y 
adjust  the  matter,  a  further  demand  was  made  by  Strong  &  Sons, 
as  a  condition  precedent  to  their  payment  of  the  money  to  tlie- 
receiver,  that  the  receiver  should  agree  to  cancel  the  judgment 
obtained  against  Daly  and  Travers.  The  receiver  declined  to- 
accept  the  money  on  this  condition,  and  Strong  &  Sons  then 
refused  to  pay  over  any  of  the  money  in  their  hands,  either  to- 
the  receiver  or  complainant,  and  still  hold  the  money. 

They  based  this  refusal  upon  an  agreement  which  they  had 
made  with  Daly  subsequent  to  the  making  of  the  contract  with 
the  bank,  by  which,  as  they  claim,  they  agreed  with  Daly  that 
the  judgment  should  be  canceled,  and  received  Daly's  consent 
to  the  use  of  the  money  on  that  express  condition.  This  agree- 
ment of  Daly's,  which  is  attached  to  the  bill,  is  not  dated,  but 
it  is  proved  to  have  been  made  subsequent  to  the  agreement  with 
the  bank,  and  the  bank  does  not  appear  to  have  had  any  notice 
of  it  before  its  execution. 

This  agreement,  signed  by  Daly,  recites  the  collection  of  the 
money  by  Strong  &  Sons  from  Daly  and  the  circumistances  of 
the  mistake  of  Travers,  and  then  further  proceeds: 

**  Whereas,  it  was  and  is  my  wish  and  intention  that  said  moneys  be  appropri- 
ated to  the  payment  of  said  judgments  [against  Daly  and  Travers],  to  whomso- 
ever the  same  may  be  lawfuUy  owing  or  payable,  now,  therefore,  I  do  hereby 
request  the  said  W.  Strong  &  Sons  to  pay  over  the  said  money  to  the  said  John 
Taylor,  or  to  apply  the  same  as  his  moneys  to  their  judgment  against  said 
Taylor,  if  they  shall  lawfully  be  entitled  so  to  do,  in  the  same  manner  as 
though  said  payment  had  been  originally  made  for  the  benefit  of  said  John 
Taylor,  the  said  John  Taylor  having  consented  that  the  money  so  placed  in 
the  hands  of  W.  Strong  &  Sons  shall  be  applied  towards  the  payment  of  the- 
said  judgment,  and  provided  the  said  judgments  against  John  Travers  and  me- 
shall  be  canceled  of  record.' ' 
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Daly  does  not  appear  to  have  made  any  demand  upon  Strong 
&  Sons  to  cancel  their  judgment,  or  for  a  return  of  the  money 
to  him  by  reason  of  the  failure  to  cancel  it. 

The  complainants,  the  bank  and  the  receiver  having  brought 
suit  npon  the  contract,  made  Skirm  as  receiver  a  party  defendant, 
and  took  a  decree  j^ro  confesso  against  him,  but  did  not  make 
Daly  a  defendant,  nor  the  parties  whom  Skirm  represented. 

The  defendants,  by  answer  and  at  the  hearing,  claim  that  in 
this  suit  on  this  contract,  the  court  should  adjudicate  upon  the 
respective  claims  of  Skirm,  receiver,  and  of  Daly  to  the  money  ; 
that  no  decree  should  be  given  in  the  absence  of  Daly  (the  ob- 
jection of  his  non-joinder  being  expressly  raised  in  the  answer),, 
and  that  they  are  entitled  fairly  to  hold  the  money  as  against  the 
complainants,  until  the  adjudication  of  a  competent  court  (made- 
in  a  suit  wherein  all  parties  interested  in  the  application  of  said 
money  are  made  parties)  that  a  payment  of  the  moneys  to  the- 
complainant  would  be  a  legal  and  safe  payment.  An  objection 
was  also  raised  to  the  jurisdiction  of  this  court  on  the  ground 
that  if  the  suit  is  to  be  rested  solely  on  the  contract,  it  is  an  ac- 
tion for  the  payment  of  money,  which  should  be  prosecuted  at 
law. 

Upon  the  facts  above  stated,  established  by  the  admissions, 
in  the  pleadings  and  by  the  proofr,  I  reach  the  following 
conclusions : 

Fh*»t.  This  court  has  jurisdiction. 

Part  of  the  relief  asked  is  the  reassignment  of  the  judgment, 
and  the  rights  of  all  the  parties  under  the  contract  could  not  be 
justly  or  equitably  settled,  except  in  an  action  which  the  parties 
to  the  contract,  as  well  as  the  receiver,  are  parties.  As  to  the 
judgment,  the  agreement  and  the  assignment  of  the  judgment, 
constituted  the  defendants  Strong  &  Sons  trustees  of  the  judg- 
ment, for  the  purposes  and  on  the  terms  specified  in  the  agree- 
ment, which  trust  is  enforceable  in  equity. 

Second.  The  rights  of  the  bank  and  of  Strong  &  Sons  to  the 
money  in  the  hands  of  the  latter,  must  be  settled  upon  the  basis 
of  the  contract  between  them,  and  according  to  its  terms.  So 
far  as  it  relates  to  the  appropriation  of  the  money  in  Strong  &, 
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Sous'  hands  to  the  complainants'  judgment  and  the  claims  of 
any  parties  thereto^  the  legal  aspect  of  the  contract  is  substan- 
tially that  of  an  agreement  between  a  stakeholder  or  custodian 
of  the  fund  on  one  side,  and  a  claimant  to  the  fund  on  the  other, 
for  a  division  of  the  fund  between  them  on  certain  terms, 
mutually  agreed  on.  There  was  nothing  unlawful  in  the  making 
of  such  contract  under  the  circumstances  here  proved,  but  by 
making  such  contract,  Strong  &  Sons  deprived  themselves  of 
the  status  of  independent  stakeholders,  who  would  have  a  right 
to  have  all  conflicting  claims  to  the  money  settled  in  an  inter- 
pleader suit,  and  on  the  other  hand,  the  bank,  by  this  contract, 
gave  up  its  right  to  claim  all  of  the  money  in  Strong  &  Sods' 
hands. 

Strong  &  Sons  must  therefore  rely  solely  on  the  contract  for 
their  protection  against  other  claims  to  the  money.  Their  agree- 
ment with  one  claimant  for  an  interest  in  the  fund  deprived  them 
of  any  right  to  compel  any  other  claimants  to  interplead,  nor 
have  they  now,  as  against  the  complainant,  the  right  to  insist 
that,  in  this  suit,  they  shall  practically  have  such  interpleader 
and  adjudication  for  their  protection  under  the  contract.  Travers 
having  relinquished  his  claim,  as  provided  by  the  contract,  no 
other  claimant  was  a  necessary  party  to  this  suit  on  the  contract. 
Skirra,  however,  having  been  made  party  defendant  without  ob- 
jection, and  decree  pro  confesso  having  gone  against  him,  com- 
plainants and  defendants  are  entitled  to  whatever  benefit  the 
decree  in  this  suit  may  give  them. 

Third.  The  defendants  were  not  entitled  to  require  from  the 
receiver  as  a  condition  precedent  to  the  payment  of  the  money  an 
agreement  on  his  part  that  he  would  cancel  the  judgment  against 
Daly,  for  the  following  reasons : 

(1)  The  cancellation  of  the  judgment  by  the  receiver  person- 
ally was  a  matter  which,  if  he  chose,  he  could  submit  to  the  ad- 
judication of  the  court  which  appointed  him  and  to  whose  orders 
he  is  made  subject  by  the  statute.     Rev,  894,  §  ^^» 

Strong  &  Sons,  if  bound  to  pay  the  receiver  at  all,  were  bound 
to  pay  him  without  conditions,  and  the  agreement  in  this  suit, 
the  assignment  of  the  judgment  under  it  and  their  supplement- 
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ary  proceedings  estop  them  from  setting  up  as  against  the  receiver 
or  the  bank,  that  they  were  not  bound  to  pay  or  that  the  money 
was  not  held  by  them  in  trust  for  Taylor  and  payable  by  them 
as  such. 

(2)  Strong  <fe  Sons  had  no  right,  without  the  bank's  consent, 
to  enter  into  a  contract  with  Daly,  which  would  or  might  compel 
the  bank  to  litigate  Daly's  claim  to  the  money  in  a  suit  under 
the  contract  against  Strong  &  Sons,  nor  was  it  the  intention  of 
this  contract  that,  as  to  any  other  claimants  to  the  fund  than 
Travers  and  his  creditor.  Strong  &  Sons  should  have  any  adju- 
dication of  their  rights  in  an  action  on  the  contract.  The  express 
provision  in  the  contract  for  repayment  of  the  money  in  case  it 
should  afterwards  be  required  of  the  Strongs  by  any  person 
having  a  superior  right  thereto,  covered  both  Skirm's  and  Daly's 
claim  if  either  made  any.  It  was  the  only  provision  of  the  con- 
tract covering  that  subject,  and  its  express  provisions  on  this 
sabjeot  could  not  afterwards  be  extended  without  the  consent  of 
both  parties. 

The  contention  of  defendants  that  the  provision  of  the  con- 
tract that  '^  supplementary  proceedings  be  taken  to  make  said 
proceedings  l^al  and  safe,"  meant  that  the  money  should  not  be 
paid  over  unless  the  proceedings  were  *^  legal  and  safe,"  and  that, 
therefore,  in  order  to  recover,  the  bank  must,  in  a  suit  on  the 
contract,  bring  in  everybody  who  has  made  or  may  make  a  claim 
to  the  money,  and  that  they  are  not  entitled  to  any  money  until 
sach  a(|judication  that  the  payment  to  the  complainant  is  legal 
and  safe,  seems  to  me  to  subvert  the  general  intention  of  the 
contract  by  a  phrase  in  it  which  was  a  mere  statement  of  the 
parties  as  to  their  object  in  taking  the  supplementary  proceedings 
and  their  opinion  of  its  effect.  This  phrase  has  a  full  and  com- 
plete effect  by  such  interpretation  of  its  meaning,  and  thus  con- 
strued allows  the  contract  to  stand. 

Equally  without  foundation  is  the  claim  that  the  supple- 
mentary proceedings  have  not  been  *'  successful "  in  securing  the 
money  in  Strong  &  Sons'  hands  under  the  last  clause  of  the  con- 
tract. The  money  was  secured  by  these  proceedings  to  the  extent 
the  parties  intended  them  to  be  used  for  that  purpose,  and  they 
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did  not  intend^  by  the  use  of  these  words,  to  make  the  bank's 
right  of  recovery  under  the  contract,  depend  on  the  decision  of  a 
court  as  to  the  success  of  the  proceedings  in  establishing  the  right 
of  Strong  &  Sons  to  the  money  against  other  claimants. 

Fourth.  The  defendants,  under  the  terms  of  the  contract,  are 
liable  to  pay  to  the  complainant  bank  sixty  per  cent,  of  the 
moneys  in  their  hands  and  to  reassign  the  judgment  to  the  bank. 

Fifth.  The  payment  to  the  bank  must  be  made  through  the 
receiver,  who  is  entitled  to  receive  from  Strong  &  Sons  the 
whole  amount  in  their  hands,  with  interest  from  the  date  of 
the  order  for  injunction  on  Strong  &  Sons'  application  in  the 
supplementary  proceedings.  As  against  Strong  &  Sons,  the  re- 
ceiver is  entitled  to  interest  from  this  date,  and  Taylor  is  entitled 
to  the  credit  of  this  amount  on  the  judgment  of  the  bank.  After 
ftettling  his  account  with  the  court  of  his  appointment,  and  de- 
ducting his  fees,  he  will  pay  to  Strong  &  Sons  forty  per  cent  of 
the  principal  sum  received  by  him  from  them  with  interest  re- 
ceived by  him  on  the  whole  principal  sum  to  June  2d,  1892,  the 
date  when  Strong  &  Sons  refused  to  pay  unless  the  judgment 
was  canceled  and  interest  on  their  forty  per  cent,  from  that  date. 
Up  to  that  time.  Strong  &  Sons  were  entitled  to  act  on  the 
belief  that  the  matter  would  be  adjusted  on  the  basis  of  the 
payment  of  the  original  amount  in  their  hands,  and  as  between 
them  and  the  bank  should  not  be  charged  with  interest  before 
that  date.     Tlie  balance  the  receiver  will  pay  to  the  bank. 

The  costs  of  the  complainant  must  be  paid  by  Strong  &  Sons. 


Washington  Irving  Adams 

V. 

Stephen  W.  Carey  et  ux.  et  al. 

Covenants  relating  to  the  management  and  sale  of  real  estate  contidned  io 
a  declaration  of  trust,  which  was  signed  only  by  the  trustee,  cannot,  in  case 
of  resulting  trusts,  be  considered  as  covenants  or  limitations  of  their  estates, 
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oo  the  part  of  the  other  persons  for  whose  benefit  the  trusts  are  declared,  nor 
•does  their  acceptance  of  the  declaration  of  trust  in  such  cases  dispense  with 
the  necessity  of  their  signatures  under  the  statute  of  frauds,  when  the  declara- 
tion is  claimed  to  limit,  or  give  an  interest  in,  their  equitable  estates,  which 
arose  independently  of  the  declaration  of  trust 


Oq  bill  for  partition.     Hearing  on  bill  and  answer. 
Mr.  Robert  M.  Boyd,  for  the  complainant. 
Mr.  Edwin  B.  Goodell,  for  the  defendant  Carey. 

Emery,  V.  C. 

The  bill  in  this  case  is  filed  for  partition,  by  a  complainant 
daiming  an  equitable  estate  in  lands,  against  the  defendant  hold- 
ing the  legal  estate,  who  is  also  admitted  to  be  the  equitable  owner 
of  one-half  interest  in  the  lands,  and  against  the  other  owners  of 
the  equitable  interests.  The  existence  of  these  equitable  interests 
or  estates  in  the  lauds  is  not  denied.  The  case  was  heard  on  the 
bill  and  the  answer  of  the  defendant  Carey,  the  holder  of  the  legal 
title,  and  the  question  to  be  decided  is  as  to  the  effect  upon  the 
'Complainant's  equitable  intei^ests,  of  a  declaration  of  trust  signed 
by  the  defendant  Carey  at  or  shortly  after  the  date  when  the  legal 
title  was  conveyed  to  him.  It  appears  from  the  bill  and  answer, 
and  from  the  express  statements  in  the  declaration  of  trust,  that 
the  land  was  purchased  by  the  complainant,  Adams,  the  defend- 
ant Carey  and  two  others,  Samuel  Parker  and  Calvin  H.  Carter, 
•each  contributing  equally  to  the  payment  of  purchase-money, 
and  that  the  conveyance  was  made  to  Carey  for  the  joint  and 
equal  benefit  of  all.  Considering  simply  this  payment  by  four 
persons  and  a  conveyance  to  one  of  the  four,  there  can  be  no 
doubt  that  each  of  the  four  persons  became  at  once,  upon  the 
payment  and  conveyance,  an  equitable  owner  of  one-fourth 
interest,  and  that  Carey  held  the  legal  title  in  trust  for  all  and 
subject  to  the  right  of  each  owner  of  an  equitable  interest  to  call 
upon  the  trustee  for  a  conveyance  of  the  legal  title  to  his  share 
and  consequently  to  the  right  to  file  a  bill  for  a  partition. 

The  dispute  in  the  case  arises  upon  the  question  whether  the 
subsequent  provisions  of  Carey's  declaration  of  trust  change  these 
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equitable  rights  and  to  what  extent.  A  copy  of  the  declaratioD 
of  trust  is  annexed  to  the  bill.  It  is  signed  only  by  Carey,  and 
after  declaring  that  the  conveyance  was  made  to  Carey  in  trust 
to  and  for  the  joint  and  equal  use  and  benefit  of  Adams,  Parker,. 
Carter  and  himself,  and  that  each  one  of  these  had  paid  or  agreed 
to  pay  the  one  equal  fourth  part  of  the  consideration  money  for 
the  premises  conveyed  to  Carey,  Carey  covenants  in  the  follow- 
ing words : 

''Aifd  that  in  consideration  of  the  above  and  of  the  sum  of  one  dollar  to  me  in 
hand  paid  by  each  of  the  said  W.  Irving  Adams,  Samuel  M.  Porter  and  Calvin 
H.  Carter,  the  receipt  whereof  is  hereby  acknowledged,  I  do  hereby  covenant 
and  agree  to  and  with  them  and  each  of  them,  their  and  his  executors,  admin- 
istrators and  assigns  that  I,  the  said  Stephen  W.  Carey,  my  heirs  and  assigns 
shall  and  will  hold,  use  and  manage,  lease,  sell,  dbpose  of  and  convey  the  said 
land  and  premises  and  every  part  thereof  in  such  manner,  and  upon  such 
terms,  and  for  such  prices  or  considerations  as  may  be  from  time  to  time  fixed 
and  determined  upon  by  any  three  of  the  aforesaid  owners  (including  myself) 
the  executor  or  administrators  of  any  deceased  owner  representing  his  one- 
fourth  share  or  interest,  the  same  to  be  fully  expressed  to  me  in  writing,  and 
shall  and  will  account  for  and  pay  over  to  each  of  said  owners  or  his  heirs, 
executors,  administrators  or  assigns  the  equal  one-fourth  part  of  all  moneTS 
which  may  be  received  by  me  or  my  heirs,  executors,  administrators  or  assigns 
for  or  on  account  of  the  said  land  and  premises,  whether  by  lease,  sale  or  other- 
wise after  deducting  and  paying  all  taxes,  assessments  and  other  necessary 
charges  or  expenses  imposed  upon  or  incurred  by  reason  of  the  same.'' 

After  the  execution  of  the  declaration  of  trust  dated  October 
30th,  1875,  and  in  1876,  Parker,  one  of  the  purchasers,  died 
intestate  in  the  city  of  New  York,  leaving  a  widow  and  two 
children,  all  made  defendants  (one  of  the  children  being  an  io- 
fant),  but  no  executor  or  administrator  of  his  estate  has  been 
made  defendant,  nor  does  it  appear  whether  any  has  been  ap- 
pointed in  New  York  or  in  this  state.  Carter,  another  of  the 
four  purchasers,  died  in  1887,  intestate,  and  the  interest  he  held 
has  since  been  purchased  by  the  defendant  Carey,  who  is  now> 
therefore,  the  equitable  owner  of  one-half  interest  in  the  lands. 
One  of  the  owners  of  the  Parker  interest  being  an  infant,  and 
incapable  of  consenting  to  or  requesting  sale,  and  Carey  being 
now  the  owner  of  one-half  interest,  the  complainant  files  his  bill 
for  a  partition  of  the  lands,  alleging  that  Carey  refuses  to  sell  or 
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to  name  the  price  at  wliich  he  would  sell^  and  that  it  is  now  im- 
possible equitably  to  euforce  or  comply  with  the  conditions  of 
the  covenant  in  the  declaration  of  trust.  The  complainant  claims 
tliat  the  conditions  specified  in  the  declaration  of  trust  as  to  the 
sale  by  Carey  are  no  bar  to  the  bill  for  partition^  for  the  reasons 
(1)  that  the  situation  of  the  equitable  owners  has  been  substan- 
tially changed  by  the  act  of  the  trustee  himself,  in  acquiring  the 
additional  interest,  so  that  he  actually  now  controls  the  sale  ad- 
versely to  the  other  ceatuis  que  b^uat;  (2)  because  no  limita- 
tion of  time  or  provision  for  termination  of  Carey's  right  of  sale 
was  fixed,  and  it  was  therefore  void  as  violating  the  rule  of  law 
against  perpetuities  and  illegally  suspending  the  power  of  aliena- 
tion ;  (3)  because  no  consent  can  be  given  as  to  the  Parker  share 
because  of  the  infancy  of  one  of  the  owners. 

The  defendant  Carey,  by  his  answer,  admitting  the  facts  above 
stated  as  to  the  payments  of  the  purchase-money  and  the  con- 
veyance in  trust,  denies  complainant's  right  to  a  partition,  and 
claims  to  hold  a  legal  title  to  the  lands,  subject  to  be  divested 
only  in  the  manner  expressed  in  his  covenant  in  the  declaration 
of  trust.  This  claim  is  based  upon  the  contention  that  Carey, 
under  his  covenant,  holds  the  lands  as  trustee  under  an  active 
trust,  prescribed  by  the  declaration  of  trust,  and  that  the  entire 
rights  of  all  the  parties  in  the  lands  are  fixed  by  the  declaration 
o{  trust,  so  that  the  trustee  has  the  right  to  insist  upon  a  sale  in 
this  manner  only. 

The  case  upon  both  sides  has  been  fully  and  ably  argued  upon 
the  construction  and  effect  of  the  provisions  of  this  covenant  in 
the  declaration  of  trust,  and  upon  the  theory  that  this  declara- 
tion of  trust,  signed  by  Carey  alone  and  in  which  this  covenant 
on  his  part  is  inserted,  was  equivalent  to  a  declaration  or  grant 
signed  by  the  other  equitable  owners,  limiting  their  estates  in 
the  lands  to  the  language  or  terms  of  Carey's  covenant.  But,  as 
it  seems  to  me,  this  would  be  giving  to  Carey's  sole  declaration 
and  covenant  a  force  against  the  other  owners  to  which  it  is  not 
entitled.  The  equitable  estate  of  the  complainant  in  the  land 
resulted  not  from  Carey's  declaration  of  trust,  but  from  his  pay- 
ment of  a  portion  of  the  purchase-money,  and  arose  as  soon  as 
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the  money  was  paid,  or  agreed  to  be  paid,  aud  tlie  deed  was 
taken  in  Carey's  name.  It  would  have  existed  had  no  contem- 
poraneous or  subsequent  evidence  of  it  been  signed  by  Carey. 
Carey's  written  declaration  that  the  money  of  the  complainant 
was  so  paid,  and  that  he  held  the  legal  title  in  trust,  was  suffi- 
cient evidence  against  him  of  the  facts  from  which  complainant's 
equitable  estate  arose,  but  these  facts  might  have  been  proved 
otherwise,  and  even  by  parol.  How,  tlien,  can  the  addition  of 
a  covenant  by  Carey  to  this  declaration  of  trust,  declaring  how  he 
will  hold  the  property,  be  a  sufiScient  writing  under  the  statute 
of  frauds  against  the  other  owners,  to  impose  conditions  on  their 
equitable  estate  in  the  lands  ? 

The  declaration  of  tnist  was  not  made  by  Carey  dealing  solely 
with  lands  which  were  legally  and  equitably  his,  and  which  he 
was  conveying  to  the  complainant,  in  which  case  he  might  have 
attached  whatever  conditions  he  chose,  provided  they  were  legal, 
in  the  instrument  which  conveyed  an  equitable  estate  in  them  to 
others ;  but  he  was  here  only  furnishing  written  evidence  for  the 
other  owners  and  against  himself,  of  the  facts  showing  that  he 
held  as  trustee  and  admitting  the  trust.  The  other  owners,  in 
accepting  this  declaration  of  trust  and  atHiug  on  it,  if  they  did 
so,  would  not,  it  seems  to  me,  thereby  make  Carey's  covenant 
their  covenant  for  all  purposes  or  supply  the  defect  of  the  writ- 
ings required  to  be  signed  by  them  under  the  statute  of  frauds,  w 
order  to  give  any  interest  in  or  power  over  their  equitable  estates 
This  is  not  the  case  where  the  grant  of  an  estate  is  made  by  tli6 
deed  creating  it,  subject  to  a  condition  or  covenant  to  be  per- 
formed by  the  grantee,  and  where  the  acceptance  of  the  estate  by 
the  deed  containing  the  covenant  of  the  grantee,  makes  it  his 
covenant,  although  he  did  not  formally  execute  it.  The  cove- 
nant, therefore,  in  my  view,  was  a  covenant  of  Carey  alone,  and 
as  against  the  other  equitable  owners  cannot  be  made  to  operate 
as  a  covenant  or  grant  against  them  or  their  estates,  in  the  absence 
of  the  writing  on  their  part  required  by  the  statute  of  frauds. 
To  the  extent  that  the  parties  have  acted  under  the  declaration, 
they  are  equitably  bound,  of  course,  but  a  court  of  equity  should, 
it  seems  to  me,  on  the  application  of  any  equitable  owner,  inter- 
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^sted  advei-sely  to  the  trustee,  give  him  the  benefit  of  his  whole 
equitable  estate  in  the  lands,  subject  only  to  such  lawful  restric- 
tions thereon  as  have  been  authorized  in  writing  signed  by  him. 
Under  this  view  of  his  rights  the  complainant  has,  therefore,  an 
equitable  estate  in  these  lauds  which  would  entitle  him  to  a 
partition,  and  I  shall  so  advise,  without  determining  the  further 
questions  raised  by  the  complainant  as  to  the  construction  and 
validity  of  the  provisions  of  Carey's  covenants  in  the  declaration 
•of  trust. 


I  > 
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Alexander  T.  McGill,  Ordinary. 


Robert  S.  Gould 

V. 

Patrick  J.  Moulahan. 


Where  a  married  woman  dies,  leaving  an  insolvent  husband  surviving  her, 
•a  proper  third  person  who  has  borne  the  necessary  expense  of  her  suitable 
burial  maj  recover  from  her  estate. 


On  appeal  from  an  order  of  the  Essex  county  orphans  court. 

The  orde;r  appealed  from,  discharged  an  order  to  show  cause 
why  sufficient  lands  of  Mary  E.  Connolly,  deceased  intestate, 
should  not  be  sold  for  the  payment  of  her  debts,  which  was  made 
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upon  the  petition  of  Robert  S.  Grould^  the  administrator  of  her 
estate,  to  which  petition  was  annexed  an  account  which  exhibits^ 
that  Mrs.  Connolly  did  not  leave  any  personal  property,  and 
that  the  only  claim  against  her  estate  is  a  bill,  presented  by  J.  B^ 
Dowling  &  Son,  for  the  expense  of  her  burial.  It  does  not 
appear  by  whose  direction  that  bill  was  incurred. 

Mrs.  Connolly  left  a  husband  surviving  her,  but  he  is  without 
property  from  which  the  expense  of  her  interment  may  be  recov- 
ered. He  renounced  his  right  to  administer  upon  her  estate,  and,, 
some  two  months  after  her  death,  letters  of  administration  were 
issued  to  the  appellant,  Gould. 

The  stipulation  between  the  counsel  in  the  case  contains  this 
paragraph : 

"It  is  farther  agreed  that  the  alignment  upon  appeal  be  confined  to  the 
single  question  as  to  whether  the  lands  and  real  estate  of  a  married  woman 
who  dies  leaving  a  husband  her  surviving,  are  liable  for  her  funeral  expenses 
and  can  be  sold  by  an  order  of  the  orphans  court  to  pay  them,  under  the  statute- 
providing  for  the  sale  of  lands  of  a  decedent,  where  the  husband  of  the  deceased 
has  no  property  from  which  the  undertaker's  bill  can  be  collected,  and  whether 
the  decree  of  the  orphans  court  was  erroneous  in  this  respect." 

The  respondent  is  the  heir-at-law  of  Mrs.  Connelly. 

Mr.  Thomas  S.  Henry,  for  the  appellant. 

Mr.  James  M.  Trimble,  for  the  respondent. 

The  Ordinary. 

Every  person  has  the  right  to  have  his  or  her  body,  after 
death,  decently  buried.  Regina  v.  Stewart,  12  Ad.  &  E.  77S ; 
Chappie  v.  Cooper,  13  Mees.  &  W.  252;  Patterson  v.  Patter^ 
son,  69  N.  Y.  683;  MoOue  v.  Garvey,  U  Hun  662.  The 
reasonable  and  necessary  expense  of  according  that  right  is 
chargeable  to  his  or  her  estate.  Patterson  v.  Patterson,  9upra.. 
The  duty  of  securing  the  right  ordinarily  rests  with  the  personal 
representative,  and  if  there  be  no  such  representative,  or,  if  exist- 
ing, the  representative  fails  to  act,  the  exigency  of  the  situation 
will  permit  a  proper  third  person  to  afford  the  right,  in  favor 
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of  whom  the  law  will  imply,  from  the  representative's  obligation, 
a  promise  ui)on  the  part  of  the  latter  to  reimburse  the  reasonable 
expense  of  the  interment  to  the  extent  of  the  assets  of  the 
decedent's  estate  which  may  become  available  for  that  purpose. 
The  implication  of  such  a  promise  is  a  recognized  exception  to 
the  rule  that  an  action  will  not  lie  for  a  voluntary  courtesy. 
Force  v.  Haines,  2  Hart',  889  ;  Patteraon  v.  Pattei^son,  supra  ; 
Lakin  v.  Ames,  6^  Mass.  S^l. 

In  case  of  the  death  of  a  married  woman,  the  duty  to  bury 
her  and  discharge  the  expense  of  so  doing,  devolves  upon  her 
husband,  if  he  shall  survive  her.  Jenkins  v.  Tucker,  1  H.  BL 
90 ;  Bertie  v.  Lord  Chesterfield,  9  Mod.  31 ;  Ambrose  v.  Ker- 
rison,  10  C.  B,  776;  Bradshaw  v.  Beard,  1^2  C.  B:,  K  S.,  3U; 
Cunningham  v.  Reardon,  98  Mass,  538 ;  Weld  v.  Walkei*,  130 
Mass,  Ifi3;  2  Bright  H.  &  W.  521;  Mac  Queen  H.  &  W.  191; 
Schouler  H,  ik  W.  %  1^12;  Evers.  Dom,  Rel.  305.  His  liability 
for  the  expense  of  the  interment  does  not  arise  in  virtue  of  any 
interest  he  may  have  in  the  wife's  property,  but  from  the  per- 
sonal advantage  it  is  to  himself  to  have  those  persona  conjundoe 
with  him,  his  wife  and  lawful  children,  properly  maintained 
during  life  and  suitably  buried  at  death. 

The  question  whether,  if  the  husband  shall  perform  this  duly, 
he  may  be  reimbursed  from  his  wife's  separate  estate,  is  not  pre- 
sented in  this  inquiry.  The  cases  dealing  with  that  subject  ap- 
pear to  be  somewhat  at  variance.  See,  among  others,  Gregory 
V.  Lockyer,  6  Mad.  Ch.  63 ;  McCue  v.  Garvey^  1^  Hun  662 ; 
Freeman  v.  Coil,  27  Hun  447  ;  In  re  McMyn,  33  Ch.  Div.  575  ; 
Darmody's  Estate,  13  Phila.  207. 

The  point  in  the  present  inquiry  is  whether,  where  the  hus- 
band is  unable  to  bear  the  expense  of  his  wife's  burial,  her  estate 
may  be  held  liable  for  it. 

But  for  the  husband's  survival  of  his  wife,  the  obligation  to 
bury  her  and  to  pay  the  expense  of  that  burial  would  rest  upon 
the  representative  of  her  estate.  Is  the  husband's  obligation  in 
such  ease  substituted  for  the  representative's  so  that  its  existence 
dischai^es  the  representative's,  or  is  it  additional  and  primary 
thereto?    I  am  of  opinion  that  the  latter  clause  of  this  question 
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is  entitled  to  the  affirmative  answer ;  that  there  is  a  double  obli- 
gation when  a  married  woman  dies  leaving  a  husband,  a  primary 
obligation  on  the  husband  and  a  secondary  obligation  upon  the 
representative  of  her  estate,  and  that  the  mere  existence  of  the 
husband's  primary  obligation  does  not  discharge  the  estate's 
secondary  obligation,  although  the  husband's  performance  of  his 
obligation  may  effect  such  discharge.  The  wife  is  entitled  to  be 
suitably  buried  at  the  expense  either  of  her  husband  or  of  her 
estate,  otherwise  the  wealthy  wife  of  an  insolvent  husband  might 
be  subjected  to  the  burial  of  a  pauper.  And  it  appears  to  me 
to  follow  that  upon  the  faihire  of  the  primary  obligation,  for  any 
reason,  the  secondary  may  be  enforced.  Common  decency  and 
liumanity  is  r^arded  by  the  authorities  as  authorizing  a  speedy 
burial  of  a  decedent  by  any  proi>er  person,  unobstructed  by  hesi- 
tation in  measuring  the  responsibilities  of  the  husband  and 
representative,  and  such  exigency  affords  a  strong  reason  why 
both  those  responsibilities  for  reimbursement  should  remain 
available. 

By  the  stipulation  in  the  present  case  it  appears  that  the  hus- 
band is  insolvent,  and  therefore  any  effort  to  recover  from  him 
as  the  primary  obligee  would  be  abortive,  and  hence  that  imme- 
diate demand  against  the  representative  is  proper. 

My  conclusion  is  that  the  order  appealed  from  must  be 
reversed. 


In  the  matter  of  the  application  for  the  appointment  of  guardian 
of  the  person  of  Alexander  M.  Ross,  an  infant. 

The  rule  which  obtains  in  the  orphans  court,  that  guardianship  of  an  infant's 
person  will  not  be  awarded  to  one  person  and  the  guardianship  of  his  estate 
to  another,  should  control  the  prerogative  court  in  the  exercise  of  its  jurisdic- 
tion unless  the  application  of  the  rule  would  lead  to  great  hardship. 


Mr.  Samuel  P.  Savage,  for  the  petitioner. 
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The  Ordinary. 

The  petition  in  this  ease  is  by  the  mother  of  the  infant.  It 
alleges  that  the  father  lately  died  without  having  disposed  of 
the  guardianship  of  his  child  and  that  the  infant  is  now  under 
fourteen  years  of  age.  It  prays  that  the  mother  may  be  ap- 
pointed guardian  of  the  pei'son  of  the  infant.  It  does  not  ask 
that  she  be  appointed  guardian  of  his  estate.  It  does  not  state  a 
reason  why  she  should  not  also  be  appointed  guardian  of  his 
estate.  The  design  evidently  is  to  secure  a  separation  of  the 
guardianship  so  that  the  pereon  will  go  to  one  care  and  the 
estate  to  another. 

In  the  case  of  Tenbrook  v.  McColm,  7  Hoist,  97,  decided  in 
the  supreme  court  in  1830,  it  was  held  that  the  policy  of  the 
laws  of  this  state  forbade  an  orphans  court  awarding  the  guar- 
dianship of  an  infant's  person  to  one  and  the  guardianship  of 
his  estate  to  another.  The  chief-justice  (Ewing),  after  stating 
the  statutory  policy,  added : 

"  The  idea  of  parceling  out  the  guardianship  and  dividing  its 
duties  among  several,  I  do  not  find  recognized,  directly  or  indi- 
rectly, in  any  act  of  the  legislature. 

"  From  a  separation  of  these  duties,  while  v«ry  little  benefit 
can  be  anticipated,  many  inconveniences  and  considerable  in- 
crease of  expense  must  necessarily  follow.  The  policy  of  our 
laws  is  wisely  designed  to  prevent  such  consequences. 

"From  a  careful  review  of  the  acts  of  the  legislature  on  this 
subject,  and  from  a  reference  to  the  uniform  and  settled  practice 
of  the  state,  which  is  entitled  to  some  respect,  I  am  satisfied  the 
orphans  courts  are  not  authorized  to  divide  the  guardianship  of 
a  minor  and  commit  his  property  to  one  and  his  person  to 
another.^' 

This  decision  was  recognized  as  the  law  in  1835,  by  Chan- 
cellor Vroom,  in  Maiia^  of  the  Guardian  of  Abraham  Van 
HoideUj  2  Gr,  Ch.  220,  I  am  not  aware  of  any  later  decisions 
upon  this  subject.  These  cases  have  been  acquiesced  in  as  the 
law  of  this  state  to  this  time.  My  research  has  not  disclosed 
any  change  in  t)ie  statutory  policy  of  the  state. 
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While  the  decisions  referred  to  do  not  define  the  powers  of 
the  prerogative  court,  they,  and  the  statutory  policy  of  the  state 
exhibited  in  the  Orphans  Court  act,  must  have  an  influence  ^itli 
the  prerogative  court  in  the  exercise  of  its  jurisdiction,  and,  I 
think,  should  control  it,  except  possibly  in  a  case  in  which  the 
application  of  the  rule  would  lead  to  great  hardship.  Such  a 
case  is  not  presented  here.  My  understanding,  from  the  state- 
ments of  counsel,  is,  that  it  will  be  simply  convenient  to  have 
the  infant's  entire  estate  managed  by  a  trust  company,  which 
is  illy  fitted  to  also  control  his  person,  and  hence  that  the  guar- 
dianship should  be  divided. 

The  great  evil  of  two  guardianships  lies  in  two  sets  of  ac- 
countings and  expenses  for  the  accomplishment  of  that  which 
should  he  one  duty. 

I  think  that  the  court  should  condemn  such  a  separatioa 
anless  the  given  case  shall  present  strong  exceptional  features. 

I  will  therefore  deny  the  present  application,  without  preju- 
dice, however,  to  granting  guardianship  of  both  the  person  and 
estate  of  the  child  to  the  mother  when  it  shall  be  asked  for  ia 
any  proper  tribunal. 
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ON  APPEAL  FROM  THE  COURT  OF  CHANCERY. 

JUNE  TBRM,  1896. 


Truman  M.  Dodson  et  al.,  appellants, 


John  Sevars,  respondent. 

1.  A  creditor  who  has  failed  to  present  his  claim  to  the  executors  of  his. 
debtor  within  the  time  limited  by  the  orphans  court,  cannot  apply  to  the  court 
of  chancery  to  have  certain  bequests  and  devises  subjected  to  his  claim,  it 
appearing  in  his  bill  that  on  final  settlement  there  was  a  large  residue  left  in 
the  hands  of  the  executors. 

2.  Defects  in  the  proceeding  commented  on. 


5a  347| 

59  13» 

5a  347 

OJi  498 


On  appeal  from  an  order  of  the  chancellor,  wliose  opinion  is 
reported  in  Dodson  v.  Sevars,  7  Dick,  Ch.  Rep,  611. 

Mr.  John  H,  BackeSy  for  the  appellants. 
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Mr.  William  M.  Lanning,  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

This  case  is  before  the  court  on  an  appeal  from  an  order  sub^ 
taiuing  a  demurrer  by  John  Sevars,  the  respondent,  who  was 
one  of  several  defendants  in  the  court  of  chancery. 

The  general  aspect  of  the  bill  is  this :  The  complainants  in  the 
<;ourt  below  are  creditors-at-large  of  the  estate  of  the  late  James 
Taylor,  and  in  laying  the  ground  of  this  proceeding  they  all^e 
tl)at  the  executors  of  his  estate  settled  their  accounts  finally  in 
the  orphans  court,  having  obtained  a  decree  that  all  creditors 
who  had  not  come  in  within  the  time  limited  by  a  rule  duly 
4aken  and  published,  would  be  barred.  They  further  declaro 
that  they  did  not  present  their  claim  now  in  question  with  the 
executors  within  two  years  after  this  final  settlement  and  decree. 

It  likewise  appears  that  when  the  executors  thus  settled  they 
charged  themselves,  after  the  payment  of  all  debts,  with  a  bal- 
ance of  $61,399.60,  and  what  became  of  this  sum  is  not  told. 

The  demand  sought  to  be  enforced  is  less  than  one-fourth  of 
this  amount. 

This  being  the  situation,  the  complainants  exhibited  their  bill 
for  the  purpose  of  compelling  the  executors  to  take  possession  of 
-certain  personal  property  that  was  specially  bequeathed  to  the 
widow  and  granddaughter  of  the  testator,  and  to  sell  a  certain 
tract  of  land  that  the  will  directed  to  be  sold  for  the  benefit  of 
certain  members  of  his  family,  among  whom  the  proceeds  were 
to  be  divided. 

This  is  the  entire  scope  of  the  complaint,  with  the  exception 
that  it  prays  the  removal  of  the  executors  from  their  office  with- 
out assigning  anything  to  justify  a  course  so  rigorous. 

It  should  be  observed  that  this  bill  does  not  call  for  an  exami- 
nation of  the  state  of  the  assets  of  the  estate,  or  even  attempt  to 
show  why  it  is  necessary  to  resort  to  the  present  course  of  law. 

Regarding,  then,  this  bill  in  this  its  general  aspect,  it  is 
-deemed  to  be  manifest  that  it  stands  upon  a  theory  that  has  no 
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foundation  in  law  or  equity.  That  theory  is  nothing  but  this  t 
That  a  creditor  who  fails  to  put  in  his  account  before  the  settle- 
ment of  the  estate  in  the  orphans  court,  can  file  his  bill  to  have 
his  debt  paid  out  of  any  legacy  or  devise  he  may  select,  and  this 
without  any  reference  to  the  amount  of  primary  assets  which 
have  been  or  which  remain  in  the  hands  of  the  executor.  The 
general  rule  is  that  the  personal  property  undisposed  of  by  the 
testator  must  be  applied  before  the  things  bequeathed  or  the  land 
devised  can  be  resorted  to,  but  the  theory  in  question  is  con- 
structed on  the  basis  that  the  creditor,  refusing  to  subject  his 
claim  to  the  ordinary  course  of  administration,  occupies  the  van- 
tage ground  of  being  possessed  of  the  prerogative  to  disregard 
the  equitable  rules  touching  the  marshaling  the  assets  in  the 
payment  of  ordinary  creditors — he  can  appropriate  whatever 
devise  or  bequest  he  may  select. 

There  is  nothing  in  our  laws  to  warrant  such  a  contention, 
and  the  bill  is  therefore  demurrable  for  that  reason. 

There  are  other  defects  of  this  bill  that  appear  to  have  escaped 
notice. 

The  chancellor,  in  his  opinion,  says :  "  The  bill  states  that  the 
remaining  personalty  was  bequeathed  absolutely  to  Mrs.  Taylor, 
with  the  proviso  added  that  if  she  should  die  intestate,  leaving 
part  of  it  undisposed  of,  then  his  executors  were  to  convert  it 
mto  money  and  distribute  it.  This  statement  of  the  will  shows 
an  absolute  gift  for  an  indefinite  time,  with  unlimited  power  of 
alienation.  Such  a  gift  is  construed  to  carry  to  its  recipient  the 
absolute  ownership,  and  a  gift  of  that  which  remains  undisposed 
of  over  is  void.'^ 

There  can  be  no  doubt  of  the  view  thus  expressed,  and  it  is 
established  by  the  authorites  cited. 

The  itatus,  therefore,  in  this  respect  is  that  the  personalty  in 
question  passed,  on  the  death  of  Mrs.  Taylor,  to  her  personal 
representative,  and  yet  he  has  not  been  made  a  party  to  the  suit. 
No  decree  could  be  made  in  this  respect  in  the  absence  of  such  a 
necessary  party.' 

So,  also,  with  r^ard  to  the  tract  of  land  mentioned  in  the 
bill.  The  title  is  in  the  heirs-at-law  of  James  Taylor,  the  testa- 
tor, a  power  of  sale  merely  being  given  to  the  executors,  and 
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who  such  heirs  are  is  not  shown.     The  court  could  not  divest 
them  of  title  in  their  absence. 

None  of  the  foregoing  views  are  embraced  in  the  brief  of  the 
<x)unsel  of  the  respondent.  Had  they  been  suggested  in  the 
<30urt  below,  it  is  probable  that  the  decree  would  have  had  a 
wider  scope,  but  as  the  case  stands  on  this  appeal,  all  that  this 
-court  can  do  is  to  afiSrm  the  decree  as  it  appears  upon  the  record. 

For   affirmance — The    Chief-Justice,  Garrison,   Gum- 

3i£RE,  LiPPINCOTT,  MaGIE,  VaN  SyCKEL,  BoGERT,  BrOWN, 

Krueger,  Sims — 10. 
For  reversal — None. 


Madeline  E.  Roe  et  al.,  appellants, 


Charles  E.  Meding,  receiver  of  the  Butler  Silk  Manufacturing 
Company,  respondent. 

1.  The  fourth  section  of  the  Chattel  Mortgage  act  of  May  2d,  1885,  appliei 
not  alone  to  "judgment  creditors/'  but  to  all  creditors  of  the  mortgagor. 

2.  Under  the  said  fourth  section,  unless  the  mortgagee  takes  possession  or 
records  his  mortgage  immediately,  his  mortgage  is  postponed  as  to  all  creditors, 
whether  they  became  such  before  or  after  the  mortgage  is  recorded  or  possession 
taken. 

3.  Immediate  possession  or  immediate  recording  means  as  soon  as  may  be 
by  reasonable  diligence  and  dispatch  under  the  circumstances  of  the  case. 

4.  The  ninth  section  of  the  act  of  1886. has  a  twofold  purpose:  Finlt  it 
changed  the  previously-existing  law  requiring  a  mortgage  to  be  refiled,  by 
providing  that  when  once  recorded  according  to  the  act,  it  should  be  valid 
until  canceled ;  second,  it  enables  the  mortgagee,  who  fails  to  record  his  mort- 
gage immediately,  to  preserve  hb  lien  as  against  aU  persons  who  become 
creditors  of  the  mortgagor  after  the  mortgage  is  actually  recorded,  and  in  that 
respect  puts  him  on  the  same  footing  with  one  who  purchases  or  takes  a  mort- 
gage after  the  prior  mortgage  is  recorded. 


On  appeal  from  a  decree  advised  by  Vice-Cbancellor  Pitney, 
in  Meding  v.  Roe,  who  delivered  the  following  opinion. 

Bill  by  Charles  E.  Meding,  as  receiver  of  the  Butler  Silk 
Manufacturing  Company,  an  insolvent  corporation,  to  declare 
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void  a  chattel  mortgage  upon  its  plant  held  by  Madeline  A.  Boe 
«nd  one  Todd.     Decree  granted. 

This  bill  is  filed  by  a  receiver  of  an  insolvent  corporation, 
appointed  by  this  court,  against  a  party  holding  a  mortgage 
upon  the  chattels  of  the  corporation..  Its  object  is  to  obtain  a 
decree  of  this  court  declaring  the  mortgage  void.  The  complain- 
ant bases  his  equity  on  four  grounds — First,  that  the  mortgage 
was  not  executed  in  pursuance  of  authority  for  that  purpose 
given  by  the  board  of  directors ;  second,  that  it  was  purposely 
withheld  from  the  records  for  several  months  after  it  was  eze- 
•cuted,  and,  indeed,  until  the  day  before  the  application  for  the 
ap|)ointment  of  a  receiver  was  made  to  a  judge  of  this  court; 
4hird,  that  such  withholding  from  the  records  was  done  by  virtue 
of  an  agreement  between  the  parties  for  the  purpose  of  defraud- 
ing creditors ;  and,  fourth,  that  the  affidavit  was  insufficient. 

There  is  no  dispute  as  to  the  facts.  They  are  as  follows : 
The  insolvent  corporation,  the  Butler  Silk  Manufacturing  Com- 
pany, was  organized  under  the  General  Corporation  act  on  the 
14th  of  February,  1889,  by  Richard  V.  Butler,  Abram  Fardon 
^tid  James  Huntoon,  all  of  Paterson.  Its  object  was  the  manu- 
facturing of  silk,  and  its  place  of  business  was  Paterson.  Hun- 
toon  was  merely  a  nominal  stockholder,  and  never  took  any  part 
in  the  afiairs  of  the  company.  They  were  managed,  as  long  as 
it  existed,  by  Butler  and  Fardon.  Butler  was  president,  and 
^attended  to  the  manufacturing  department,  and  Fardon  was 
secretary  and  treasurer,  and  attended  to  the  financial  department. 
He  was  also  teller  in  a  national  bank  at  Paterson.  In  the  latter 
part  of  the  year  1892  the  corporation  was  largely  in  debt,  and  in 
fact  insolvent.  Its  financial  condition  in  this  I'espect  was  concealed 
from  its  creditors,  and  statements  made  and  exhibited  to  them 
showing  that  it  had  a  large  surplus.  About  that  time  the 
defendant  Miss  Madeline  Roe  and  her  brother,  Augustus  C. 
Roe,  who  were  cousins  of  both  Butler  and  Fardon,  became 
entitled  to  a  considerable  sum  of  money — nearly  $10,000 — by 
the  death  of  their  mother;  and  Augustus,  who  seemed  to  be 
somewhat  helpless,  was  thrown  out  of  a  home  and  employment, 
lu  this  situation  of  affairs  the  defendant  Madeline  Boe  applied 
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to  her  ooueio,  Butler,  to  give  a  position  to  her  brother,  as  employe^ 
in  the  Butler  silk  mill.     He  agreed  to  do  so  provided  she  and 
her  brother  would  loan  the  corporation  the  small  fortune  which 
they  were  about  to  receive,  to  enable  it  to  increase  its  machinery 
and  plant,  and  thereby  create  a  need  of  an  additional  man  in  the 
works,  and  proposed  to  give  them  a  chattel  mortgage  to  secure 
them.     Under  this  arrangement,  Miss  Roe.  began  paying  the 
money  that  she  received  from  her  mother's  estate  over  to  the  cor- 
poration as  fast  as  it  came  in  to  her,  and  also  borrowed  from  her 
brother's  trustee  his  share,  and  paid  that  over  to  it,  upon  the 
understanding  that  she  was  to  have  a  chattel  mortgage  upon 
the  plant  for  the  whole.     In  fact,  that  mortgage  was  prepared 
in  December,  but  was  not  executed  until  after  the  last  payment 
was  made,  which  was  some  time  in  April,  1893,  when  Miss  Roe, 
by  adding  her  own  savings  from  her  labor  for  years  to  the  money 
she  received  from  her  mother's  estate  on  her  own  and  her  brother's 
account,  made  up  the  sum  to  an  even  $10,000.     To  secure  this 
sum  the  chattel  mortgage  in  question  was  executed.     It  bears 
date  on  the  9th  of  May,  1893,  and  was  executed  on  that  day  by 
Butler,  as  president  of  the  company.     Miss  Roe  made  the  neces- 
sary affidavit  on  the  18th  of  May,  1893.     The  mortgage  was 
prepared  and  the  business  transacted  by  Mr.  J.  H.  B.,  a  real 
estate  agent  and  conveyancer  in  Paterson,  who  occupied  confi- 
dential relations  towards  Mr.  Butler.    Neither  Butler  nor  Fardon 
was  present  when  Miss  Roe  made  the  affidavit.     After  it  was 
made,  Miss  Roe  said  to  J.  H.  B. :  "  You  understand,  Mr.  B.,  that 
this  mortgage  is  not  to  be  recorded  until  I  send  you  word  myself?" 
And  she  says  that  he  (B.)  answered  :  "  I  think  so.  Miss  Roe."  And 
she  says  that  she  gave  this  direction  to  Mr.  B.  because  Mr.  Butler 
had  said  to  her,  when  the  mortgage  was  ready  for  execution,  that 
he  would  prefer,  for  business  reasons,  that  she  would  not  record 
it ;  but  that,  as  she  was  a  woman,  if  at  any  time  she  grew  nervous 
she  might  record  it  without  any  further  conversation  with  either 
Butler  or  Fardon.     Mr.  J.  H.  B.  placed  the  mortgage  in  his  safe, 
and  kept  it  there  until  Monday,  the  31st  day  of  July,  1893.    On 
Saturday,  the  29th  of  July,  Mr.  Fardon  was  arrested  for  a 
criminal  breach  of  the  federal  banking  laws,  and  lodged  in  jaiL 
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Miss  Roe  saw  him  on  Sunday,  and,  at  his  suggestion,  immediately 
sent  word  to  Mr.  J.  H.  B.  to  put  her  mortgage  on  record ;  and 
he  swears,  and  he  is  probably  right,  that  he  lodged  it  for  record 
on  Monday  morning,  July  31st,  but  the  clerk's  certificate  is  that 
it  was  so  lodged  at  four  o'clock  in  the  afternoon.  In  the  meantime, 
daring  the  business  hours  of  July  31st,  counsel  for  Mr.  J.  H.  B. 
was  engaged  in  preparing  a  bill  for  him,  asking  for  the  appoint- 
ment of  a  receiver  of  the  corporation,  and  Mr.  J.  H.  B.  made  an 
aflSdavit  to  it  on  the  31st  of  July.  Counsel  presented  it  to  a 
vice-chancellor  on  the  next  day,  August  1st,  and  it  resulted  a  few 
days  later  in  the  appointment  of  the  complainant  receiver.  The 
property  subject  to  the  mortgage  was  sold  free  and  clear  of  it  by 
order  of  the  court,  and  the  proceeds  are  in  court,  subject  to  its 
disposition.  Between  the  time  of  the  giving  of  the  mortgage 
and  its  filing  for  i*ecord,  the  corporation  continued  its  business, 
and  incurred  large  liabilities  for  materials  purchased  of  divers 
dealers  in  raw  silk  in  New  York  city.  Several  of  these  parties 
or  their  agents  were  sworn,  and  declared  that  they  had  no  sus- 
picion of  any  mortgage  or  lien,  and,  further,  that  they  had,  before 
selling  the  goods,  made  special  inquiries  of  Mr.  Butler  as  to 
whether  there  were  any  liens  of  any  kind  upon  the  plant  of  the 
corporation,  and  were  assured  by  him  that  there  were  none.  One 
other  creditor  examined  the  records  for  such  liens.  The  proofs 
show  that  the  giving  of  a  chattel  mortgage  by  a  manufacturer 
tends  to  seriously  injure  his  credit,  and  that  if,  in  this  case,  the 
mortgage  had  been  filed  as  soon  as  given,  it  is  probable  that  none 
of  the  credits  which  were  extended  by  the  various  dealers  to  this 
corporation  after  that  date  would  have  been  given.  The  proofs 
further  show  Miss  Roe  to  have  been  entirely  inexperienced  in 
business,  and  innocent  of  any  intention  to  defraud,  and  quite 
ignorant  that  such  might  be  the  effect  of  her  holding  her  mortgage 
off  the  record.  She  had  no  notion  what  the  ^^  business  reason '' 
was  that  Mr.  Butler  referred  to  when  he  asked  her  not  to  record 
the  mortgage.  In  December,  1892,  Miss  Roe  had  endorsed  a 
note  made  by  the  company,  for  its  accommodation,  to  the  defend- 
ant Todd,  its  landlord.  That  note  was  renewed  when  due,  with 
a  like  endorsement,  and  Miss  Roe  became  charged  as  endorser, 
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aud  after  her  mortgage  was  recorded  she  assigned  a  half  interest 
in  it  to  Mr.  Todd^  to  secure  him  for  her  endorsement,  and  he 
was  made  a  party  defendant  by  reason  of  such  assignment. 

Pitney,  V.  C.  (after  stating  the  facts). 

The  ground  principally  relied  upon  by  the  complainant  is  the 
withholding  the  mortgage  from  record  from  May  18th  until 
July  31st,  1893,  during  which  period  the  corporation  had  the 
benefit  of  the  credit  of  owning  this  silk  plant  free  and  clear  of 
encumbrance,  and  thereby  acquired  a  mercantile  credit  to  which 
it  was  not  entitled,  resulting  in  the  incurring  of  very  consider- 
able indebtedness  to  j)er8ons  who  are  now  the  creditors  of  the 
corporation,  and  are  represented  by  the  receiver.  The  right  of 
the  receiver  to  attack  this  mortgage,  as  a  representative  of  cred- 
itors, cannot  be  disputed  since  the  decision  of  the  case  of  Button 
Company  v.  SpeUmann,  6  Dick.  Ch.  Rep.  ISO,  which  was  affirmed 
by  the  court  of  errors  and  appeals,  6  Dick.  Ch,  Rep.  796.  The 
question  to  be  decided  depends  upon  the  true  construction  of  the 
Chattel  Mortgage  act  of  May  2d,  1885.  Rev.  Sup.  p.  pi. 
The  fourth  section  of  that  act  provides — 

"  That  every  mortgage  or  convejance  intended  to  operate  as  a  mortgage  of 
goods  and  chattels  hereafter  made,  which  shall  not  be  accompanied  by  an 
immediate  delivery,  and  followed  by  an  actual  and  continued  change  of  posses- 
sion of  the  things  mortgaged,  shall  be  absolutely  void  as  against  the  creditors 
of  the  mortgagor,  and  as  against  subsequent  purchasers  and  mortgagees  in 
good  faith,  unless  the  mortgage,  having  annexed  thereto  an  affidavit  or  affirma- 
tion made  and  subscribed  by  the  holder  or  holders  of  said  mortgage,  his,  her 
or  their  agent  or  attorney,  stating  the  consideration  of  said  mortgage  and  as 
nearly  as  possible  the  amount  due  and  to  grow  due  thereon,  be  recorded  as 
directed  in  the  succeeding  section  of  this  act" 

This  section  had  its  origin  in  the  act  of  March  24th,  1864. 
P.  L.  of  186i  p.  4,93;  Mc.  Dig.  of  1868  p.  61S.  That  act  pro- 
vided for  the  filing  of  a  mortgage,  instead  of  its  record,  and  did 
not  require  an  affidavit.  The  words  requiring  an  affidavit  were 
inserted  by  the  act  of  March  19th,  1 878.  P.  L.  of  1878  p.  1S9. 
The  act  of  March  12th,  1880  (P.  L.  of  1880  p.  S66),  provided 
merely  for  the  recording  of  chattel  mortgages.    It  seems  to  have 
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left  it  optional  with  the  mortgagee  whether  he  would  record  or 
file,  making  either  suflBcient.  The  act  of  March  25th,  1881  (P. 
L.  of  1881  p.  226)y  was  a  revision  of  all  the  legislation  on  that 
subject.  So  held  by  Vice-Chancellor  Van  Fleet  in  Bracher  v. 
iimith,  8  N.  J.  L,  J.  16.  That  act  omitted  the  clause  requiring 
^n  affidavit,  but  required  the  instrument  to  be  recorded.  That 
was  followed  by  the  act  of  1885,  in  which  the  requisition  of  an 
affidavit  was  again  inserted. 

The  verbiage  of  the  section  under  consideration  is  precisely 
the  same  as  that  of  the  original  act  of  1864,  with  the  addition  of 
the  provision  for  an  affidavit,  except  that  "  record  "  is  substituted 
for  "  filing.^*  Previous  to  any  legislation  on  this  subject,  this 
branch  of  the  law  was  in  an  unsatisfactory  condition.  The  result 
of  the  opinion  of  this  court  in  Runyon  v.  Groahon,  1  Beaa,  86, 
and  of  that  of  the  supreme  court  in  Miller  v.  Shreve,  6  Dutch, 
^50y  was  to  hold  chattel  mortgages,  where  the  possession 
of  the  chattels  remained  in  the  mortgagor,  prima  fade  void 
as  against  creditors,  but  capable  of  being  validated  by  proof  to 
the  satisfaction  of  the  trial  court  that  the  leaving  them  in  the 
l)ossession  of  the  mortgagor  was  not  intended  for  any  fraudu- 
lent purpose,  but  was  justified  by  the  circumstances  of  the 
case.  The  defect  of  this  state  of  the  law  was  twofold:  On 
the  one  hand,  the  absence  of  any  legalized  provision  for  record- 
ing such  mortgages,  and  thereby  giving  notice  to  the  world  of 
the  rights  of  the  honest  mortgagee,  cast  upon  him  the  burden,  iu 
^ch  case,  of  proving  his  honesty  and  the  reasonableness  of  his 
<X)nduct  in  leaving  the  chattels  in  the  possession  of  the  mort-' 
gagor,  to  the  satisfaction  of  a  jury,  with  the  risk  attending  the 
uncertainty  of  a  verdict.  On  the  other  hand,  the  entire  honesty 
and  good  faith  of  the  parties,  and  reasonableness  of  leaving  the 
mortgaged  chattels  in  the  possession  bf  the  mortgagor,  did  not 
alter  the  intrinsic  character  of  the  situation  as  to  third  persons 
•dealing  with  the  mortgagor.  They  were  still  liable  to  be  misled. 
It  followed  that  two  classes  of  persons  besides  the  immediate 
parties  were  liable  to  be  affected  by  this  situation— ^/irs^,  the  per- 
sons who  dealt  generally  with  the  mortgagor,  and  had  occasion 
to  give  him  mercantile  credit,  and  thereby  become  his  creditors- 
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at-large ;  second,  persons  desiring  to  purchase  the  very  property 
subject  to  the  secret  mortgage.  Being  ignorant  of  the  existence 
of  the  encumbrance^  and  seeing  the  mortgagor  clothed  with  the 
possession  and  apparent  ownership  of  the  property,  the  first  class 
would  naturally  give  him  the  mercantile  credit  due  to  such  ap- 
parent ownership ;  and  the  second  class  might  buy  and  pay  for 
chattels,  the  title  to  which  would  not  be  thereby  acquired.  Ex- 
perience has  shown  that  the  danger  to  this  latter  class  was  miti- 
gated by  the  beneficial  intervention  of  the  doctrine  of  estoppel,, 
as  pointed  out  by  Chief-Justice  Whelpley  iu  Milla*  v.  Shreve, 
6  Dutch.  ^60  (at  p.  S66)y  where  he  says :  "Although  the  mort- 
gage may  not  be  invalid  against  creditors  or  subsequent  pur- 
chasers for  want  of  possession  in  the  mortgagee,  it  by  no  means 
follows  that  it  may  not  be  void  against  subsequent  purchasers 
by  reason  of  the  mortgagee's  sufiering  the  mortgagor  to  use  and 
manage  the  mortgaged  chattels  in  such  a  way  as  to  deceive  bona 
fide  purchasers  as  to  the  right  of  the  mortgagor  to  sell  and  dis- 
pose of  the  chattels.  »  *  *  Or,  as  su^ested  by  Lord  Mans- 
field, the  property  subsequently  sold  might  be  held  discharged 
from  the  lien  of  the  mortgage,  as  sold  by  the  assent  of  the  mort- 
gagee by  the  mortgagor,  as  his  agent  authorized  to  do  so,  and 
receive  the  purchase-money  for  his  benefit."  But,  as  to  persons 
becoming  creditors  as  the  result  of  general  mercantile  dealing 
with  the  mortgagor,  the  practical  result  was  more  mischievous, 
and  called  for  and  received  legislative  consideration  and  treat- 
ment, resulting  in  the  Chattel  Mortgage  act  of  March  24th, 
1864.  That  it  was  intended  by  this  act  to  protect  creditors-at- 
large  is  manifest  by  comparing  its  verbiage  with  that  of  the 
section  providing  for  registry  of  mortgages  of  land.  This  last 
act  declares  that  such  mortgages  "  shall  be  void  and  of  no  effect 
against  a  subsequent  judgment  creditor,  bona  fide  purchaser  or 
mortgagee  for  a  valuable  consideration  not  having  notice  thereof, 
unless  '^  &c.,  while  the  Chattel  Mortgage  act  provided  that  "  such 
mortgage  unaccompanied  by  immediate  delivery '^  &c.  "shall  be 
absolutely  void  as  against  the  creditors  of  the  mortgagor,  and  as 
against  subsequent  purchasers  and  mortgagees  in  good  faith, 
unless "  &c.     The  words  "  good  faith,'*  used    here,  have  beea 
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held  to  mean  "without  notice.^'  Bank  v.  Spragrie,  6  C.  E. 
ijh.  5S6.  So  that,  with  r^ard  to  subsequent  purchasers  and 
mortgagees,  chattel  mortgages  are  put  on  precisely  the  same 
footing  as  those  of  real  estate.  But  it  is  impossible  to  escape  the 
conviction  that  the  l^islature  intended  to  give  creditors-at-large 
ao  advantage,  as  against  unrecorded  chattel  mortgages,  not  ac- 
<x>rded  to  such  creditors  as  to  mortgages  of  land.  As  to  these 
latter,  it  was  held  in  Bank  v.  JoneSy  6  Dick.  Ch.  Rep,  ^44  >  S. 
C.  on  appeal,  5  Dick.  Ch.  Rep.  486,  that  the  mere  withholding 
ti  mortgage  of  lands  from  the  records  for  a  long  period  of  time 
was  not  sufficient  to  render  it  fraudulent  and  void  against  a  sub- 
sequent mortgage  to  secure  a  prior  indebtedness,  which,  however, 
was  recorded  subsequent  to  the  record  of  the  older  mortgage,  and 
I  think  it  worth  while  to  say  of  this  case  that  its  particular  facts 
must  be  borne  in  mind  in  applying  what  was  there  said  and  the 
cases  cited.  But,  with  regard  to  the  Chattel  Mortgage  act,  the 
use  of  the  words  "subsequent  judgment  creditors,^'  and  the 
separating  those  words  from  "  subsequent  purchasers  and  mort- 
gagees '^  by  inserting  the  words  "  and  as  against,^^  leaves  no  room 
for  doubt  as  to  the  intention  of  the  legislature  to  protect  creditors- 
at-large.  Such  has  been  the  construction  put  upon  it  by  the 
courts.  Chancellor  Zabriskie,  in  De  Courcey  v.  lAtde,  4  C.  E. 
Gr.  115  (at  p.  119),  says:  "The  complainants  are  mortgagees, 
not  merely  negligent,  but  in  bad  faith.  They  made  an  agree- 
ment with  the  mortgagors  not  to  file  the  mortgage  [intending 
thereby]  to  preserve  a  false  credit  to  the  mortgagors,  and  to  im- 
pose upon  subsequent  creditors  and  mortgagees,  contrary  to  the 
provisions  and  spirit  of  the  act.''  He  then  points  out  the  differ- 
ence, alluded  to  above,  between  the  Chattel  Mortgage  act  and  the 
Beal  Estate  Mortgage  act  in  this  respect.  In  the  same  case, 
upon  appeal  {De  Courcey  v.  Collins,  6  C.  E.  Or.  367),  Chief- 
Justice  Beasley  (at  p.  369)  said :  "  This  is  a  remedial  statute,  its 
object  being  to  discourage  the  placing  of  secret  liens  upon  per- 
^nal  property;  and  this  object  is  obviously  promoted  by  re- 
<iuiring  that  these  mortgages  must  be  recorded  at  the  places  of 
the  residence  of  all  such  of  the  mortgagors  as  reside  in  this  state, 
and  in  the  case  of  others,  being  non-residents,  that  there  then 
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must  be  likewise  a  registration  in  the  county  in  which  the  chattels 
are  situate.  I  have  no  doubt,  therefore,  tliat  in  this  case  the 
mortgage  of  the  appellees  would  have  been  invalid  as  against 
any  creditor  of  the  mortgagors  obtaining,  bona  fde,  a  subsequent 
lien  on  the  articles  mortgaged.'^  In  Bank  v.  Sprague,  6  C,  E, 
Or,  6S0j  Mr.  Justice  Van  Syckel,  speaking  for  the  court  of  errors 
and  appeals,  says  (at  p,  637)  of  this  act :  "  The  object  of  the 
enactment  was  to  give  publicity  to  such  transactions,  and  to 
sweep  away  those  secret  arrangements  by  which  creditors  were 
embarrassed  and  defeated  and  purchasers  defrauded.''  He  holds 
that  as  between  successive  mortgagees  the  prior  mortgage  in  date 
is  secure  against  a  subsequent  mortgage,  if  it  is  either  filed,  or 
possession  taken  under  it,  prior  to  the  filing  of  the  subsequent 
mortgage,  and  puts  it  upon  the  ground  that,  as  between  such 
successive  encumbrances,  there  is  no  difference  between  the  Chattel 
Mortgage  act  and  that  of  lands.  But  tliiai  decision  does  not 
cover  the  case  of  creditors-at-large  who  have  given  credit  on  the 
strength  of  apparent  ownersliip.  Whatever  was  said  by  him 
looking  in  that  direction  was  subsequently  overruled  by  the  same 
court,  as  will  hereafter  appear.  And  see,  in  this  connection,  the 
language  of  Chancellor  Runyon,  in  Williamson  v.  Railroad  Co,, 
1  Stew.  Eq.  277  (at_p.  286),  and  of  Vice-Chancellor  Van  Fleet,^ 
in  Braclier  v.  Smith,  8  N.  J.  L.  J.  16,  where  he  says:  "It 
should  be  said  at  the  outset  that  one  of  the  principal  purposes 
of  all  legislation  on  this  subject  has  been  to  prevent  secret  pledgee 
of  chattels  being  made  as  security  for  debt." 

In  view  of  these  judicial  expressions,  and  the  evident  intentioi> 
shown  by  the  legislature  to  give  creditors-at-lai^  protection 
against  secret  liens  upon  chattels,  let  us  turn  again  to  the  lan- 
guage of  the  act  itself.  Now,  notwithstanding  what  was  said 
by  the  learned  judge  in  the  court  of  errors  and  appeals,  in  Ba'nk 
v.  Sprague,  6  C.  E.  Gr.  537,  it  seems  impossible  to  hold  that  by 
*'  immediate  delivery,''  in  the  Chattel  Mortgage  act,  the  legisla- 
ture did  not  mean  just  what  it  said.  Of  course,  the  words 
must  have  a  reasonable  construction,  as  applied  to  the  subject- 
matter,  and  "immediate  delivery"  must  be  held  to  mean  a  de- 
livery consummated  as  quickly  as  the  circumstances  of  "the  ca?e 
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and  the  character  of  the  chattels  will  permit  Unless  this  is 
done  the  law  declares  that  the  mortgage  is  absolutely  void  as  to 
creditors.  Such  a  mortgage  is  put  by  the  statute  upon  the  same 
footing,  as  to  creditors,  as  conveyances  of  land  made  without  con- 
sideration, for  the  purpose  of  defrauding  creditors,  at  the  common 
law  and  under  the  statute  of  Elizabeth,  This  was  so  declared 
and  decided  in  Williamson  v.  Railroad  Co.,  2  Stew.  Eq.  Sll, 
head-note  9.  The  subject  was  dealt  with  by  the  learned  judge, 
Depue,  speaking  for  the  court  of  errors  and  appeals  (at  p.  SS6), 
where  he  says :  "  There  is  a  distinction  made  in  the  statute  be- 
tween the  creditors  of  the  mortgagor  and  subsequent  purchasers 
or  mortgagees,  with  respect  to  the  avoidance  of  the  mortgage  for 
neglect  to  file  the  same  or  to  take  immediate  possession.  Pur- 
chasers or  mortgagees,  in  order  to  take  advantage  of  the  failure 
of  another  mortgagee  of  chattels  to  comply  with  the  statute, 
most  be  subsequent  purchasers  or  mortgagees,  taking  their  title 
under  the  mortgagor  in  good  faith.  A  purchaser  or  mortgagee 
acquiring  his  rights  with  notice  of  the  existence  of  the  ante- 
cedent mortgage  does  not  obtain  his  title  in  good  faith.  Conse- 
quently, possession  taken  of  the  mortgaged  property  under  a 
prior  chattel  mortgage,  however  long  postponed,  will  give  it 
priority  over  a  subsequent  purchase  or  mortgage,  if  possession 
be  taken  in  fact  before  such  subsequent  sale  or  mortgage  was 
made.  But  no  such  qualifications  apply  as  against  the  creditors 
of  the  mortgagor.  Their  rights  may  have  accrued  prior  or  sub- 
sequent to  the  mortgage,  and  yet  they  will  be  entitled  to  the 
benefit  of  the  statute.  Knowledge  of  the  existence  of  a  chattel 
mortgage  executed  by  the  debtor  will  not  preclude  a  creditor 
from  availing  himself  of  the  objection  that  the  mortgage  is  void 
because  it  was  not  accompanied  by  immediate  delivery  of  the 
things  mortgaged,  followed  by  an  actual  and  continued  change  of 
possession.  *  *  *  The  distinction  between  creditors  and 
subsequent  purchasers  or  mortgagees,  in  this  respect,  was  recog- 
nized in  the  opinion  of  this  court  in  Bank  v.  Sprague,  6  C.  E, 
Gr,  530.  The  chancellor's  construction  [in  this  case  1  Stew.  Eq. 
£85  bat.  S86  fop]  of  the  statute  holding  that  possession  of  the 
chattels  mortgaged,  taken  before  judgment  recovered,  will  not 
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give  validity  to  the  mortgage,  as  against  the  execution  creditor^ 
if  the  mortgage  was  not  filed  according  to  the  provisions  of  the 
act,  and  there  was  not  an  immediate  delivery  and  continued 
change  of  possession  of  the  things  mortgaged,  was  correct." 
This  language  removes  whatever  doubt  there  may  have  been 
thrown  on  the  subject  by  what  was  said  about  immediate  delivery 
by  the  same  court  in  the  former  case  of  Bank  v.  Sprague,  The 
court,  in  Williamson  v.  Railroad  Co.,  followed  the  case  of 
Thompson  v.  Van  Vechten,  ^7  N.  Y.  668,  considering  the  New 
York  statute,  which  is  precisely  similar  to  ours.  The  same 
doctrine  was  reiterated  in  Button  Company  v.  Spidmann,  6  Dick. 
Ch.  Rep.  mo  ;  affirmed  on  appeal,  6  Dick.  Ch.  Rep.  796.  In  6 
Dick.  Ch.  Rep.  1^8,  the  learned  vice-chancellor  says :  "  The  statute 
of  frauds  makes  a  deed  executed  in  fraud  of  creditors  absolutely 
void  as  against  the  creditors  of  the  grantor,  and  the  statute  under 
consideration  makes  a  chattel  mortgage  executed  in  disregard  of 
its  requirements  absolutely  void  as  against  the  creditors  of  the 
mortgagor.  To  invalidate  the  first,  fraud  must  be  shown, 
and  to  invalidate  the  second  it  must  appear  that  the  statu- 
tory requirements  have  not  been  observed  in  its  execution; 
but  when  the  first  has  been  shown  to  be  fraudulent,  and  when 
it  appears  that  the  second  was  not  executed  in  compliance  with 
the  requirements  of  the  statute,  then  both  are  placed,  by  positive 
law,  in  precisely  the  same  cat^ory ;  both  are  then  without  the 
least  legal  force  as  against  creditors,  and  must  be  so  treated  by 
the  courts.  To  invalidate  a  chattel  mortgage  executed  in  disre- 
gard of  the  requirements  of  the  statute,  the  person  assailing  its 
validity  is  not  required  to  show,  in  addition  to  such  fact,  that  it 
was  executed  to  defraud  creditors.  The  statute  requires  nothing 
of  that  kind,  but,  on  the  contrary,  expressly  declares  that,  if  the 
statutory  requirements  have  not  been  observed  in  its  execution, 
it  shall  for  that  reason,  and  that  reason  alone,  be  treated  as 
void  as  against  creditors.  The  fault  which  renders  it  void  as 
against  creditors  Ls  not  fraud,  but  the  failure  of  the  mortgagee 
to  perform  a  duty  which  the  statute  imposes  upon  him.^'  And 
see  MaHin  v.  Bovoen,  6  Dick.  Ch.  Rep.  452  (at  p.  JfiO).  This 
doctrine  does  not  give  creditors  the  right  to  come  into  court  and 
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•dispute  the  chattel  mortgage  before  they  have  obtained  a  judg- 
ment, or  otherwise  established  their  iK)sition  in  court.  They 
must  still  do  what  they  must  do  in  the  case  of  a  fraudulent  con- 
ireyanoe  of  land — establish  their  right  to  come  into  court  as 
creditors.  Button  Company  v.  Speilmariii  holds  that  a  receiver 
of  an  insolvent  corporation  represents  the  creditors,  and  gives 
them  the  standing  of  judgment  creditors.  We  thus  see  that  the 
statute  has  a  dual  aspect  or  character,  being  at  once  a  statute 
protecting  creditors  against  fraudulent  encumbrances,  and  a 
statute  providing  notice  by  registry  of  honest  encumbrances  in 
-order  to  establish  priorities  of  liens  according  to  merit. 

Now,  with  this  judicial  exposition,  it  seems  to  be  impossible 
to  hold  that  if  the  legislature  intended  that,  in  order  to  give  a 
chattel  mortgage  validity  as  against  creditors,  it  must  either  be 
accompanied  by  immediate  change  of  possession  or  filed  for 
record,  it  did  not  mean  that  it  should  be  so  filed  immediately. 
It  would  be  absurd  to  hold  that  while  a  mortgagee  could  not 
save  his  mortgage  from  the  ban  of  the  statute  by  taking  posses- 
sion at  a  period  long  after  it  was  executed,  but  prior  to  the 
recording  of  the  judgment  by  the  creditor,  he  might  still  save  it 
by  filing  it  for  record  at  such  late  day.  It  would  be  self-stulti- 
fication for  the  legislature  to  give  creditors  protection  against  a 
false  credit  due  to  the  apparent  ownersliij)  of  chattels  subject  to 
secret  liens  by  prescribing  in  one  breath  the  remedy  of  the  pub- 
licity due  to  an  immediate  change  of  possession,  and  take  it 
away  in  the  next  breath  by  legalizing,  as  an  alternative  to  such 
publicity,  the  very  secret  lien  against  which  protection  w^as 
needed.  Looking  again  at  the  language  of  the  act  as  it  was 
originally  enacted,  before  the  insertion  of  the  clause  requiring 
the  affidavit,  it  seems  to  me  that  it  is  quite  iu  accordance  with 
sound  rules  of  construction  to  hold  that  the  force  of  the  word 
''immediate"  extends  throughout  the  sentence,  and  applies  to 
the  "filing  or  recording"  as  well  as  to  the  "delivery  of  posses- 
sion." Its  classification  as  an  adjective  does  not  interfere  with 
this  construction.  The  sentence,  in  my  judgment,  should  be  con- 
strued as  if  it  had  been  written  thus : 
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"  Every  mortgage  of  chattels  shall  be  absolutely  void  as  against  the  creditors 
of  the  mortgagor  and  as  against  subsequent  purchasers  and  mortgagees  in  good 
faith  unless  it  be  accompanied  by  an  immediate  delivery  and  followed  by  an 
actual  and  continued  change  of  possession  of  the  things  mortgaged,  or  [a  true 
copy  thereof  be  filed]  [be  recorded]  as  directed  in  the  succeeding  section  of 
this  act." 

Read  in  that  way,  there  can  be  no  doubt  that  the  force  of  the 
word  "  immediate"  would  reach  both  members  of  the  sentence. 
It  is  hardly  necessary  to  say  that  the  subsequent  interjection  of 
the  clause  requiring  an  affidavit,  which  still  further  separated  the 
members  of  the  sentence  now  under  consideration,  did  not  have 
the  effect  of  altering  the  construction.  The  construction  which 
requires  an  immediate  filing  (recording)  as  well  as  an  immediate 
delivery  is  that  which  has  been  put  by  the  New  York  courts  upon 
their  statute,  which  is  precisely  like  our  original  act.  Thompson 
V.  Van  Vechten,  27  N.  Y.  668.  The  issue  there  was  between  a 
chattel  mortgage,  filed  several  months  after  its  execution,  and  a 
judgment  recovered  after  the  filing  of  the  mortgage,  founded 
upon  a  debt  incurred  between  the  date  of  its  execution  and  its^ 
filing.  Chief-Justice  Denio  (at  p.  681)  says:  "When  the  debt 
was  contracted,  Shaw's  mortgage  was  in  existence,  having  been 
executed  the  preceding  February,  but  it  was  not  filed  until  more 
than  a  month  afterwards.  Furthermore,  Shaw  was  in  default 
for  not  refiling  his  mortgage  from  the  7th  of  July,  1855,  inclusive, 
down  to  the  time  of  the  marshal's  sale.  I  am  of  opinion  that 
each  of  these  omissions  have  operated  to  give  the  executions  the 
preference  over  the  mortgage.  The  statute  of  1833  declares  that  a 
mortgage  not  filed  (where  there  is  no  delivery  of  possession)  shall 
be  absolutely  void  as  against  the  creditors  of  the  obligor.  P.  i.  of 
1833  oh,  279  §  1.  It  is  argued  that  this  embraces  only  creditors 
who  have  obtained  judgments  and  executions  during  the  time  when 
the  omission  to  file  existed.  If  this  were  so  the  act  would  not^ 
in  many  cases,  accomplish  any  beneficial  purpose.  One  propos- 
ing to  part  with  money  or  property  to  another,  under  a  contrai  t 
to  be  repaid  at  a  future  time,  could  obtain,  no  information  for  his^ 
guidance  by  a  search  at  the  proper  office.  But  it  was  the  appa- 
rent, and  I  think  the  real,  object  of  the  act  to  prevent  the  setting 
up  of  secret  mortgages  against  persons  who  might  deal  with  the- 
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mortgagor  on  the  faith  that  his  property  was  not  thus  encumberecU 
It  is  true  the  mortgage  cannot  be  legally  questioned  until  the 
creditor  clothes  himself  with  a  judgment  and  execution,  or  with 
some  legal  process  against  his  property,  for  creditors  cannot 
interfere  with  the  property  of  their  debtors  without  jirocess. 
But,  when  they  present  themselves  with  their  process,  they  niay,^ 
I  think,  go  back  to  the  origin  of  their  debt,  and  show,  if  they 
can,  that  when  it  was  contracted  the  encumbrance  with  which 
they  are  now  confronted  existed,  and  was  kept  secret  by  being 
withheld  from  the  proper  office.  I  observe  that  it  is  insisted 
that  the  bank  or  its  assignee  cannot  object  to  the  default  in  filing 
the  mortgage  before  the  debt  was  contracted,  because  it  is  not 
shown  that  the  notes  were  negotiated  to  them  during  that  time. 
But  I  think  the  right  to  a  preference  over  the  unfiled  mortgage 
attaches  to  the  debt,  and  accompanies  it  when  transferred  to 
another  in  the  course  of  the  n^otiation  of  commercial  paper.'^ 
This  doctrine  has  never  been  questioned,  but  always  followed,  u\ 
that  state,  the  latest  case  being  Karst  v.  Gane,  136  N.  F.  316. 
Numerous  authorities  in  other  states  were  cited  at  the  argument, 
but  I  deem  it  not  worth  while  to  refer  to  them  here.  The  con- 
struction put  upon  this  section  of  the  statute  by  our  sister  State 
of  New  York  is,  in  my  judgment,  founded  in  reason,  and  should 
be  adopted. 

It  remains  to  consider  whether  this  construction  is  discordant 
with  the  ninth  section  of  the  act,  which  provides — 

"That  every  chattel  mortgage  hereafter  recorded  pursuant  to  the  provisions 
of  this  act  shall  be  valid  against  the  creditors  of  the  mortgagor,  and  against 
subsequent  purchasers  and  mortgagees  from  the  time  of  the  recording  thereof 
until  the  same  be  canceled  of  record  in  the  manner  now  provided  by  law  for 
canceling  of  mortgages  of  real  estate/' 

This  section  was  first  introduced,  in  a  slightly  different  shape, 
in  the  act  of  March  12th,  1880  (P.  L.  of  1880  p.  266),  and  in  its 
present  shape  in  theact  of  March  25th,  1881  {P,  L,  of  1881  p,  226), 
Its  object  seems  to  have  been  to  give  the  same  value  and  effect 
to  the  mere  recording  that  by  the  original  act  was  given  to  filing 
the  instrument,  and  leaving  it  in  the  custody  of  the  oflScer  for 
inspection  by  interested  parties.     Reliance  is,  of  course,  placed 
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upon  the  words,  "shall  be  valid  from  the  time  of  the  recording 
thereof.'^  Does  that  expression  mean  valid  as  against  all  parties, 
or  only  as  against  subsequent  purchasers  and  mortgagees?  K 
the  former,  then  the  dual  aspect  of  the  act  established  by  the 
cases  above  cited  is  at  once  destroyed,  and  it  becomes  no  more 
than  a  mere  act  providing  for  notice  to  subsequent  purchasers, 
incumbrancers  and  judgment  creditors,  precisely  like  the  Land 
Mortgage  act,  and  all  its  value  and  force  as  an  act  against  frada- 
lent  encumbrances  for  protecting  unsuspecting  creditors  from  the 
•eflTect  of  secret  liens  on  personal  property  is  destroyed.  Such  a 
<K)nstruction  should  not  be  adopted  unless  no  other  reasonable 
one  offers.  I  think  the  section  should  be  construed  distributively, 
and  the  words  "  from  the  time  of  the  recording  thereof"  con- 
fined in  their  application  to  subsequent  purchasers  and  mort- 
gagees. Such  construction  preserves  the  symmetry  and  dual 
aspect  of  the  act,  and  makes  all  its  parts  accord  with  each  other. 
The  remedy  against  the  false  credit  of  apparent  ownership  of 
property  subject  to  secret  liens,  provided  by  the  fourth  section^ 
stands  by  the  side  of  the  provision  for  notice  as  against  subse- 
quent purchasers  and  mortgagees,  undisturbed  by  this  ninth 
section.  Here,  again,  the  arrangement  of  the  verbiage  throws 
some  light  on  the  question.  The  two  members  of  the  sentence 
are  separated  by  a  comma  after  the  word  "mortgagor,^'  the  last 
word  of  the  first  member,  and  the  second  member  is  commenced 
by  the  words  "  and  against,"  the  word  "  against ''  being  repeated. 
Now,  I  can  see  no  reason  why  the  sentence  should  have  been  thus 
divided  and  that  word  "against''  repeated,  if  the  legislature 
intended  to  put  creditors,  purchasers,  and  mortgagees  all  on  the 
same  footing,  and  take  away  from  creditors-at-large  what  was  so 
plainly  given  them  by  the  fourth  section.  For  these  reasons,  I 
am  unable  to  see  that  the  ninth  section  was  intended  in  any  wise 
to  affect  the  construction  of  the  fourth  section. 

It  is  next  to  be  observed  that  the  statute  lays  down  a  hard  and 
fast  rule  governing  these  transactions  which,  so  far  as  r^rds 
€reditor8-at-large,  is  not  affected  by  the  honesty  and  innocence 
of  the  motives  and  intentions  of  the  parties,  or  by  the  solid  con- 
sideration paid.     The  rule  which  prevails  in  conveyances  of  land 
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not  governed  in  this  respect  by  statutory  regulation,  that  when 
a  full  consideration  is  paid  the  fact  that  the  motive  of  the  grantor 
in  making  the  conveyance  was  to  defraud  his  creditors  will  not 
avail  to  render  it  void  as  to  them  unless  the  grantee  had  notice 
of  such  intention,  and  participated  in  it,  cannot  apply  here. 
Miss  "Roe  must  indeed  be  held,  upon  the  proofs,  to  have  been 
entirely  innocent  of  any  intention  to  mislead  the  company's 
creditors,  and  quite  ignorant  that  withholding  her  mortgage  from 
record  might  have  that  effect.  But  such  innocence  and  ignor- 
ance cannot  help  her  iu  the  face  of  the  statute.  The  intrinsic 
and  insuperable  diflBculty  in  her  way  is  that  she  made  use  of 
certain  machinery  which  the  law  permitted  her  to  use  with  com- 
plete safety  only  upon  certain  conditions,  and  those  conditions 
she  has  not  fulfilled.  She  was  misled  into  omitting  to  fulfill 
them  by  her  misplaced  confidence  in  her  relative,  and  deliberately 
directed  her  agent  to  keep  her  mortgage  in  his  safe,  and  not  put 
it  on  record  until  she  directed  him  to  do  so.  That  direction  she 
withheld  for  ten  weeks.  That  delay  was  fatal,  and  the  decree 
must  be  against  her.  It  is  hardly  necessary  to  say  that  Mr. 
Todd  can  have  no  better  standing  in  this  respect  than  his  assignor 
had.  This  result  renders  it  unnecessary  to  consider  the  otlier 
grounds  relied  upon  by  the  complainant. 

Mr.  John  W.  Origgs^  for  Madeline  E.  Roe  et  al. 

Mr,  Eugene  Stevenson,  for  the  receiver. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J. 

This  bill  is  filed  by  the  receiver  of  an  insolvent  corporation, 
appointed  by  the  court  of  chancery,  against  Madeline  A.  Roe, 
who  holds  a  mortgage  upon  the  chattels  of  the  cor])oration,  to 
obtain  a  decree  declaring  the  mortgage  void  as  to  creditors.  Be- 
tween the  time  of  giving  the  mortgage  and  its  filing  for  record, 
the  corporation  continued  its  business  and  incurred  large  liabili- 
ties, which  were  unpaid  when  the  receiver  was  appointed. 
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This  appeal  is  taken  from  the  decree  of  the  court  of  cliancery 
declaring  the  mortgage  void  as  to  the  creditors  represented  by 
the  receiver. 

The  case  of  Receiver  v.  Spielmariy  6  Dick.  Ch.  Rep,  IW, 
which  was  aflBrmed  by  this  court,  6  Dick.  Ch.  Rep.  796 y  estab- 
lishes the  right  of  the  receiver  to  challenge  the  validity  of  this 
fnortgage. 

The  decision  of  the  controversy  involves  the  true  construction 
of  the  Chattel  Mortgage  act  of  May  2d,  1885.  Rev.  Sup. 
p.  491. 

The  fourth  section  of  that  act  provides — 

**  That  every  mortgage  or  convejance  intended  to  operate  as  a  mortgage  of 
goods  and  chattels  hereafter  made,  which  shall  not  he  accompanied  bjan 
immediate  delivery  and  followed  by  an  actual  and  continned  change  of  posses- 
sion of  the  things  mortgaged,  shall  be  absolutely  void  as  against  the  crediton 
of  the  mortgagor,  and  as  against  subsequent  purchasers  and  mortgagees  in  good 
faith  "  Ac, 

unless  the  mortgage  has  annexed  an  affidavit  as  specified  in  said 
fourth  section  and  is  recorded  as  required  by  the  fifth  section. 

The  language  of  this  act  is  the  same  as  that  of  the  original 
«ct  of  1864  (P.  L.  of  1864  P-  49S),  with  the  addition  of  the 
provision  for  an  affidavit,  except  that  "  record  "  is  substituted 
for  ''  filing." 

That  these  acts  were  intended  to  protect  creditors-at-large  is 
apparent  from  the  fact  that  the  draughtsman  did  not  adopt  the 
language  of  the  act  requiring  the  registry  of  mortgages  of  real 
estate. 

That  act  provides  that  real  estate  mortgages 

''shall  be  void  and  of  no  effect  against  a  subsequent  judgment  creditor,  bona 
fide  purchaser  or  mortgagee  for  a  valuable  consideration  not  having  notice 
thereof  unless  recorded"  &c. 

The  omission  of  the  word  "judgment"  before  "creditors"  in 
the  acts  of  1864  and  1885  is  an  unmistakable  indication  that 
there  is  no  limitation  of  the  class  of  creditors  to  which  they  shall 
apply;  not  "judgment  creditors"  alone,  as  in  the  Real  Estate 
Registry  act,  but  all  creditors  without  exception. 
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Our  cases  uniformly  hold  that  the  object  of  these  enactments 
was  to  give  publicity  to  liens  upon  personal  property,  and  to 
sweep  away  secret  arrangements,  by  which  creditors  were  em- 
barrassed and  defeated.  De  Courcey  v.  Litile^  4-  ^-  ^-  Gr,  119  ; 
S.  a,  6  a  E.  Gr.  357 ;  Bank  v.  Sprague,  6  C\  E.  Gr,  530, 

And  the  eflFect  as  to  creditors  of  the  failure  to  take  immediate 
possession  or  to  record  the  chattel  mortgage  has  been  passed  upon 
by  this  court. 

In  Williamson  v.  Railroad,  2  Stew,  Eq.  336,  Mr.  Justice 
Depue,  in  delivering  the  opinion  of  the  court,  says:  "There  is 
a  distinction  made  in  the  statute  between  the  creditors  of  the 
mortgagor  and  subsequent  purchasers  and  mortgagees,  with 
respect  to  the  avoidance  of  the  mortgage  for  neglect  to  file  the 
same,  or  to  take  immediate  possession.  Purchasers  or  mort- 
gagees, in  order  to  take  advantage  of  the  failure  of  another 
mortgagee  of  chattels  to  comply  w^ith  the  statute,  must  be  sub- 
sequent purchasers  or  mortgagees,  taking  their  title  under  the 
mortgagor  in  good  faith.  A  purchaser  or  mortgagee  acquiring 
his  rights  with  notice  of  the  existence  of  the  antecedent  mort- 
-gage,  does  not  obtain  his  title  in  good  faith.  Consequently, 
possession  taken  of  the  mortgaged  property  under  a  prior  chattel 
mortgage,  however  long  postponed,  will  give  it  priority  over  a 
subsequent  purchase  or  mortgage,  if  jiossession  be  taken,  in  fact, 
before  such  subsequent  sale  or  mortgage  was  made.  But  no  such 
qualifications  apply  as  against  the  creditors  of  the  mortgagor. 
Their  rights  may  have  accrued  prior  or  subsequent  to  the  mort- 
gage, and  yet  they  will  be  entitled  to  the  benefit  of  the  statute. 
Knowledge  of  the  existence  of  a  chattel  mortgage  executed  by 
the  debtor,  will  not  preclude  a  creditor  from  availing  himself  of 
the  objection  that  the  mortgage  is  void,  because  it  was  not  ac- 
companied by  immediate  delivery  of  the  things  mortgaged,  fol- 
lowed by  an  actual  and  continued  change  of  possession.  The 
distinction  between  creditors  and  subsequent  purchasers  or  mort- 
gagees in  this  respect,  was  recognized  in  the  opinion  of  this  court 
in  National  Bank  of  Metropolis  v.  Sprague,  6  0.  E,  Gr,  530 P 
The  opinion  further  declares  that  "  the  chancellor's  construc- 
tion of  the  statute,  holding  that  possession  of  the  chattels  mort- 
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gaged  takea  before  judgment  recovered,  will  not  give  validity  to- 
the  mortgage  as  against  the  execution  creditor,  if  the  mortgage^ 
was  not  filed  according  to  the  provisions  of  the  act,  and  there 
was  not  an  immediate  delivery  and  continued  change  of  posses- 
sion of  the  things  mortgaged,  was  correct/' 

It  must  therefore  be  conceded  that  the  correct  interpretation 
of  the  fourth  section  of  the  act  of  1885  is,  that  if  the  mortgage 
is  unrecorded,  the  failure  to  take  immediate  possession  postpones^ 
.the  mortgage  to  all  creditors  of  the  mortgagor,  as  well  those 
who  become  creditors  before  possession  is  taken,  as  those  wha 
become  creditors  after  there  has  been  a  failure  to  take  immediate 
possession ;  the  mortgage  by  the  terms  of  the  act  is  invalidated 
by  such  delay  as  to  creditors. 

I  agree  with  the  vice-chancellor,  that  the  force  of  the  word 
^'  immediate  "  extends  throughout  the  sentence,  and  applies  to  the 
"  filing  or  recording,''  as  well  as  to  "  the  delivery  of  possession." 

The  protection  to  creditors  would  be  slight  if  the  mortgagee 
could  retain  his  priority  over  creditors  by  filing  his  mortgage 
long  after  it  was  taken  by  him,  instead  of  taking  possession  of 
the  goods  mortgaged.  The  policy  of  the  statute  cannot  be  so 
easily  defeated.  Immediate  possession  or  immediate  recording 
means  as  soon  as  may  be  by  reasonable  .dispatch  under  the 
circumstances  of  the  case. 

The  effect  of  the  ninth  section  of  the  act  of  1885  remains  to 
be  considered.     It  is  as  follows : 

"  That  every  chattel  mortgage  hereafter  recorded  pursnant  to  the  provisioiis 
of  this  act  shall  be  valid  against  the  creditors  of  the  mortgagor,  and  against 
subsequent  purchasers  and  mortgagees  from  the  time  of  the  recording  thereof 
until  the  same  be  canceled  of  record,  in  the  manner  now  provided  by  law  for 
canceling  of  mortgages  of  real  estate." 

This  section  had,  manifestly,  two  objects  in  view. 

One  was  to  change  the  law  requiring  a  mortgage  to  be  refiled, 
and  to  provide  that,  after  it  was  recorded  according  to  law,  it 
should  be  a  valid  encumbrance  until  it  was  satisfied  or  canceled 
of  record. 
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The  other  purpose  was  to  modify  the  rule  which  had  prevailed 
under  the  interpretation  previously  given  to  the  language  of  the 
fourth  section  of  the  act  of  1885. 

As  before  stated^  if  the  mortgagee  fails  to  record  his  mort- 
gage immediately^  he  cannot^  according  to  the  fourth  section, 
r^in  his  position  as  against  creditors  of  the  mortgagor  by  after- 
wards recording  it,  whether  they  become  creditors  before  or  after 
such  recording. 

In  my  judgment,  the  purpose  of  the  ninth  section  was  to 
enable  the  mortgagee  who  failed  to  record  his  mortgage  imme- 
diately, to  preserve  his  lien  as  against  all  persons  who  become 
creditors  of  the  mortgagor  after  he  records  his  mortgage,  and  in 
that  respect  to  put  him  on  the  same  footing  with  one  who  pur- 
chases or  takes  a  mortgage  after  the  prior  mortgage  is  recorded. 

This  interpretation  is  in  harmony  with  the  policy  of  the  regis- 
try law,  which  is  directed  against  secret  liens  and  not  against 
known  encumbrances,  and  it  gives  full  effect  to  the  words  "  from 
the  time  of  the  recording  thereof  until  the  same  be  canceled  of 
record.'^  It  is  also  just  in  its  operation,  as  there  is  no  good 
reason  why  the  law  should  favor  a  general  creditor,  who  has 
notice  from  the  record,  more  highly  than  it  does  a  purchaser  or 
mortgagee  with  like  notice. 

Unless  so  construed,  it  must  be  held  either  that  these  wordi^ 
in  the  ninth  section  have  no  effect  whatever,  so  far  as  creditors- 
at-large  are  concerned,  which  is  not  permissible  if  reasonable 
effect  can  be  given  to  them,  or  that  a  filing  at  any  time,  how- 
ever long,  after  the  credit  is  given,  entitles  the  mortgage  to 
priority  over  the  creditor. 

The  latter  construction  would  nullify  the  fourth  section  of  the 
act,  so  far  as  it  applies  to  general  creditors,  and  sweep  away  the 
goard  against  secret  liens. 

The  mortgage  of  the  appellants  was  not  recorded  as  prescribed 
by  the  act  of  1885,  and  it  is,  therefore,  subsequent  and  subject 
to  the  claims  of  all  persons  who  became  creditors  of  the  mort- 
gagor before  the  mortgage  was  recorded,  but  is  prior  to  the 
claims  of  all  those  who  became  creditors  after  it  was  recorded. 
In  this  case  it  appears  that  all  the  credits  were  given  before 
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the  mortgage  was  recorded,  and  the  decree  should  therefore  be 
affirmed. 

For   afirmanoe — ^The    Chief-Justice,    Garrison,  Gum- 

MEBE,   LiPPINCOTT,  MaOIE,  VaN  SyCKEL,  BoOERT,  BrOWN, 

BIrueger,  Sims — 10. 
For  reversal — None. 


Charles  Feder,  api)ellant, 

V. 

3oKS  A.  Van  Winkle,  receiver,  respondent. 

1.  Chattels  muBt,  to  constitute  them  fixtures,  be  actually  annexed  to  the 
real  estate  or  something  appurtenant  thereto.  They  need  not  necessarily  be 
attached  to  the  building ;  that  is  one  way  of  annexing  them  to  the  soil,  bat 
not  the  only  way. 

2.  To  satbfy  this  test,  it  is  not  material  whether  the  substructure  is  brick  or 
wood,  or  whether  the  machinery  is  annexed  to  the  building  or  rests  upon  a 
foundation  securely  laid  for  it  in  the  soil,  and  to  which  it  is  fastened. 

3.  The  fact  that  the  chattels  in  controversy  may  be  removed  and  sold  for 
other  uses,  or  that  they  were  not  made  for  special  adaptation  to  the  buikliDgs 
in  which  they  are  placed,  Is  not  decisive  of  their  character.  Those  qualities 
are  mere  circumstances  to  be  considered. 

4.  There  must  be  actual  annexation  with  an  intention  to  make  a  permanent 
accession  to  the  freehold,  but  it  is  not  necessary  that  there  be  an  intention  to 
make  the  annexation  perpetuaL  The  intention  must  exist  to  incorporate  the 
chattels  with  the  real  estate  for  the  uses  to  which  the  real  estate  is  appropriated, 
and  there  must  be  the  presence  of  such  facts  and  circumstances  as  do  not  lead 
to  but  repel  the  inference  that  it  is  intended  to  be  a  temporary  annexation. 

5.  The  chattels  in  this  case  were  actually  annexed  to  the  freehold ;  they 
were  fitted  for  and  applied  to  the  use  to  which  the  real  estate  was  appropriated, 
all  being  designed  for  and  necessary  to  the  prosecution  of  a  common  purpose. 
Thus  the  machinery  and  land  became  unified  and  incorporated  together  as  a 
whole,  subject  to  the  lien  of  the  real  estate  mortgage. 
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On  appeal  and  cross-appeal  from  a  decree  of  the  chancellor, 
•dated  February  11th,  1895,  in  Brown  v.  Riveriide  Bridge  and 
Iron  Worksy  an  insolvent  corporation,  on  the  application  of  the 
receiver  of  said  corporation. 

Mr.  John  W.  Origg9y  for  Feder. 

Mr.  Eugene  Stevenson,  for  the  receiver. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J. 

The  controversy  in  this  case  is  between  the  appellant,  who  has 
^  real  estate  mortgage,  and  John  A.  Van  Winkle,  receiver  of  the 
Riverside  Bridge  and  Iron  Works,  an  insolvent  corporation,  and 
relates  to  certain  machinery  which  was  used  in  its  business  of 
manufacturing  structural  and  bridge  iron.  The  said  company 
lad  been  engaged  for  fourteen  or  fifteen  years  in  carrying  on  its 
business  prior  to  its  insolvency. 

It  occupied  a  tract  of  about  two  acres  of  land,  on  which  the 
buildings  in  which  the  business  was  carried  on  were  erected. 

The  buildings  were — 

1.  The  main  shop,  sixty  by  one  hundred  and  sixty  feet.  It 
i?as  a  mere  shed,  having  no  floor  except  the  natural  earth. 

2.  The  office  building. 

3.  The  blacksmith  shop,  which  also  had  no  floor. 

4.  The  storehouse. 

5.  The  foundry,  which  had  no  floor. 

6.  The  machine  shop,  which  was  part  of  the  main  shop  and 
had  a  wooden  floor. 

7.  The  templet  shop  on  the  second  floor  over  a  part  of  the 
main  shop. 

8.  The  engine-room,  from  which  power  was  supplied  to  the 
different  machines. 

All  the  buildings  were  frame,  and  were  practically  joined 
together  as  one  enclosure,  the  pipes,  shafting  and  other  appli- 
ances running  from  one  into  the  other.     The  appellant  held  a 
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mortgage,  given  May  15th,  1889,  which  covered  the  real  estate 
by  its  description,  and  also  contained  the  following  clause : 

'^Also  all  steam  engines,  boilers,  shafting,  belting,  pulleys,  hoisting  appi- 
ratos  and  all  other  machinery  whatsoever,  with  all  connections,  fixtures  and 
appurtenances  thereto  belonging  upon  said  premises  or  In  the  buildings  erected 
thereon  or  any  of  them.*' 

This  mortgage  was  duly  recorded  as  a  real  estate  mortgage  on 
the  day  it  bears  date. 

In  order  to  establish  the  claim  of  the  mortgagee  to  the 
machinery  as  against  the  receiver,  it  must  appear: 

Mrat.  That  the  chattels  were  actually  annexed  to  the  real 
estate  or  something  appurtenant  thereto. 

Second.  That  they  were  applied  to  the  use  or  purpose  to  which 
that  part  of  the  realty  with  which  they  were  connected  was 
appropriated. 

Third,  That  they  were  annexed  with  the  intention  to  make  a 
permanent  accession  to  the  freehold. 

This  case  must  be  adjudged  by  the  law  as  propounded  in  the 
following  cases  in  this  court :  Blanche  v.  Rogers,  11  G.  E,  Gr. 
66S  ;  Penn  Insurance  Co,  v.  Semple,  11  Stew.  Eq.  676 ;  Spdden 
V.  Parker,  1  Dick  Ch.  Rep.  S92. 

The  diflBculty  arises  in  applying  the  rule;  each  case  must  be 
determined  according  to  its  particular  facts  and  circumstances. 

The  chattels  must,  to  constitute  them  fixtures,  be  actually  an- 
nexed to  the  real  estate  or  something  appurtenant  thereto. 

They  need  not  necessarily  be  attached  to  the  building;  that  is 
one  way  of  annexing  them  to  the  soil,  but  not  the  only  way. 

A  steam  engine  set  upon  a  brick  foundation  laid  in  the  earth 
without  any  attachment  to  the  building  is  unquestionably  a 
fixture. 

In  Speiden  v.  Parker,  supra,  a  derrick  set  in  the  ground  to 
hoist  stone,  and  a  track  laid  on  ties  in  the  ground  on  which  cars 
were  run,  were  held  to  be  fixtures. 

So  that  to  satisfy  this  test,  it  is  not  material  whether  the  sub- 
structure is  brick  or  wood,  or  whether  the  machinery  is  annexed 
to  the  building,  or  rests  upon  a  foundation  securely  laid  for  it  in 
the  soil,  and  to  which  it  is  fastened. 
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Neither  is  the  fact  that  the  things  in  question  may  be  removed 
and  sold  for  other  uses,  or  that  tiiey  were  not  made  for  special 
4idaptation  to  the  buildings  in  which  they  are  placed,  decisive  of 
their  character.  Those  qualities  are  mere  circumstances  to  be 
considered,  but  the  presence  of  them  does  not  necessarily  with- 
draw machinery  from  the  real  estate  mortgage.  A  steam  engine, 
to  take  on  the  qualities  of  a  fixture,  need  not  be  made  specially 
for  the  building  in  which  it  is  planted.  It  may,  like  any  other 
piece  of  mechanism,  be  removed  and  used  with  equal  advantage 
in  any  other  establishment  for  which  it  will  furnish  sufficient 
power. 

The  same  observation  will  apply  to  other  articles  which,  in  the 
court  below,  were  properly  adjudged,  in  accordance  with  almost 
all  cases  on  this  subject,  to  be  fixtures. 

There  must  be  actual  annexation  with  an  intention  to  make  a 
permanent  accession  to  the  freehold,  but  it  is  not  necessary  that 
there  be  an  intention  to  make  the  annexation  perpetual.  A  test 
so  severe  would  be  impracticable  in  its  application. 

The  intention  must  exist  to  incorporate  the  chattels  with  the 
real  estate  for  the  uses  to  which  the  real  estate  is  appropriated, 
and  there  must  be  the  presence  of  such  facts  and  circumstances 
4H3  do  not  lead  to  but  repel  the  inference  that  it  is  intended  to  be 
a  temporary  annexation. 

In  Blancke  v.  Rogers  two  machines  were  the  subject  of  con- 
troversy— a  "number  one,  four-sided,  inside  moulding  machine'' 
and  a  '^  number  one  clipper,  planer  and  matcher.'' 

The  opinion  says  that  no  adjustment  was  made  of*  them  to  fit, 
in  anywise,  to  the  place  where  they  were  put  for  use.  They 
were  placed  in  the  building,  upon  the  floor  of  a  room,  without 
support.  One  was  not  attached  in  any  way  to  the  soil  or  build- 
ing; the  other  was  partially  bolted  to  the  floor  with  screw-bolts. 
They  were  movable  in  the  building  and  were  moved  about  at 
the  convenience  of  the  owner,  and  run  from  different  parts  of 
the  shafting.     Blancke  v.  Rogers,  11  C.  E.  Gr.  666,  668. 

The  learned  justice  who  delivered  the  opinion  of  the  court 
was  clearly  right  in  saying  that,  while  such  chattels  may  be 
■30  annexed  to  and  incorporated  into  the  realty  as  to  become. 
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through  the  manner  of  annexation  and  the  purpose  of  the  owner^ 
a  part  of  the  freehold,  yet  there  was  an  absence  in  that  case  of 
evidence  to  show  such  annexation  and  intention. 

In  Penn  iMurcmce  Co.  v.  Semple  the  machines  were  fiistened 
to  the  floor  by  small  screws,  to  steady  them,  and  in  their  use 
some  were  moved  from  one  place  in  the  building  to  another. 

This  court  said :  "  There  was  no  evidence  in  any  act  of  the 
owners,  or  in  any  circumstance  growing  out  of  the  organiza- 
tion or  manner  of  conducting  the  manufacturing  establishment, 
showing  a  design  on  the  part  of  the  owners  to  make  a  perma- 
nent addition  of  the  property  in  dispute  to  the  realty." 

The  later  case  of'Spdden  v.  Parka*  was  a  controversy  respect- 
ing the  character  of  certain  appliances  used  in  connection  with  a 
stone  quarry  and  dock  in  Essex  county. 

They  consisted  of  three  boilers,  two  engines,  two  hoisting 
gears,  three  derricks  and  a  steam-pump,  with  connecting  pipes^ 
valves  and  pulleys,  all  located  in  or  near  the  quarry,  and  a  rail- 
road track  laid  from  the  quarry  to  the  dock  on  Passaic  river,  to 
transport  stone,  and  two  derricks  at  the  dock,  to  transport  the 
stone  to  boats. 

The  stationary  machinery  was  fastened  in  the  ground  and  was 
used  for  the  only  purposes  to  which  the  real  estate  was  put 
Upon  these  facts  this  court  rested  its  conclusion  that  these  appli- 
ances were  attached  to  the  freehold  with  the  intention  of  making 
them  part  thereof.  The  opinion  of  this  court  was  unaoimous 
and  was  concurred  in  by  Mr.  Justice  Kuapp,  who  delivered  the 
opinion  of  the  court  in  the  two  cases  last  cited. 

Not  one  of  the  implements  involved  appeared  to  have  been 
specially  adapted  to  the  place  in  which  it  was  used — some  were 
set  in  the  earth — and  all  could  have  been  removed  and  applied 
to  the  prosecution  of  a  like  business  elsewhere. 

The  decision  must  rest  upon  the  facts  that  the  appliances  were 
actually  annexed ;  that  they  were  adapted  to  and  used  in  the- 
business  for  which  the  realty  was  held  by  the  owner;  that  a 
common  purpose  was  to  be  promoted  by  attaching  the  cbatteJs^ 
to  the  freehold ;  that  the  just  inference  was  that  the  annexationi 
W9S  intended  to  continue  so  long  as  the  business  was  prosecuted 
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on  those  premises,  and  that  the  enterprise  was  intended  to  be 
permanent  in  the  sense  in  which  that  term  is  used  in  business 
transactions — permanent  as  contradistinguished  from  temporary. 
It  will  be  necessary,  therefore,  to  look  at  the  controlling  facts 
of  this  case  before  us  to  determine  whether  there  was  an  absence 
of  intention  to  incorporate  the  machinery  with  the  real  estate,  as 
in  the  Blanche  Casty  or  the  presence  of  such  intention,  as  in  the 
Speiden  Case, 

The  following  is  a  brief  statement  of  the  machines  included 
in  the  petition  of  appeal,  and  the  manner  of  their  annexation : 

Numbers  1,  2,  4,  5,  8,  10,  12,  13,  20,  21,  25,  26  and  52  are 
heavy  machines,  most  of  them  weighing  from  two  thousand 
pounds  to  six  thousand  pounds.  They  rest  upon  large  timbers 
laid  in  the  earth  to  their  full  depth,  and  they  are  fastened  to 
them  by  bolts  running  down  through  the  timbers. 

Numbers  49,  50  and  51,  in  addition  to  the  heavy  timbers  to 
which  they  are  fastened  at  the  base,  are  also  &stened  down  into  a 
subfoundation  of  concrete,  and  for  them  the  building  was  adapted 
by  cutting  boles,  and  running  pipes  from  the  boilers  in  the  boiler- 
house,  one  hundred  feet  away. 

Numbers  15, 16, 17  and  30  are  fastened  to  columns  of  the  shop 
by  bolts,  and  other  fastenings  in  some  cases. 

Numbers  5,  14  and  46  are  fastened  by  iron  or  wooden  rods, 
or  both,  let  down  from  the  beams  or  rafters  above. 

Numbers  28,  29,  40, 41,  42  and  45  are  festened  to  the  floor  by 
lag  screws,  which  are  heavy  bolts  with  a  screw.  The  lightest 
in  weight  is  four  hundred  pounds,  and  the  heaviest  is  eight 
thousand  pounds. 

Numbers  1  and  2  have  power  applied  by  a  belt  coming  through 
a  hole  in  the  roof. 

Numbers  45  and  46  were  adapted  for  use  by  the  adjustment 
of  timbers  and  braces  in  the  building,  and  the  cutting  of  holes 
through  the  floor  for  running  the  belt. 

In  view  of  these  facts,  I  am  of  the  opinion  that  these  chattels 
did  not  retain  the  character  of  personalty,'  as  in  the  Blanche  OasCy 
bat  w^re  transmuted  into  realty,  and  passed  to  the  mortg^ee  as 
in  the  Speidm  Case,     In  no  respect  was  that  case  stronger  for 
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the  mortgagee  than  is  this.  If  all  the  tests  necessary  to  con- 
stitute the  chattels  fixtures  were  satisfied  in  that  case,  thej  surely 
are  in  this  case. 

The  various  appliances  were  actually  annexed  to  the  freehold. 
They  were  fitted  for  and  applied  to  the  use  to  which  the  real 
estate  was  appropriated,  all  being  designed  for  and  necessary  to 
the  prosecution  of  a  common  purpose.  Thus  the  machinery  and 
land  became  unified  and  incorporated  together  as  a  whole. 

The  business  had  been  carried  on  for  fourteen  years,  and  save 
for  business  disaster  might,  and  probably  would,  have  been  prose- 
cuted indefinitely.  The  machinery  employed,  the  mode  of  its 
annexation  and  manner  of  its  use,  in  connection  with  the  realty 
as  an  entirety,  indicated  not  a  temporary  but  a  permaneDt 
accession. 

The  fact  that  the  machines  might  be  removed  and  utilized 
elsewhere  will  not,  under  the  circumstances  of  this  case,  serve  to 
sever  them  in  1^1  contemplation  from  the  freehold. 

The  decree  below  should  be  reversed  as  to  all  the  articles  above 
specified,  and  a  decree  rendered  in  accordance  with  the  views 
herein  expressed. 

For  reversal — Garrison,  Gummere,  Magie,  Van  Syckel, 
BoGERT,  Brown,  Krueger,  Talman — 8. 

For  affirmance — Ludlow,  Smith — 2. 


Caroline  M.  Babcock,  appellant, 

V. 

William  P.  Standish,  respondent. 

Money  paid  by  one  partner  to  his  individual  creditor  in  satis&ction  of  a 
just  debt,  and  received  by  the  creditor  without  knowledge  or  notice  that  it  is 
partnership  money,  may  be  retained  by  such  creditor  against  the  claims  of  the 
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partnership  or  the  other  partDers,  although  it  was,  in  fact,  monej  derived  ftom 
the  sale  of  partnership  property — cditer  as  to  partnership  property  transferred 
in  payment  of  an  individual  debt 


Oil  appeal  and  croes-appeal  from  a  decree  advised  by  Vice- 
l^haucellor  Van  Fleet,  whose  opinion  is  reported  in  Standish  v. 
Babcoeky  7  Dick.  Ch,  Rep.  6S8. 

Mr.  Cortlandt  Parker,  for  Standish. 

Mr.  Frank  Bergen,  for  Babcock. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J. 

The  decree  appealed  from  charged  upon  lands  of  Caroline  M. 
Babcock  the  sum  of  $921.50,  with  interest  from  January  10th, 
1889,  in  favor  of  Wilh'am  P.  Standish,  and  directed  that,  unless 
Ihat  sum  with  costs  should  be  paid  within  a  stated  time,  said 
lands  should  be  sold  to  raise  what  was  thus  charged  thereon. 

Caroline  M.  Babcock,  who  was  one  of  the  defendants  below, 
appeals  from  the  decree,  on  the  ground  that  it  was  erroneous  to 
charge  her  lands  with  any  part  of  that  sum. 

William  P.  Standish,  who  was  complainant  below,  appeals 
from  the  decree  and  contends  that  it  was  erroneous  in  not 
charging  on  said  lands  a  larger  sum. 

These  appeals  have  been  argued  together. 

To  make  intelligible  the  conclusions  I  have  reached  upon  the 
-case  presented,  a  brief  statement  of  the  pleadings,  showing  the 
issues  between  the  parties,  is  necessary. 

The  bill  was  filed  by  Standish  against  Caroline  M.  Babcock 
and  Frederick  A.,  her  husband.  It  charged  that  Frederick  A. 
Babcock,  Joseph  W.  Moyer  and  Standish,  in  1884,  entered  into 
a  written  agreement  of  partnership  in  the  business  of  purchasing 
and  selling  coal  lands  in  Schuylkill  county,  Pennsylvania ;  that 
under  that  agreement  lands  were  purchased  and  sold  at  a  profit, 
and  the  proceeds  of  the  sale  were  received  by  Frederick  A.  Bab- 
<»ck ;  that  in  1890  Standish  filed  a  bill  in  our  court  of  chancerv 
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agaiDst  Babcock  and  Moyer  for  an  accounting  and  settlemerm^  of 
the  partnership  affairs^  and  it  was  thereon  decreed,  on  Oc^c^bcr 
10th,  1892,  that  Babcock  was  indebted  to  Slandish  in  14,94 1  .7  % 
said  sum  being  Standish's  share  of  said  profits;  that  said  paro^fiX^ 
arose  from  the  purchase  and  sale  of  lands  in  said  county  ^^v'lii.ich 
were  bought  in  1884,  and  sold  to  one  Frisbie  on  January    Sth,. 
1889,  for  $15,000,  which  sum  was  then  paid  to  said  Babc:5<xJc; 
that  on  January  10th,  1889,  said  Babcocck,  out  of  said  simxxx    so- 
received,  paid  off  a  mortgage  which  then  encumbered  lands     of 
his  wife  amounting  to  $3,500  of  principal  and  the  interest   tfa^n 
due  thereon. 

The  bill  also  charged  that  the  decree  remained  unsatisfied^  a.nd 
that  Frederick  A.  Babcock  had  property  which  could  not  ^ 
reached  by  execution,  and  there  was  a  prayer  for  disco v^fy 
against  him. 

As  to  Caroline  M.  Babcock,  the  prayer  was  that  the  sum  j>»i<i 
by  her  husband  in  satisfaction  of  the  mortgage  on  her  la^«^* 
should  be  made  a  charge  and  lien  on  said  lands  in  favo**  ^^ 
Standish,  and  that  they  might  be  sold  to  raise  and  pay  bin  t:li&^ 
amount. 

The  bill  did  not  call  for  answers  without  oath. 

Caroline  M.  Babcock,  by  her  answer,  denied  knowledg^^    ^^ 
information  justifying  belief,  whether  the  agreement  of  pairt*^^"^' 
ship  set  out  in  the  bill  was  ever  entered  into,  or  whether,  vmT^^^^ 
it,  lands  were  purchased  and  sold  at  a  profit,  or  whether  the  p'^ 
oeeds  of  any  such  sale  were  collected  and  received  by  her  husl>^** 
She  admitted  that  Standish  had  filed  a  bill  in  the  court  of  ob^""^ 
eery,  against  Moyer  and  her  husband,  for  an  account  and  9^^^*^' 
ment  of  the  affairs  of  the  allied  partnership,  but  averred   ^    \ 
it  was  also  filed  against  her  and  one  Edward  M.  Babcock^   ^'^^  ^ 
after  having  been  duly  tried,  had  been  dismissed  upon  the  tX^^^^ 
as  to  her.     She  admitted,  on  information  and  belief,  that  &t^<^^^  * 
decree  as  was  set  out  in  the  bill  had  been  made  in  that  o^^^    ' 
She  denied  knowledge  or  information  in  respect  to  the  purob^ 
of  land  and  the  subsequent  sale  to  Frisbie,  or  the  receipt       • 
her  husband  of  $15,000  as  the  proceeds  of  that  sale,  and  sb^  ^^ 
complainant  to  make  proof  thereof.    She  admitted  that  the  HjdyL 
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gage  on  her  lands  had  been  paid  off,  but  denied  that  it  was  paid 
by  her  husband,  averring  that,  being  under  foreclosure,  it  was 
paid  by  her  son,  Edward  M.  Babcock. 

By  the  answer  she  further  averred  that  the  previous  bill  of 
Standish  had  charged  that  her  husband  had  applied  part  of  the 
money  received  by  him  from  the  sale  to  Frisbie  to  the  satisfac- 
tion of  the  moi*tgage  on  her  lands,  and  had  prayed  relief  by 
charging  as  a  lien  upon  her  said  lands  the  amount  so  paid,  and 
by  selling  said  lands  to  discharge  such  lien.  She  averred  that 
by  her  answer  to  that  bill  an  issue  was  presented  upon  those 
charges  which  was  duly  tried,  and  a  decree  made  thereon  that 
the  bill  should  be  dismissed  as  against  her,  with  costs.  She 
thereupon  claimed  that  the  matter  thus  established  by  that 
decree  was  conclusively  established  as  against  Standish,  and 
prayed  to  have  the  same  benefit  of  this  defence  as  if  she  had 
pleaded  the  decree  in  bar. 

To  this  answer  was  appended  an  affidavit  containing  the  cus- 
tomary averments  of  affidavits  to  answers,  and  the  further  aver- 
ments that  the  proceedings  and  decree  in  the  former  suit  were 
correctly  set  forth  in  the  answer,. and  tliat  a  copy  of  the  decree 
annexed  to  the  answer  was  true  and  correct. 

There  was  no  affidavit  or  certificate  of  counsel  such  as  is. 
required  to  be  annexed  to  a  plea  or  demurrer.  Rev,  p,  109  §  Z7. 
But  the  complainant  below  filed  a  general  replication  and  the 
cause  went  to  hearing  upon  those  pleadings. 

The  evident  purpose  was  to  interpose  the  defence  of  res  adjvdi- 
cola.  If  the  answer  in  that  respect  stood  for  a  plea,  the  burden 
of  proving  its  truth  devolved  upon  the  party  pleading,  for  it  i& 
plainly  an  affirmative  plea.  1  Dan.  Ch.  Pr.  718;  Stoayze  v. 
Swayze^  10  Stew.  Eq,  180.  If  it  is  to  be  deemed  a  defence  set 
up  by  answer,  it  must  be  sustained  by  proof.  For  if  this  answer 
was  called  for  and  put  in  under  oath,  it  will  not  be  evidence  of  new 
matter  set  up  in  defence.  In  either  aspect  proof  of  the  former 
suit,  including  the  pleadings,  which  would  show  what  issues  were 
there  tried  or  triable,  and  the  decree  thereon,  was  necessary  to 
support  the  defence.  The  case  before  us  discloses  no  proof  what- 
ever of  this  sort.     The  learned  vice-chancellor  who  tried  thia 
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case  indicates  by  his  opiuion  that  he  oonoeived  that  he  had  before 
him  the  proceedings  in  the  former  cause,  and  that  they  showed 
that  the  dismissal  therefrom  of  Caroline  M.  Babcock  was  ordered 
by  the  court  ex  mero  motu,  and  without  considering  the  issue 
presented  by  her  answer,  because  she  was  not  a  proper  party. 
If  the  record  disclosed  such  a  dismissal  it  would  probably  fail 
to  establish  the  truth  of  the  plea  or  answer.  If  the  record  did 
not  disclose  the  ground  of  dismissal,  extrinsic  evidence  could 
make  it  clear.  Russell  v.  PlacCy  94  U.  8,  606.  But  here  we 
have  not  the  record  of  the  former  cause,  and  in  its  absence  there 
is  nothing  to  support  the  defence  of  res  adjudicaJta, 

Although  this  defence  was  not  made  out  by  proof,  it  is  also 
true  that  the  proof  which  appears  to  have  been  made  in  this 
<»iuse  was  insufficient  to  justify  a  decree  in  favor  of  Standish. 
By  his  bill,  he  asserted  that,  in  equity,  the  lands  of  Caroline  M. 
Babcock  should  be  recharged  with  the  burden  from  which  they 
had  been  gratuitously  relieved  by  her  husband's  use  of  partner- 
ship funds  for  that  purpose,  and  made  to  satisfy  Standish  for  his 
share  as  one  of  the  partners.  Under  the  answer  he  was  required 
to  prove  the  partnership,  the  resulting  profit,  and  particularly 
that  the  $15,000  received  by  Frederick  A.  Babcock  were  the 
result  of  the  sale  of  partnership  property.  Without  such  proof, 
the  equity  here  asserted  was  not  established. 

But  the  case  before  us  is  barren  of  proof  upon  these  points. 
While  the  decree  in  the  former  cause  was  not  put  in  evidence, 
yet,  as  Caroline  M.  Babcock  had  set  it  out  in  her  answer  and  ap- 
pended a  copy  thereto,  Standish  had  a  right  to  rely  upon  it  as 
evidence  against  her  if  it  possessed  evidential  force  in  that  r^rd. 
But  it  was  not  competent  proof  against  her  of  the  facts  essential 
to  his  case.  For  although  she  was  originally  made  party  to  that 
suit,  she  was  dismissed  therefrom.  She  was  not  bound  by  the 
decree,  and  its  adjudications  on.  the  essential  facts  do  not  estop 
her  from  contesting  them  and  requiring  other  proof.  If  she  was 
a  proper  party  in  that  cause,  Standish  could  have  appealed  from 
the  order  dismissing  her  therefrom,  and  by  its  reversal  would 
have  bound  her  by  the  decree.     But  after  dismissal,  the  decree 
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was  as  ineffective  against  her  as  if  she  had  not  been  originally  a 
party  to  the  suit. 

As  the  decree  is  thus  unavailable  as  proof,  the  case  is  left  with- 
out proof  on  these  essential  points.  Indeed,  the  only  evidence 
upon  the  subject  is  that  of  Frederick  A.  Babcock,  who,  when 
called  as  a  witness  by  Standish,  repeatedly  declared  that  the 
$15,000  which  he  received  from  Frisbie  were  the  proceeds  of  the 
sale  of  railroad  bonds  and  stock,  and  not  of  the  coal  lands. 
While  it  is  true  that  he  is  estopped  from  this  defence  by  the  de- 
cree in  the  former  cause,  yet  he  is  admissible  to  testify  in  defence 
of  his  wife,  who  is  not  estopped  thereby. 

The  result  is  that  there  is  no  evidence  to  support  the  decree 
appealed  from. 

But  this  result  is  by  no  means  satisfactory.  The  learned  vice- 
chancellor  who  advised  the  decree  evidently  deemed  that  he  had 
before  him  evidence  that  raised  the  legal  questions  which  he 
decided.  Indeed,  his  opinion  indicates  that  he  believed  that  he 
had  before  him  not  only  the  pleadings  and  decree  but  also  the 
evidence  taken  in  the  former  cause,  for  he  states  facts  that 
nowhere  appear  in  proof  of  this  cause. 

If  we  assume,  as  he  did,  that  it  appeared  that  the  $15,00& 
paid  by  Frisbie  to  Frederick  A.  Babcock  was  the  price  of  lands 
belonging  to  the  partnership,  a  question  is  presented  decisive  of 
the  case. 

Although  the  charge  of  the  bill  was  that  Frederick  A.  Bab- 
cock had  paid  off  the  mortgage  on  his  wife's  lands  out  of  the 
f  15,000  received  by  him,  the  facts  proven  in  this  cause  do  not 
support  this  charge.  The  truth  was,  that  shortly  after  the 
receipt  of  that  sum  Frederick  A.  Babcock  paid  $6,000  of  it  to  his 
son,  Edward  B.  Babcock,  and  the  latter,  almost  immediately, 
applied  enough  of  that  sum  to  discharge  the  mortgage  on  his 
mother's  lands.  It  is  suggested  by  Standish's  counsel  that  these 
circumstances  point  to  fraud  and  justify  the  inference  of  collusion 
to  invest  the  discharge  of  the  mortgage  with  an  appearance  of 
filial  generosity,  while  in  reality  it  was  a  scheme  to  divert  part- 
nership funds  to  an  unlawful  purpose.  But  the  vice-chancellor 
failed  to  draw  any  such  deduction  from  any  evidence  before  him,. 
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and  our  review  of  the  evidence  before  us  oonvinces  us  that  in  so 
doing  he  was  not  in  error.  The  evidence  that  the  payment  of 
16,000  to  Edward  was  a  payment  npon  a  just  debt  honestly  due 
is  uncontradicted.  The  circumstances  supposed  to  be  suspicious 
are  explainable  by  the  near  relationship  of  the  parties,  and  will 
not  justify  an  inference 'of  fraud.  There  is  ample  corroboration 
of  the  ability  of  the  son  to  make  the  advances  to  his  father  out 
of  which  arose  the  indebtedness  upon  which  the  $6,000  were 
paid.  It  must  be  considered  as  established  that  the  payment 
was  made  upon  a  debt  honestly  due. 

We  also  think  that  the  evidence  before  us  plainly  shows  that 
the  son  received  that  payment  without  any  knowledge  that  the 
money  paid  was  or  was  claimed  to  be  partnership  funds.  Nor 
is  there  anything  discoverable  in  the  evidence  which  shows  that 
he  was  put  upon  inquiry  on  that  subject.  His  evidence  is  unccm- 
tradicted  that  he  supposed  the  money  thus  paid  him  was  from 
the  proceeds  of  the  sale  of  some  milroad  bonds  and  stock  made 
by  his  father. 

The  question^  then,  is  whether  Edward  B.  Babcock  can  retain 
money  paid  to  him  by  his  father  upon  an  honest  debt,  and 
received  by  him  without  knowledge  or  notice  that  the  money 
belonged  to  a  partnership  of  which  his  father  was  one. 

The  solution  of  this  question  is  not  affected  by  the  subsequent 
application  of  part  of  this  money  by  way  of  a  gift  to  his  mother. 
For  if  Edward  had  acquired  a  right  thereto  he  could  dispose 
of  it  at  his  pleasure. 

The  question  was  solved  by  the  court  below  by  the  application 
of  the  well-settled  doctrine  of  the  law  of  partnership  that  each 
partner  has  a  lien  on  partnership  property  for  the  payment  of 
partnership  debts,  and  upon  the  surplus  after  such  payment  for 
his  share.  1  Lind.  Part  *35^.  It  was  considered  that  it  fol- 
lowed from  this  doctrine  that  one  partner  might  follow  money 
belonging  to  the  partnership  into  the  hands  of  a  creditor  of  an 
individual  partner  who  had  received  it  in  payment  of  his  debt 
without  knowing  that  it  was  partnership  money,  and  might 
require  such  creditor  to  restore  the  money  so  received  to  the 
partnership,  or  at  least  to  account  for  his  share  thereof.    And 
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this  decree,  if  made  upon  the  facts  deemed  to  have  been  before 
the  vice-chancellor,  can  only  be  supported  upon  that  proposition. 

There  can  be  no  doubt  that  one  partner  cannot  give  away 
partnership  property,  or  things  procured  by  partnership  money, 
and  that  the  donee  will  be  deemed  to  be  a  trustee  for  the  part- 
nership and  required  to  account  for  such  gifts.  Shaler  v.  Trow^ 
bridge,  1  Stew.  Eq.  696;  Partridge  v.  WeUs,  S  Stew.  Eq.  176; 
S.  C,  4  Stew.  Eq.  S62.  Nor  can  one  partner  give  a  partner- 
ship obligation  in  payment  of  his  individual  debt  without  the 
<x>Dsent  of  the  other  partners,  and  it  has  been  held  in  this  state 
that  the  creditor  who  thus  accepts  partnership  obligations  from 
one  partner  has  the  burden  cast  on  him  to  prove  the  consent  of 
the  other  partners.  Memtchen  v.  Kennady,  S  Dutch.  230  ;  Dob 
v.  Hcdseyy  16  Johns.  34-  Nor  can  a  partner  transfer  or  create  a 
]ien  upon  partnership  property  for  the  payment  of  his  individual 
<]ebt  to  a  creditor  who  has  knowledge  that  the  property  so  trans- 
ierred  or  pledged  is  partnership  property.  Jfatlack  v.  JameSy  2 
BecL8.  1S6 ;  Clements  v.  Jessupy  9  Stew.  Eq.  669.  And  this 
doctrine  will  apply  to  partnership  money  paid  by  one  partner  to 
his  individual  creditor  if  the  latter  knows  that  the  money  belongs 
to  the  partnership.  Piercy  v.  Fynney,  L.  R.  12  Eq.  Caa,  69; 
Kendal  v.  Wood,  L.  R.  6  Exch.  243  ;  17  Am.  &  Eag.  Enoycl.  L. 
1250;  Davis  v.  Smith,  27  Minn.  390;  Dob  v.  HaUey,  ubi 
supra. 

In  the  opinion  delivered  in  the  supreme  court  in  Mectitchen  v. 
Kennady,  vM  supra,  Chief-Justice  Green  indicated  his  approval 
of  the  doctrine  declared  by  the  supreme  court  of  the  United 
States  in  Roget^a  v.  Batchelor,  IS  Pet.  221.  That  doctrine  was 
that  a  partner  could  not  apply  partnership  property  to  the  pay- 
ment of  his  individual  debt  so  that  the  title  of  the  partnership 
thereto  would  be  divested,  even  if  the  individual  creditor  was 
Ignorant  that  the  property  received  by  him  belonged  to  the  part- 
nership. Mr.  Justice  Story,  who  delivered  the  opinion  in  that 
case,  put  the  doctrine  upon  the  ground  that  the  true  question  was 
whether  the  title  to  the  property  had  passed  from  the  partnership 
to  the  individual  creditor.  The  reasoning  is  that  the  implied 
agency  of  one  partner  to  dispose  of  partnership  property  extends 
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only  to  its  disposition  for  partnership  purposes,  and  not  to  its 
application  to  the  purposes  of  one  of  the  partners.  An  indi- 
vidual creditor  receiving  property  upon  his  debt  may,  by  inquuy, 
discover  the  title  of  his  debtor  who  thus  applies  such  property, 
and  may  in  this  mode  be  chargeable  with  the  knowledge  which 
would  be  acquired  upon  such  inquiry. 

But  if  this  doctrine,  supported  by  such  authority,  be  admitted 
to  be  correct  (as  to  which  no  opinion  need  be  expressed),  the 
question  remains  whether  it  applies  when  a  partner  uses,  not 
property,  but  money,  of  the  partnership  in  the  discharge  of  his 
individual  debt. 

In  my  judgment  there  is  a  marked  distinction  between  the  two 
cases.  This  results,  not  from  the  old  notion  that  money  has  no 
"ear-mark,'^  but  because  money  has  the  quality  of  currency, 
passing  from  hand  to  hand  in  all  bona  fide  transactions  without 
the  necessity  of  inquiry  on  the  part  of  him  who  receives  it  as  to 
the  title  of  the  party  who  pays  it.  When  property  thus  passes 
the  recipient  may  be  put  upon  inquiry  as  to  its  title;  when 
money  thus  passes  no  inquiry  is  required.  In  the  former  case 
the  knowledge  which  inquiry  would  produce  would  charge  the 
recipient;  in  the  latter  case  nothing  but  actual  knowledge  will 
charge  him.  It  was  forcibly  said  by  Lord- Justice  Fry,  in 
Northern  Coxmties  &o.  v.  Whipp,  L.  R.  ^6  Ch.  Div.  48£,  that 
^'  the  proposition  that  money  obtained  by  fraud  can  be  followed 
into  the  hands  of  persons  who  take  it  in  satisfaction  of  a  bona 
fide  debt  without  notice  is,  in  our  judgment,  devoid  of  support 
from  principle  or  authority.'*  Peiry  Trusts  §  8S7  ;  Lew.  Tntsts 
*89e. 

The  result  is  that  if  this  case  appeared  before  us  as  it  seems  to 
have  appeared  to  the  vice-chancellor,  in  my  judgment  his  con- 
clusion was  erroneous  and  the  decree  made  thereon  cannot  be 
supported. 

It  has  been  deemed  best  to  state  this  conclusion,  as  the  con- 
trary view  expressed  in  the  court  below  will  tend  to  greatly 
limit  dealings  with  persons  who  are  copartners.  If  a  creditor 
of  any  individual  partner  cannot  retain  money  paid  upon  his 
debt,  if  the  money  so  paid  was  in  fact  partnership  money, 
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although  not  known  to  be  so  by  the  creditor  receiving  it,  deal-* 
ings  with  individual  partners  will  be  seriously  affected. 

For  the  reasons  above  set  forth,  the  decree  must  be  reversed, 
with  costs. 

For  revei'sal — Garrison,  Gummere,  Lippincott,  Ludlow, 
Magie,  Van  Syckel,  Bogert,  Brown,  Krueger,  Sims, 
Smith,  Talman — 12. 

For  affirmance — None. 


^^     ^  I  63    885 

Margaret  H.  Rowan  I  ^_J^^\ 

68  385i 

^  U8 

t7.  I  63  3851 

|e66  236| 

Minerva  Congdon. 

1.  Gross  inadequacy  of  price,  coupled  with  proof  that  owing  to  a  misappre- 
hension as  to  the  time  of  sale  a  purchaser  who  was  willing  to  give  a  greatly 
enhanced  price  for  the  property  could  have  been  had,  are  sufficient  reasons  for 
ordering  a  resale  of  mortgaged  premises  which  had  been  bought  in  by  the 
mortgagee. 

2.  In  this  case,  the  court  directed  that  the  order  of  the  chancellor  confirm- 
ing the  sale  be  affirmed  unless  a  prospective  purchaser  should  enter  into  bond 
to  bid  the  enhanced  price  in  the  event  of  a  resale- 


On  appeal  from  an  order  of  the  chancellor  confirming  a  sale 
of  mortgaged  premises. 

Messrs,  Collins  &  Corbin^  for  the  api)ellant. 

Mr.  William  L  Lewis^  for  tlie  respondent. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J. 

This  appeal  is  from  the  decree  of  the  chancellor  confirming  a 
Hale  under  proceedings  to  foreclose  a  mortgage.     The  mortgaged 

25 
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premises  were  bought  in  by  tlie  mortgagee  for  the  sum  of 
$10,041.06,  the  balance  due  on  her  decree.  The  attention  of 
this  court  is  arrested  by  two  circumstances — -Jirdy  that  the  mort- 
gagor actually  paid  in  cash  the  sura  of  $4,698  in  fruitless  en- 
deavors to  save  lier  proi>erty ;  and  second,  that  some  proof  is 
offered  that  but  for  a  misapprehension  as  to  the  time  of  sale  a 
purchaser  who  was  willing  to  give  $25,000  for  the  property 
could  have  been  had.  In  view  of  these  circumstances,  our  order 
is  that  the  decree  of  the  chancellor  l)e  affirmed,  unless  within 
thirty  days  after  the  remission  of  this  record  to  the  court  of 
chancery  a  prospective  purchaser  enter  into  bond  with  security 
satisfactory  to  the  chancellor  that  in  the  event  of  a  resale  the 
sum  of  $25,000  will  be  bid  for  the  mortgaged  premises,  in 
which  case  a  resale  of  the  premises  shall  be  directed  by  the 
chancellor. 

This  order  is  made  without  costs. 

For  affii-mance — The  Chief- Justice,  Garrison,  Gummere, 
Ludlow,  Magie,  Van  S yokel,  Bogert,  Brown — 8. 

For  reversal — Lippincott,  Sims,  Talman — 3. 
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63  8S7| 

J.   PlERSON   VrEELAND  ^  ^M 

'  5a  387, 

eO  477 


V.  63 

'  ^  ii\ 

J.  Beach  Vreeland,  Elizabeth  V.  D.  Gould,  Adelia      *S  ^| 
Vreeland  et  al.  " 

1.  Where  a  farmer,  seventy  years  of  age,  residing  on  a  farm  about  five  miles 
from  the  city  of  Paterson,  with  an  invalid  wife  and  daughter,  and  another 
daughter  who  was  about  to  marry  and  leave  home,  proposed  to  his  eldeet  son, 
who  was  engaged  in  business  in  Paterson,  that  if  that  son  and  his  wife  would 
take  up  their  residence  at  the  farm  and  there  make  a  home  for  the  parents  for 
the  parents'  lives,  that  he  would  give  the  son  the  farm  under  specified  limita- 
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tions,  and  the  son  accepted  the  proposition,  and  thereafter,  with  his  wife, 
moved  to  the  farm,  and,  to  the  detriment  of  his  business  and  by  the  labor  of 
his  wife  and  himself,  fully,  performed  upon  his  part  the  agreement  made  by 
the  proposition  and  its  acceptance — Held^  that  at  the  instance  of  the  son,  equity 
will  compel  the  performance  of  the  agreement  upon  the  part  of  the  father. 

2.  It  is  essential  to  the  validity  of  such  an  agreement  that  it  shall  be  mutual 
and,  as  well,  definite  and  certain  both  as  to  its  terms  and  subject-matter. 

3.  Such  an  agreement  must  be  clearly  proved  and  it  must  also  be  plainly 
established  that  the  performance  relied  upon  was  referable  to  and  consequent 
upon  the  agreement,  for  the  purpose  of  carrying  it  into  effect 


On  bill  for  specific  performance,  answer,  replication  and 
proofs. 

Mr.  John  W.  Origgs,  for  the  complainant. 

Mv,  John  8.  BarkaloWy  for  the  answering  defendants. 

The  Chancellor. 

The  complainant  alleges  that,  in  the  month  of  April,  1883, 
his  father,  Cornelius  D.  Vreeland,  was  seized  of  a  farm  in  the 
county  of  Passaic  upon  which  he  then  resided  with  his  wife, 
Rachel,  and  his  two  daughters,  Elizabeth  and  Adelia ;  that  his 
parents  were  advanced  in  age,  the  father  being  over  seventy  and 
his  mother  sixty-five  years  old ;  that  the  mother  was  feeble  and 
nearly  blind,  because  of  cataracts  in  her  eyes ;  that  his  sister 
Adelia  was  subject  to  epileptic  fits  and  fainting  spells  which 
affected  her  mind  and  incapacitated  her  for  domestic  responsibil- 
ity, and  his  sister  Elizabeth  had  married  Joseph  P.  Grould  and 
had  determined  to  leave  her  parents  and  establish  a  new  home 
with  her  husband;  that  the  complainant  then  resided  in  the 
city  of  Paterson,  some  five  miles  from  his  father's  farm,  with 
his  wife  and  only  child,  Cornelius  D.  Vreeland,  named  after  the 
grandfather,  where  he  conducted  a  horse  feed  business ;  that  the 
father  besought  him  to  move  to  the  farm  with  his  wife  and  child 
so  that  his  wife  might  superintend  the  household  and  he  might 
advise  and  assist  the  father,  as  the  fether  grew  older,  in  the 
management  of  the  farm ;  that  it  was  verbally  agreed,  between 
him  and  his  father,  that  he  should  move  to  the  farm  and  help 
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in  it8  care,  and  make  a  home  for  his  fiither  and  mother  as  long 
as  they  might  desire  to  live  there,  and  that  in  consideration  of 
his  doing  so  his  fiither  would  give  him  a  deed  of  the  farm  which 
should  convey  to  him  an  estate  for  life  with  the  remainder  in  fee 
to  his  son  in  case  his  son  should  survive  him,  and  a  fee  to  him 
at  the  death  of  the  son  if  he  should  survive  the  son,  and  should 
clothe  him  with  power  to  sell  the  farm  after  the  death  of  the 
&ther  and  mother,  the  proceeds  of  such  a  sale  to  be  so  invested 
that  the  income  would  go  to  him  during  his  life,  and  the  princi* 
pal  to  his  son  after  his  death  if  the  son  should  survive  him ; 
that  in  pursuance  of  the  agreement,  at  personal  inconvenience  to 
himself  and  his  wife,  and  in  detriment  to  his  business,  on  the 
18th  of  May,  1883,  after  Mrs.  Gould  had  left  her  parents,  with 
his  wife  and  son  he  moved  to  the  iarm  and  there  fully  per- 
formed the  agreement  upon  his  part  until  the  death  of  his  mother 
in  March,  1887,  and  the  death  of  his  &ther  on  the  6th  of  July, 
1890;  and  that  the  &ther  died  intestate,  leaving  him  surviving, 
as  his  beirs-at-law,  the  complainant,  a  son  named  J.  Beach 
Yreeland  and  the  daughters  before  mentioned,  having  first 
prepared  and  executed  a  deed  to  carry  out  the  agreement 
allied,  but  having  failed  to  l^ally  efiectuate  its  delivery  to 
the  complainant. 

Upon  the  case  thus  stated  he  seeks  a  deci*ee  which  will  secure 
the  specific  performance  of  the  agreement  referred  tOi 

That  equity  will  specifically  enforce  such  a  parol  agreement, 
at  the  instance  of  a  complainant  who  shall  have  completely  per- 
formed it  upon  his  part,  is  now  established,  in  this  state,  beyond 
controversy.  The  remedy  is  afforded  upon  the  ground  that  it 
will  work  a  fraud  upon  him  who,  induced  by  the  agreement, 
has  in  good  faith  so  performed  it  as  to  irretrievably  change  the 
situation  of  the  parties  to  his  disadvantage,  to  permit  the  other 
party  to  refuse  fulfillment  upon  his  part.  It  has  had  frequent 
recc^nition  and  application  in  adjudged  cases  in  our  courts. 
Coaler  v.  Thompson,  3  Gh.  Ch.  69  /  France  v.  France,  4  Haht. 
Ch.  650;  Johnson  v.  Hubbd,  2  Stock.  3SS;  Van  Dyne  v.  Vreeland, 
S  Stock.  370;  S.  C,  1  Beas.  US ;  Davison  v.  Davison,  IB  Beas. 
246;   Cboper  v.  Carlisle,  S  C.  K  Or.  629 ;  Brewer  v.  Wilson, 
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^  a  E.  Or.  180;  Eyre  v.  Eyre,  4  C.  E.  Or.  lOS;  Broum  v. 
Broum,  6  Stew.  Eq.  667  ;  Lariaon  v.  Polhemus,  9  Stew.  Eq.  606; 
SchvU  V.  Missumary  Society  &c.,  14^  Stew.  Eq.  116 ;  Pflugar  v. 
Puliz,  16  Stew.  Eq.  440;  Young  v.  Yawng,  18  Stew.  Eq.  27; 
S.  a,  6  Dick.  Ch.  Rep.  491;  Nibert  v.  Baghurat,  2  Dick.  Ch. 
Rep.  207 ;  Drake  v.  Lanning,  4  Dick.  Ch.  Rep.  45S. 

But  a  parol  agreement  of  this  character^  because  of  the  situa- 
tion and  relations  of  the  parties  to  it  and  the  consequent  oppor- 
tunity for  the  perpetration  of  fraud^  is  r^arded  with  suspicion, 
and,  when  its  enforcement  is  sought,  is  subjected  to  close  scrutiny. 
It  must  not  only  be  mutual,  but  also  definite  and  certain,  both 
in  its  terms  and  as  to  its  subject-matter,  and  it  must  be  clearly 
proved.  Cooper  v.  Carlisle  and  Brown  v.  Browne  supra.  So, 
also,  it  must  plainly  appear  that  that  which  is  alleged  as  part 
performance  is  referable  to  and  was  consequent  upon  the  con- 
tracts alone,  for  the  purpose  of  carrying  it  into  effect  Eyre  v. 
Eyre,  mpi^a;  Pom.  Spec.  Perf.  §§  108 y  109. 

The  proofs  establish  that  the  complainant  broke  up  his  home 
in  Patersou  on  the  18th  day  of  May,  1883,  and  went  with  his 
wife  and  son  to  live  with  his  father,  and  that  the  wife  undertook 
the  supervision  and  control  of  the  father's  household  and  the 
complainant  from  time  to  time  assisted  in  the  care  and  manage- 
ment of  the  farm,  and  that  they  lived  together  in  this  way  until 
both  the  father  and  mother  died.  During  the  same  time  the 
complainant  continued  his  business  in  Paterson,  but  at  such 
disadvantage,  because  of  his  inability  to  give  it  his  undivided 
attention,  that  it  gradually  lost  its  value. 

The  complainant  testified  that  he  gave  up  his  home  in  Pater- 
son, went  upon  the  &rm  to  live  and  sacrificed  his  business,  in 
the  execution  of  an  agreement  between  him  and  his  father,  and 
also  to  the  terms  of  that  agreement. 

That  he  was  a  competent  witness  touching  those  mattere,  in 
this  suit,  where  the  defendants  are  not  sued  in  a  representative 
capacity  but  for  property  to  which  they  hold  title  descended  to 
them  from  their  father,  is  settled.  Hodge  v.  Coriell,  16  Vr.  466; 
Palmateer  v.  TUtoriy  IS  Stew.  Eq.  666  ;  Orimmins  v.  Orimmins, 
16  Stew.  Eq.  86';  Smith  v.  Smith,  S3  Vr.  210. 
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His  testimony  is  that  his  father  came  to  him  in  Paterson  in 
February,  1883,  and  told  him  that  Mrs.  Gould  was  about  to 
marry,  when  she  would  go  away  with  her  husband,  and  then 
there  would  be  no  one  to  take  care  of  the  house,  and  proposed 
that  the  complainant  should  go  to  the  farm  and  make  his  home 
there,  and  promised  that  if  he  would  do  so  he  would  give  him 
a  deed  for  the  farm  as  soon  as  he  could  have  it  prepared,  and 
also  would  give  him  the  stock  and  utensils  that  were  upon  the 
farm.  The  complainant  did  not  reply  to  the  proposition  until 
May,  when  he  said  to  his  father : 

**  Well,  I  have  talked  it  over  with  my  family,  and  if  you  will  give  me  all 
the  farm  and  a  deed  for  it,  and  the  utensils  and  stock,  I  will  go  up  there  and 
make  a  home  for  you  and  do  the  best  I  can.'' 

He  further  says : 

''  It  was  agreed  between  he  and  I  that  the  deed— or  he  asked  me  if  I  had 
any  objections-— entail  to  myself,  and  I  said  no,  for  I  did  not  expect  to  sell  it. 
He  said,  *  Well,  I  would  like  to  have  Corny  to  have  it  after  you  are  through, 
and  if  you  don't  mind  I'll  give  it  to  him  after  you're  through  with  it ;  I  will 
make  a  provision  so  that  if  anything  should  occur  and  you  wish  to  sell,  you 
would  have  the  right  to  sell  it ;  but  the  principal  of  the  money  that  you 
receive  for  it  I  want  to  go  to  your  son.' " 

He  further  testified  that  it  was  agreed  that  the  father  was 
to  pay  all  expenses  at  the  &rm  both  in  its  maintenance  and  in 
support  of  the  family  there. 

After  he  went  upon  the  farm,  he  says  that  the  deed  was  not 
forthcoming  as  he  expected,  and  he  demanded  it  from  his  father 
and  threatened  to  return  to  Paterson  if  he  did  not  get  it.  Mat- 
ters continued  in  this  attitude  until  the  fall  of  1884,  when,  he 
says,  his  father  brought  a  deed  to  his  store  in  Paterson  and 
•exhibited  it  to  him,  saying,  ^^Here  is  the  deed  of  the  farm 
which  I  promised  you.  It  is  all  right.  You  can  now  go  on 
and  do  as  you  like.  It  is  yours.''  And  then  he  examined  the 
deed  and  handing  it  back  to  his  father  told  him  to  take  it  home 
and  put  it  away  with  the  father's  papers. 

That  deed  has  been  offered  in  evidence.  It  is  a  quit-claim 
deed  from  the  father  to  him,  dated  on  the  14th  day  of  June, 
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1884,  purporting,  in  consideratioa  of  |1  and  the  natural  love 
and  affection  which  the  fitther  bore  to  him,  to  remise,  release  and 
forever  quit-claim  to  him  the  lands  described  in  the  bill,  with 
a  habendum  to  him  and  his  heirs  and  assigns  forever.  After 
the  description  of  the  property  in  the  deed,  and  immediately 
preceding  the  habendum,  is  this  clause : 

"It  IB distiDCtly  ondentood  and  agreed,  by  and  between  the  parties  hereto, 
that  the  hinds  aboye  described  are  conyeyed  to  the  said  Josiah  P.  Vreeland, 
as  foUows,  to  wit:  The  said  Cornelias  D.  Vreeland  and  Kacbel,  his  wife, 
reserye  the  right  to  remain  upon  said  &rm  and  make  the  same  their  home  as 
long  as  they  or  either  of  them  shall  liye,  if  they  should  so  desire ;  and,  further, 
that  the  said  Josiah  P.  Vreeland  is  not  to  sell  or  dispose  of  said  premises 
before  the  death  of  both  said  Cornelius  D.  Vreeland  and  Rachel  Vreeland,  his 
wife,  without  the  consent  of  each  of  them  or  the  suryiyor  of  them  in  writing 
first  had  and  obtained ;  and  that  said  lands  and  premises  are  conyeyed  to  the 
said  Josiah  P.  Vreeland,  to  be  used  and  enjoyed  by  him  for  and  during  his 
natural  life,  and  at  his  death  the  same  shall  yest  in  and  go  in  fee-simple  to 
Cornelius  D.  Vreeland,  the  son  of  said  Josiah  P.  Vreeland,  but  in  case  the 
said  Cornelius  D.  Vreeland,  his  son,  shall  die  before  the  said  Josiah  P.  Vree- 
land, then  the  lands  aboye  described  shall  yest  in  fee-simple  to  the  said  Josiah 
P.  Vreeland  foreyer,  and  the  said  Josiah  P.  Vreeland  is  to  haye  the  ri^t  to 
sell  and  dispose  of  said  lands  and  premises,  or  any  part  thereof,  at  any  time 
he  may  see  fit,  and  the  proceeds  derived  therefrom  is  to  be  iuyested  in  some 
safe  and  good  securities  which  shall  be  for  the  benefit  of  the  said  Cornelius  D. 
Vreeland,  Jr.,  provided  he  shall  survive  the  said  Josiah  P.  Vreeland.  Said 
lands  and  premises  not  to  be  sold,  however,  until  after  the  decease  of  both  the 
said  Cornelius  D.  Vreeland  and  his  wife,  Rachel  Vreeland,  and  in  case  of  sale 
after  their  death  the  said  Josiah  P.  Vreeland  is  to  make  and  execute  a  good 
and  sufficient  deed  or  deeds  to  the  purchaser  or  purchasers  therec^" 

The  witness  further  states  that,  iu  January,  1888,  his  father 
made  a  more  formal  delivery  of  the  deed,  together  with  other 
papers,  to  him,  and  he  then  put  all  the  papers  back  iu  a  box  in 
which  his  &ther  kept  his  valuable  papers,  and,  putting  the  box 
in  the  father's  trunk,  locked  it  in  his  father's  closet,  saying  that 
it  would  be  as  safe  there  as  anywhere. 

It  appears  that  the  papers  thus  claimed  to  have  been  delivered 
to  him  consisted  of  fift^n  deeds,  seven  of  which  were  in  his 
favor,  the  one  now  in  question  being  dated  as  stated,  in  June, 
1884,  and  the  other  six,  together  with  the  remaining  eight  deeds, 
bearing  date  in  1 887. 
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Unfortunately  for  the  complainant's  credit  in  this  suit,  his 
contention  that  this  deed  was  delivered  to  him  with  the  other 
papers  mentioned,  has  been  the  subject  of  litigation  between  the 
parties  here  concerned  in  another  cause  in  this  court,  which  was 
decided  against  the  complainant  in  1891  (  Vreeland  v.  Vredcmdf 
S  Dick.  Ch.  Rep.  56\  and  in  the  court  of  errors  and  appeals,  in 
1892  {4,  Dick.  Ch.  Rep.  Se2\  by  deliverances  which  throw  seri- 
ous doubt  upon  his  veracity  and  stigmatize  his  attitude  towards 
his  brother  and  sisters,  in  the  matter  of  his  father's  estate,  as 
rapacions  and  unjust.  Viewing  his  testimony  in  the  light  of 
that  adjudication,  and  as  well  in  the  light  of  the  influence  of  his 
interest  in  the  event  of  this  suit,  the  necessity  for  strong  cor- 
roborative proof  of  his  assertions  to  jtistify  the  decree  sought,  is 
apparent  And,  in  addition  to  this,  the  terms  of  the  agreement 
charging  the  father,  as  they  do,  with  all  expenditures  in  the 
maintenance  of  the  farm  and  household  for  the  remainder  of  his 
life,  and  the  transfer  of  the  farm,  together  with  its  implements 
and  stock,  import  a  hard  bargain  and  an  improbable  one,  which 
should  have  credence  in  nothing  less  .than  the  most  convincing 
proofs.  We  naturally,  then,  depend  upon  the  evidence  which 
has  been  offered  in  corroboration  of  the  complainant's  statements. 

Nine  witnesses  have  been  produced  and  have  testified  to  state- 
ments by  the  father.  The  first  is  John  C.  Cruikshank,  who  is 
a  clergyman,  eighty-two  years  old,  and  the  father  of  the  com- 
plainant's wife.  He  knew  the  senior  Vreeland  for  nearly  forty 
years  prior  to  his  death  and  at  one  time  was  his  pastof.  For 
a  quarter  of  a  century  he  was  the  superintendent  of  the  public 
schools  in  Passaic  county.  He  gives  evidence  which,  save 
for  his  relationship  to  the  complainant,  appears  to  be  beyond 
criticism.  It  is  that,  in  Mardi,  1883,  Mr.  Vreeland  expressed 
a  desire  to  him  that  he  would  encourage  the  complainant's  wife 
to  move  to  the  farm  and  undertake  the  care  of  the  household 
there;  that  he  objected  that  such  a  course  would  increase  the 
complainant's  expenses  of  living,  and  thereupon  Mr.  Vreeland 
declared  that  he,  Vreeland,  would  bear  all  the  expenses,  and 
added : 
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"  Now,  understaDd,  I  propose  to  give  him  the  farm  at  Sammer  Hill,  with 
its  stock  and  fanning  utensils,  independent  of  any  other  property  which  he 
may  inherit  from  my  estate.  I  give  him  a  deed  of  the  Summer  Hill  farm, 
that  it  may  pass  through  him  as  a  legacy  to  my  grandson,  C  D.  Yreeland. 
Should  circumstances  occur  that  Pierson  might  think  it  advantageous  to  sell, 
I  wish  that  the  amount  that  the  farm  may  bring  be  held  in  trust  for  my 
grandson  as  a  l^acy." 

The  witness  further  says  that  he  commuDicated  this  proposi- 
tion to  his  daughter,  and  that  in  the  month  of  June  in  the  same 
year,  at  the  farm,  Mr.  Yreeland  told  him  that  the  proposition 
had  been  accepted,  and  that  the  complainant  and  his  wife  were 
there. 

Still  further  he  testifies  that  in  June,  1890,  the  month  before 
Mr.  Yreeland  died,  at  the  farm,  Mr.  Yreeland  spoke  of  the  time 
when  his  grandson  Cornelius  would  be  in  possession  of  the  farm 
and  among  other  things  said : 

"  It  is  my  pride,  my  pleasure,  that  the  name  of  C.  D.  Yreeland,  after  I  am 
gone  and  Pierson  has  gone,  will  be  owner  and  possessor  of  the  Summer  Hill 
faroL  I  want  that  name  kept  over  the  farm.  He  is  my  grandson,  bom  in 
this  house,  and,  Dominie,  I  am' proud  of  him." 

Another  witness  is  Ellen  Yreeland,  the  widow  of  a  oousin  of 
Cornelius  Yreeland.  She  testifies  that  in  the  fall  of  1884,  as 
she  was  driving  to  Caldwell  with  Mr.  Yreeland,  he  told  her 
how  he  wanted  the  complainant  to  make  his  home  on  the  fiirm 
after  Mrs.  Grould  married,  and  that  he  had  made  an  agreement 
with  the  complainant  that  if  he  would  come  and  take  charge  of 
the  place  and  make  a  home  for  him,  Yreeland,  and  his  wife,  he 
would  give  him  the  farm  and  make  him  a  deed  for  it;  that  it 
would  be  his  then  to  deal  with  as  he  pleased.  He  said  that  be 
had  not  yet  given  the  deed ;  that  the  complainant  wanted  it, 
but  had  his  word,  and  he  would  do  what  he  promised,  and  the 
complainant  should  have  the  deed  when  he  got  ready  to  give  it. 

Another  witness  was  Gtarret  Y.  Snyder,  a  oousin  of  Cornelius 
D.  Yreeland,  some  forty  years  his  junior  in  age,  employed  in  a 
grocery  store  in  Paterson.  This  witness  states  that  in  April, 
1 883,  Mr.  Yreeland  came  to  the  store  in  which  he  was  engaged 
to  make  some  purchases,  and  in  course  of  con versation  was  asked 
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by  him  if  the  complaitiatit  was  going  to  move  into  the  country, 
and  replied  in  the  affirmative,  adding: 

'*I,have  always  promised  him  the  place  and  I  have  told  him  if  he  would 
move  back  up  there  and  take  care  of  me  and  the  old  lady  I  will  give  him  a 
deed  for  the  property/' 

Isaac  H.  Voorhees,  of  Paterson,  who  knew  Mr.  Vreeland 
intimately  for  some  eighteen  years,  testifies  that  before  the  com- 
plainant went  to  live  upon  the  farm,  Mr.  Vreeland  said  that  he 
had  offered  to  give  him  the  farm  and  everything  that  was  on  it 
if  he  would  come  to  it,  and  later,  that  Mr.  Vreeland  told  him 
that  the  complainant  was  coming  to  this  farm  to  live,  and  that 
he,  Vreeland,  had  agreed  to  give  him  the  fiirm  just  as  it  was. 

Gfeorge  W.  Colfax  says  that  he  was  tax  collector  of  the  town- 
ship in  which  the  farm  was  located  and  that  Mr.  Vreeland  told 
him  once  that  he  had  made  an  arrangement  with  the  complain- 
ant to  come  home  and  had  given  him  the  farm,  but  that  he, 
Vreeland,  was  to  pay  the  taxes  apon  it  as  long  as  he  lived. 

William  H.  Van  Houten  and  his  brother  Henry,  who  were 
neighbors  of  Mr.  Vreeland,  speak  of  an  occasion  in  the  spring 
of  1883,  when  they  went  to  Mr.  Vreeland's  farm  to  purchase  a 
cow,  and  he  told  them  that  he  had  made  a  proposition  to  the 
complainant  that  if  he  would  move  to  the  farm  and  there  take 
care  of  him  and  his  wife  the  place  should  be  the  complainant's, 
bat  the  complainant  had  not  yet  made  a  decided  answer  to  his 
offer. 

Grandine  V.  Zeliff,  a  neighboring  farmer,  testifies  that,  in 
1889,  Mr.  Vreeland  told  him  that  he  had  given  the  farm  to  the 
complainant  for  making  a  home  there  for  Vreeland  and  his  wife. 

William  H.  Gray,  formerly  a  hired  man  of  the  complainant, 
testifies  that  in  the  spring  of  1883,  some  four  or  six  weeks,  he 
thinks,  before  the  complainant  moved  to  the  farm,  at  the  com- 
plainant's store  in  Paterson,  he  was  hitching  up  Mr.  Vreeland's 
horae,  when  Mr.  Vreeland  asked  him  whether  the  complainant 
had  said  anything  to  him  about  the  complainant's  going  back  to 
the  farm,  and,  upon  the  witness  replying  in  the  native  and 
inqniring  why  the  question  was  asked,  answered : 
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*'  Because  I  have  promised  t6  give  him  adeed  if  he  comes  back  on  the  Hum 
to  make  a  home  for  me  and  mj  wife,  and  he  is  a  little  bit  dilatory  aboat  coming 
backy  and  I  thought  I  would  ask  you  if  he  had  said  anything  about  it" 

In  addition  to  this  testimony  is  the  deed  referred  to,  which, 
though  not  delivered^  was  unquestionably  signed  and  acknowl- 
edged by  Mr.  Vreeland  and,  according  to  the  complainant,  was 
prepared  entirely  under  his  direction,  and  after  its  preparation 
was  exhibited  to  and  acquiesced  in  by  the  complainant 

I  think  that  this  testimony  and  the  deed  sufficiently  corrobor- 
ate the  complainant  to  entitle  him  to  the  relief  he  seeks.  I  am 
satisfied  that  Cornelius  Vreeland,  impressed  with  the  helpless- 
ness of  his  household,  aft^er  the  marriage  of  Mrs.  Gould,  because 
of  the  advancing  age  of  his  wife  and  himself  and  the  afflictions 
of  his  wife  and  unmarried  daughter,  deemed  it  best  to  secure  the 
watchful  care  of  hb  son  and  daughter-in-law  for  the  price  sug- 
gested in  the  agreement.  Besides  this,  the  agreement  enabled  him 
to  gratify  his  pride  in  his  name  by  limiting  the  principal  part  of 
the  consideration  he  was  to  give  to  the  grandson  who  bore  that 
name.  The  price  he  paid  appears  to  have  been  a  large  one,  but 
it  is  impossible  to  say  that  it  was  in  any  respect  unconscionable. 
It  may  be  that  as  remuneration  for  the  depreciation  in  the  value 
of  the  complainant's  business,  the  complainant's  attention  to  his 
fether's  affairs  and  his  wife's  unremitting  care  of  the  household 
matters,  it  did  not  exceed  that  which  was  just  It  is  difficult  to 
precisely  fix  the  value  of  such  services. 

It  has  been  suggested  that  the  promise  of  the  farm  may  have 
been  intended  by  way  of  advancement,  but  I  think  that  sugges- 
tion is  answered  by  the  testimony  of  Mr.  Cruikshank  to  the 
effect  that  the  conveyance  of  the  farm  was  to  be  independent  of 
the  complainant's  inheritance  from  his  father. 

I  think,  also,  that  all  doubt  as  to  what  was  intended  to  be 
included  within  the  term  "Summer  Hill  Farm"  is  settled  by 
the  description  contained  in  the  deed. 

I  will  decree  that  the  agreement  shall  be  specifically  performed. 
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John  Steller,  Jr. 

A  creditor  agreed  that  if  his  debtor  would  apply  for  and  procure  the  insur- 
ance of  his  (the  debtor's)  life  in  an  indicated  insurance  association,  and  for  a 
designated  sum  in  a  specified  manner,  that  he  (the  creditor)  would,  from  time 
to  time,  pay  the  premium  asseflsmentB  necessary  to  keep  the  insurance  alive, 
and,  at  the  debtor's  death  and  the  creditor's  receipt  of  the  proceeds  of  the 
insurance,  would  apply  the  same  to  the  reimbursement  of  the  expenditures  for 
premiums,  with  interest,  and  then  to  the  satisfaction  of  his  debt,  with  interest, 
and  paj  oyer  to  the  debtor's  wife  whatever  balance  should  remain  of  such 
proceeds. — Heidj  (1)  that  there  was  sufficient  consideration  to  support  the 
creditor's  promise,  and  (2)  that  the  proceeds  of  the  insurance  in  the  creditor's 
hands  are  there  upon  a  trust,  the  performance  of  which  the  debtor's  wife  may 
enforce  by  suit  in  equity. 

On  demurrer  to  bill. 

The  bill  allies  that  the  complainant's  husband,  G^rge  W. 
Sell,  prior  to  the  6th  of  March,  1884,  was  indebted  to  the  de- 
fendant in  the  sum  of  $800,  and  that  the  complainant  proposed 
to  him  that  he  should  secure  such  indebtedness  by  taking  out 
life  insorance  policies  on  his  life,  to  the  aggr^ate  amount  of 
$8,600,  in  the  Northwestern  Masonic  Aid  Association,  payable 
to  Ida  Steller,  the  defendant's  wife,  who  "was  a  sister  of  George 
W.  Sell,  as  a  beneficiary  of  the  blood  of  Gteorge  W.  Sell,  and 
benoe  recognised  by  the  association,  to  whom  the  insurance 
money  should  be  paid  upon  the  event  of  G^rge  W.  Sell's  death, 
and  that  he  (Steller)  would  pay  the  assessments  necessary  tii 
keep  the  policies  alive,  and  upon  the  payment  of  the  insurance 
money  to  Ida  Steller  and  the  transfer  of  the  same  by  her  to  him, 
the  defendant,  he,  after  deducting  therefrom  the  $800  indebted- 
ness with  interest  and  such  sums  as  he  should  pay  for  assess- 
ments to  keep  the  policies  alive,  with  interest,  would  pay  the 
remainder  of  the  proceeds  of  the  policies  to  the  complainant ; 
that  €korge  W.  Sell  acquiesced  in  this  proposition,  and,  upon 
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the  date  stated,  made  application  for  insurance  on  his  life  to  the 
amount  of  |8;500  in  the  association  named,  and  was  duly  in- 
sured therein ;  also,  that  he  died  on  the  29th  of  March,  1894, 
and  that  the  insurance  money  was  afterwards  paid  to  Ida  Steller 
and  transferred  by  her  to  the  defendant^  to  whom  there  was  then 
owing  upon  the  $800  debt,  and  for  assessments  paid  by  him 
with  interest,  something  less  than  $2,500;  and.  that  the  defend- 
ant refuses  to  pay  to  the  complainant  the  surplus  of  the  insur- 
ance moneys  over  the  amounts  so  due  to  him,  according  to  his 
agreement  with  her  husband,  and  prays  that  he  may  be  required, 
by  a  decree  of  this  court,  to  pay  the  same  to  her. 

To  this  bill  the  defendant  demurs, ^r«^,  for  want  of  equity; 
aecondy  because  the  agreement  to  pay  the  residue  of  the  proceeds 
from  the  insurance  is  not  supported  by  consideration ;  and  tliird, 
because  the  complainant  has  no  standing  to  maintain  her  bill. 

Mr.  Thomas  Anderson^  for  the  complainant. 

Mr,  Oeorge  F.  TuUU,  for  the  demurrant. 

The  Chancjellob. 

The  case,  shortly  stated,  is  that  the  complainant's  husband 
was  indebted  to  the  defendant,  and  the  defendant  desired  to 
obtain  the  security  which  life  insurance  of  his  debtor  would 
afford  him,  and,  being  aware  that  he  could  not  get  that  security 
without  the  co-operation  of  his  debtor,  proposed  that  the  debtor 
should  apply  for  and  obtain  such  insurance  in  an  indicated  asso- 
ciation, for  a  designated  sum  and  in  a  specified  manner,  prom- 
ising him  that  if  he  would  do  so,  he,  the  defendant,  would  pay 
the  assessments  necessary  to  keep  the  insurance  alive,  and,  upon 
the  death  of  the  debtor  and  the  receipt  of  the  pi*oceeds  of  the 
insurance  by  the  defendant,  would  first,  out  of  such  proceeds, 
reimburse  himself  his  expenditures  in  keeping  the  insurance 
alive  with  interest,  and  next  pay  himself  his  debt  with  interest, 
and  then  pay  the  complainant  whatever  remained  of  the  pro- 
ceeds. The  debtor  agreed  to  the  proposition,  and,  relying  upon 
the  promise  of  the  defendant,  applied  for  and  obtained  the  in- 
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Buranoe  in  the  association,  for  the  snm  and  in  the  manner  pro- 
posed. He  died.  The  proceeds  of  the  insurance  have  come  to 
the  defendant,  and,  after  paying  the  agreed  payments  to  himself, 
he  has  a  balance  in  his  hands  which  the  debtor's  widow  demands 
from  him. 

His  promise  to  pay  her  that  balance  was  not  a  mere  voluntary 
undertaking.  It  was  conditioned  upon  the  debtor  doing  that 
which  he  hoped  would  secure  hb  debt — that  is,  apply  for  and 
obtain  insurance.  In  performing  that  condition  the  debtor  gave 
valuable  consideration  for  the  promise,  because  he  secured  that 
which  benefited  the  defendant  In  providing  a  possible  means  for 
the  recovery  of  his  debt,  and,  at  the  same  time,  at  the  defend- 
ant's request,  he  put  himself  to  the  inconvenience,  trouble  and 
expenditure  of  time  in  applying  for  and  securing  the  insurance. 
Mr.  Justice  Depue,  in  Ckmover  v.  StiUwdl,  5  Vr.  67,  said  that 
^'  a  consideration  emanating  from  some  injury  or  inconvenience 
to  the  one  party,  or  from  some  benefit  to  the  other  party,  is  a 
valuable  consideration.'*  And  in  Ih'aphagen  v.  Voorhees,  17 
Stew.  Eq.  Sly  Vice-Chancellor  Van  Fleet  said,  **a  very  slight 
advantage  to  one  party,  or  a  trifling  inconvenience  to  the  other, 
is  a  sufficient  consideration  to  support  a  contract."  Prior  to  the 
latter  decision  the  same  distinguished  judge  had,  in  Day  v. 
Gardner^  IS  Stew.  Eq.  WSy  defined  consideration  in  the  same 
way. 

The  courts  will  not  inquire  into  the  adequacy  of  consideration 
in  absence  of  the  suggestion  of  fraud  or  deceit. 

I  think  that,  in  this  instance,  there  was  sufficient  considera- 
tion, both  in  the  benefit  the  defendant  received  and  in  the  incon- 
venience the  complainant's  husband  sufiered,  to  support  the 
promise  in  question. 

When  the  proceeds  of  the  insurance  reached  the  defendant's 
hands  they  became  a  trust  fund  which  he  was  to  apply  to  the 
satisfaction  of  his  demands  already  specified  and  to  the  payment 
of  the  suq)lus  thereof  to  the  complainant.  The  enforcement  of 
this  trust  by  a  beneficiary  under  it  is  sought  in  this  suit.  That 
sbe  may  maintain  this  action  is  consequent  upon  her  beneficial 
interest,  and  is  a  well-recognized  right.     In  Oubberly  v.  Chib- 
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berljfj  6  Stew.  Eq.  86;  affirmed  on  appecU,  6  Stew.  Eq.  691, 
Chauoellor  RuDyon  said :  ''  If  one  person  makes  a  promise  to 
another,  on  lawful  oonsideration,  for  the  benefit  of  a  third 
person,  such  third  person  may  maintain  an  action,  even  at  law, 
upon  it.  Joslin  v.  Chr  Company,  7  Vr.  H,1P  The  citation  of 
other  oases  in  support  of  this  principle  is  unnecessary. 
The  demurrer  will  be  overruled. 


John  P.  Stockton,  attorney-general  (on  the  relation  of  John 
R.  and  Frank  W.  Miller,  informauts),  and  John  R.  and 
Frank  W.  Miller, 

The  American  Tobacco  Company  et  al. 


Where  a  supplemental  bill  is  filed  under  authority  from  the  court,  had  upon 
notice  to  the  defendants,  and  makes  an  essentially  different  cue  from  that  con- 
templated and  intended  by  the  permission  given,  it  will  be  ordered  to  be  taken 
from  the  files. 


On  motion  to  striite  supplemental  information  and  bill  from 
the  files. 

The  original  bill  and  infqrmation  was  filed  by  the  attorney- 
general  in  behalf  of  the  State  of  New  Jersey,  and  by  the  relators 
for  themselves  and  other  cigarette  jobbers  in  New  Jersey. 

The  ease  presented  by  it  is,  that  five  parties  who  have  hereto- 
fore manufactured  and  sold  ninety-five  per  cent,  of  the  cigarettes 
manufactured  and  sold  in  the  United  States  and  have  competed 
with  each  other  in  that  business-— conspiring  together  to  monopo- 
lize and  control  the  entire  business  of  manufacturing  and  selling 
paper  cigarettes  in  the  United  States  of  America  and  to  crash 
out  rivals  and  destroy  and  prevent  competition  among  themselves 
and  others 'engaged  in  that  business— consolidated  their  respective 
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bosinesses  into  one,  and,  under  the  laws  of  New  Jersey,  organized 
a  corporation  for  the  purpose  of  conducting  that  single  business, 
and  then,  with  the  purpose  stated,  instead  of  selling  outright  to 
jobbers,  they  have  made  and  yet  make  the  jobbers,  in  the  product 
of  their  manufactures,  their  agents,  and  have  fixed  prices  at 
which  cigarettes  consigned  to  them  shall  be  sold,  reserving  the 
right  to  withdraw  the  goods  consigned  and  to  terminate  the 
agency  if  their  cigarettes  shall  not  be  handled  to  their  satisfac- 
tion^ the  tendency  of  such  combination  and  conduct  being  to 
prevent  the  jobbers  who  deal  with  the  American  Tobacco  Com- 
pany from  handling  the  cigarettes  manufactured  by  competing 
and  rival  manufacturers. 

The  relators  and  complainants  claim  to  be  jobbers,  doing  busi- 
ness in  Newark,  in  this  State,  who,  because  of  the  conspiracy 
complained  of,  have  been  deprived  of  the  advantage  of  a  busi- 
ness with  the  American  Tobacco  Company  because  they  sell 
cigarettes  manufactured  by  the  National  Cigarette  and  Tobacco 
Ck>mpany,  and  they  suffer  special  injury  from  the  combination 
complained  of. 

The  relief  sought  is  a  decree  which  will  declare  that  the 
American  Tobacco  Company  was  organized  for  an  unlawful 
purpose  and  is  without  power  to  use  its  franchises  for  the  pur- 
pose of  destroying  competition  in  the  manufacture  and  sale  of 
paper  cigarettes,  or  for  the  purpose  of  destroying  or  injuring  the 
business  of  the  National  Cigarette  and  Tobacco  Company,  or  of 
the  relators,  or  of  any  jobber  customers  of  the  National  Cigarette 
and  Tobacco  Company,  and  which  will  restrain  the  defendants 
from  using  the  corporate  organization  of  the  American  Tobacco 
Company  in  promoting  the  manufacture  and  sale  of  paper  cigar- 
ettes, and  from  transacting  business  in  the  name  of  that  company, 
and  from  refusing  to  sell  cigarettes  to  the  relators,  and  from  the 
use  of  the  franchises  of  the  American  Tobacco  Company  to  stifle 
competition  in  the  business  of  manufacturing  paper  cigarettes, 
and  to  destroy  the  business  of  the  relators,  the  business  of  the 
National  Cigarette  and  Tobacco  Company  or  the  business  of  any 
jobbers  or  dealers  who  may  desire  to  be  customers  of  the 
National  Cigarette  and  Tobacco  Company,  and  will  grant  to 
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the  attorney-general  or  the  relators  other  relief  which  may- 
be just. 

The  bill  and  information  do  not  contemplate  the  prevention  oi 
any  injury  to  the  relators  and  complainants  or  the  State  of  New 
Jersey,  by  depreciation  of  the  price  of  leaf  tobacco  in  the  States 
of  Virginia  and  North  Carolina,  which  may  be  consequent  upon 
the  consolidation  of  the  business  referred  to. 

In  February,  1895,  after  the  cause  was  at  issue  and  the  testi- 
mony had  been  partially  taken,  the  attorney-general  and  the 
complainants,  by  their  petition,  presented  upon  notice  to  the 
defendants,  represented  to  the  chanoellor  that  the  allied  illegal 
combination  was  not  only  such  as  was  mentioned  and  set  forth 
in  the  information  and  bill,  but,  in  the  language  of  the  petition, 

'*it  also  operated  very  oppressively  and  hijuriously  upon  a  large  number  of 
persons  in  the  States  of  North  Carolina  and  Vii^ginia,  wherein  was  grown  the 
leaf  tobacco  out  of  which  said  cigarettes  were  made,  and  that  the  combination 
led»  not  only  to  abolition  of  all  competition  in  the  sale  of  such  paper  cigarettes, 
but  also  in  the  purchase  of  raw  material  of  which  they  are  manufactured,  and 
that  thereby  great  injury  was  done  to  the  public  in  that  part  of  the  country 
where  such  tobacco  was  grown ;  that  they  had  applied  to  the  chancellor  to 
II  mend  their  information  and  bill  by  inserting  therein  a  new  paragraph,  to  be 
numbered  ten  and  a  half,  as  follows: 

"  That  the  principal  quantity  and  amount  of  raw  or  leaf  tobacco  from  which 
paper  cigarettes  are  made,  has  been  and  still  is  raised  in  the  States  of  Virginia 
and  North  Carolina  by  farmers  and  tobacco  growers,  large  numbers  of  whom 
have  for  a  long  time  been  and  still  are  engaged  in  the  business  of  raising  such 
tobacco  for  sale,  and  the  principal  market  for  such  product  was  among  the 
local  tobacco  dealers  and  brokers  in  tobacco,  and  the  manufacturers  of  cigar- 
ettes, who  competed  with  each  other  for  the  purchase  of  such  tobacco,  and 
made  a  varied  and  extensive  local  market  of  the  active  competition  between 
i^id  brokers  and  dealers  and  manufacturers  and  other  purchasers  of  said 
tobacco,  the  producers  thereof  were  enabled  at  all  times  to  secure  the  highest 
market  price  for  their  said  product,  and  while  competition  was  kept  up  in  the 
business  of  making  and  selling  cigarettes  as  herein  mentioned,  the  said  growei« 
and  producers  of  raw  tobacco  had  the  advantage  of  competition  among  the  pur- 
chasers of  the  tobacco  so  raised  among  them,  out  of  which  an  extensive  and 
remunerative  business  had  grown  up,  not  only  of  great  value  to  such  tobacco 
growers,  but  also  of  great  value  to  such  local  dealers,  brokers  and  other  com- 
petitive dealers  in  said  product,  and  also  of  great  advantage  to  the  several 
communities  in  which  the  said  kinds  of  business  were  carried  on,  and  afford- 
ing well-remunerative  labor  to  a  large  number  of  laborers  and  workmen,  mer- 
chants, brokers  and  dealers  who  de})ended  upon  the  continued  prospe-rity  of 
said  business  for  the  support  of  themselves  and  their  families,'* 
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and  bj  adding  to  paragraph  fifteen,  then  existing,  the  following 
language: 

**And  also  with  the  further  wicked  and  malicious  intent,  unlawfully  to  con- 
trol the  purchase  of  said  raw  or  leaf  tobacco,  so  that  they  would  have  no 
competitors  in  the  market  for  such  producers,  and  that  they  might  by  such 
means  compel  all  persons  so  engaged  in  raising  tobacco  to  sell  their  product 
at  whatever  price  said  combination  might  fix,  and  that  the  effect  of  such 
combination  had  been  not  only  to  greatly  depress  the  selling  price  of  such 
product  to  manufacturers,  and  to  inflict  great  loss  on  said  producers  of  tobacco, 
bat  also  to  break  up  and  drive  out  of  business  the  local  dealers  and  brokers 
hereinabove  mentioned  who  had  been  accustomed  to  compete  with  each  other 
for  the  purchase  of  said  tobacco,  and  has  thereby  inflicted  great  loss  on  said  pro- 
ducers of  tobacco  and  said  local  dealers  therein,  and  great  distress  upon  their 
families  and  on  the  communities  in  which  they  live  and  in  which  they  had 
before  such  legal  combination  carried  on  their  said  business,'' 

but  in  no  other  respect;  that  the  chancellor  denied  the  appli- 
cation to  amend,  saying,  among  other  things : 

''  The  new  issue  proposed,  I  think,  is  of  doubtful  materiality  in  the  case 
either  to  the  public  represented  by  the  attorney-general  or  to  the  relators. 
It  is  difficult  to  perceive  how  either  can  he  injuriously  aflfected  by  the  reduc- 
tion in  the  price  of  raw  tobacco  in  the  States  of  North  Carolina  and  Virginia. 
It  may  be  that  in  the  immediate  practical  working  of  a  combination  to 
monopolize  the  manufacture  and  sale  of  certain  products  from  raw  tobacco, 
the  profit  from  depreciation  in  the  price  of  the  raw  material  will  enure  to  the 
benefit  of  the  monopolists,  but  the  natural  ultimate  tendency  of  such  reduc- 
tion appears  to  be,  not  to  increase  the  price  of  the  manufactured  product  to 
the  customer,  but  to  benefit  him  by  a  reduction  in  that  price,  and  incidentally 
to  benefit  the  relators  by  the  increased  consumption  of  the  product  which  will 
naturally  ensue  from  its  being  cheapened. 

''I  understand  from  the  statement  of  counsel  for  the  relators  that  it  is 
proposed  to  examine  a  large  number  of  witnesses  upon  tliis  new  issue. 

*'  It  would  be  a  hardship  to  require  the  defendant  to  go  into  such  an  exam- 
ination before  it  shall  have  opportunity  to  have  it  deliberately  adjudged  that 
such  issue  is  proper  and  material  in  this  suit  Such  adjudication  cannot, 
with  satisfaction,  be  had  upon  this  motion,  of  which  only  five  days'  notice  is 
necessary. 

'The  proposed  amendment  so  substantially  alters  the  case,  and  is  of  such 
consequence,  that  the  complainants  should  resort  to  supplemental  bill  to 
introduce  it.  Seymour  v.  Long  Dock  Co.,  2  C.  E.  Gr,  169.  I  will  deny  the 
motion ; " 

and  that  pending  proceedings  looking  to  the  proposed  amend- 
ment, additional  facts  in  r^ard  to  the  effect  of  such  combination 
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on  the  public,  as  set  forth  in  the  proposed  amendments,  had 
come  to  their  knowledge,  rendering  the  proof  they  desired  to 
introduce,  as  indicated,  important  and  essential,  and  they,  there- 
fore, prayed  that  they  might  have  leave 

^  to  file  a  sapplemental  bill  in  said  cause,  for  the  purpose  of  introducing  into 
the  information  and  complaint  in  the  cause,  such  allegations  as  those  herein 
set  forth  by  way  of  amendment,  or  such  other  allegations  of  that  character  as 
they  shall  be  advised  by  counsel  will  permit  them  to  introduce  and  oflSar  proof 
which  would  not  be  admissible  under  the  present  allegations  of  said  information 
and  bill." 

The  parties  having  been  heard  upon  that  petition,  the  chan- 
cellor made  an  order  that  the  prayer  of  the  petition  should  be 
granted,  reciting  in  said  petition  as  follows : 

"A  petition  having  been  presented  to  the  chancellor  on  behalf  of  the  attor- 
ney-general and  the  complainants  in  the  above-stated  cause,  in  which  it  was 
prayed  that  the  court  grant  leave  to  said  petitioners  to  file  a  supplemental  bill 
in  said  cause  for  the  purpose  of  introducing  into  the  information  and  com- 
plaint in  said  cause,  by  way  of  amendment,  certain  allegations  in  said  petition 
set  forth,  relating  to  the  illegal  and  injurious  effect  alleged  to  be  produced 
npon  the  business  of  growing,  producing  and  dealing  in  leaf  or  raw  tobacco  in 
the  States  of  North  Carolina  and  Virginia,  by  the  combination  complained 
of  in  said  original  information  and  bill,  as  by  the  proposed  amendment  set 
forth  in  said  petition  (to  which  reference  is  hereby  made)  will  more  fiiUy 
appear." 

The  supplemental  bill  and  information,  which  has  been  filed 
under  authority  of  that  order,  purports  to  be  by  the  attorney- 
general  on  behalf  of  the  State  of  New  Jersey  "  and  the  public,*' 
and  by  the  complainants  *'  in  behalf  of  themselves  and  the  public*^ 
and  it  broadens  its  complaint  so  as  to  reach  injury  "  to  the  public 
in  that  part  of  the  country  tohet*e  such  tobacco  loas  growh"  and, 
as  well,  to  the  public  generally,  and  seeks  relief  accordingly. 

Mr.  Richard  V.  Lindabury  and  Mr.  Gilbert  OoUins,  for  the 
motion. 

Mr.  Thomas  N.  McOarter,  contra. 
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The  Chancellor. 

The  present  motion  is  based  upon  the  objection  that  the  sup* 
plemental  bill  and  information  is  broader  than  the  authority 
under  which  it  was  filed.  The  insistmeut  is  that  the  intention 
of  the  court  was  to  grant  permission  to  the  informant  and  com- 
plainants to  supplement  their  case  by  all^ations  which  would 
show  an  injury  to  the  State  of  New  Jersey  and  to  the  complain- 
ants and  other  cigarette  jobbers  in  New  Jersey,  through  the 
effect  of  the  combination  charged,  upon  the  growing,  producing 
and  dealing  in  leaf  or  raw  tobacco  in  Virginia  and  North  Caro- 
lina, and  not  to  extend  the  suit  to  the  assistance  of  the  persons 
who  are  engaged  in  such  occupations.  The  chancellor's  remarks 
upon  the  application  to  amend  the  original  bill  and  information^ 
when  the  complainants  and  attorney-general  were  required  to 
act  by  supplemental  bill  and  information,  expressly  state  his 
understanding  that  the  complainants'  object  was  in  accordance 
with  this  iiisistment.  The  allegation  sought  to  be  introduced 
by  the  proposed  new  section  10^,  and  the  addition  to  section  15, 
undoubtedly  charged  grievances  to  tobacco  growers,  brokei*s  Ac. 
in  Virginia  and  North  Carolina,  but  as  there  was  no  suggestion 
that  the  limited  range  of  the  complaint,  in  behalf  of  the  State 
of  New  Jersey  and  cigarette  jobbers  of  New  Jersey,  should  be 
broadened  to  include  other  affected  parties,  it  was  assumed  that 
the  allegations  would  in  some  way  show  injury  to  those  who 
were  then  within  the  protection  of  the  complaint.  When  leave 
to  file  the  supplemental  bill  and  information  was  asked,  the 
request  was  avowedly  made  for  the  purpose  of  introducing  the 
amendments  theretofore  proposed,  the  expression  of  the  petition 
being 

"  for  the  purpose  of  introducing  into  the  information  and  complaint  in  this 
cause  such  allegations  08  those  herein  set  forth  by  way  of  amendment  or  guch  other 
aUe^ationa  of  that  eharaeter  as"  &c 

There  was  no  suggestion  that  the  scope  of  the  bill  and  infor- 
mation was  to  be  enlarged  to  the  extent  of  the  instrument  now 
objected  to.  The  order  which  gave  authority  to  file  the  supple- 
mental complaint  recited  its  inducement  to  be  to  allow  the  intro- 
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duction,  by  way  of  amendmeyit,  of  allegations  relating  to  matter 
indieate<l  by  proposed  amendments  set  forth  in  the  petition  upon 
which  the  order  was  based.  The  change  in  the  scope  of  the  suit 
was  a  substantive  matter  and  not  a  mere  incident  to  the  proposed 
amendments,  authority  for  which  might  be  implied  from  their 
allowance.  An  allegation  incidental  to  the  amendment  would 
rather  have  shown  the  applicability  of  the  matter  introduced  to 
the  existing  scope  of  the  suit.  If  the  design  was  to  reconstruct 
the  suit  by  the  introduction  of  an  additional  case,  that  design 
should  have  been  clearly  disclased,  so  as  not  only  to  afford  the 
defendants  an  opportunity  to  be  heard  as  to  the  propriety  of  the 
change,  but  so  that  that  object  would  have  commanded  the  court's 
consideration. 

It  is  obvious,  I  think,  as  the  complainants  and  informant  have 
acted  upon  leave  of  the  court,  had  upon  notice  to  the  defendants, 
wliich  was  intended  by  the  court  and  understood  by  the  defend- 
ants, to  authorize  the  presentation  of  an  essentially  different  case 
from  that  which  the  supplemental  bill  and  information  mak», 
that  the  motion  of  the  defendants  should  be  granted.  Bucking- 
ham  V.  Coming^  2  Stew.  Eq.  SS8.  I  will,  therefore,  order  that 
the  supplemental  bill  and  information  be  taken  from  the  files. 


58    406 

l'«*  '»^l  John  E.  Murphy  et  aL 


Margaret  A.  McKeon  et  al. 

A  testator  devised  lands  to  a  brother  who  died  before  the  enactment  of  the 
amendment  to  the  act  concerning  wills,  which  was  approved  March  29th,  1887 
(P.  L,  of  1887  p.  6S)y  but  during  the  life  of  the  testator,  leaving  children  who 
survived  the  testator. — Held,  that  the  statute  referred  to  does  not  apply  to  the 
case  so  as  to  give  the  brother's  children  the  lands  intended  for  their  father. 


On   motion   to  open  and   amend  decree  of  distribution  in 
partition. 
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The  partition  is  of  lands  which  were  the  property  of  John 
Murphy,  deceased,  who  died  on  the  29th  day  of  March,  1892, 
leaving  a  will  dated  on  the  5th  of  September,  1873,  with  a 
Godidl  thereto  dated  on  the  28th  of  March,  1892. 

By  the  will,  among  other  provisions,  he  made  this : 

"iS59cond  I  do  give  and  beqneath  unto  my  beloved  wife,  Bridget,  sl\  my  real 
sad  personal  property,  wheresoever  situate,  during  her  natural  life,  and,  in 
the  event  of  her  death  or  marrying  again,  then  it  is  my  will  that  all  my  real 
and  personal  property  shall  go  to  my  brother  Hugh,  absolutely.'' 

By  the  codicil  to  the  will  he  gave  two  nieces,  Mary  and 
Margaret  McKeon,  a  parcel  of  his  real  estate,  appointed  an 
executor  of  his  will,  and  concluded  with  this  clause : 

*^In  all  other  respects  I  confirm  my  vrill  heretofore  made.'' 

He  died  without  issue.  His  wife  survived  him  until  Decem- 
ber 29th,  1893.  His  heirs-at-law  were  the  children  of  two 
sisters  and  of  his  brother  Hugh,  his  sisters  and  brother  having 
predeceased  him.  The  date  of  Hugh's  death  was  September 
nth,  1884. 

All  the  heirs-at-law  are  parties  to  the  partition  suit.  The 
master  has  reported  that  they  are  each  entitled  to  a  share  in  the 
proceeds  of  the  partition  sale,  and  the 'decree  for  distribution  has 
ordered  accordingly.  Now  the  children  of  Hugh  Murphy  move 
to  open  and  amend  the  decree,  claiming  that,  in  virtue  of  the 
will  and  the  statute  to  amend  the  act  concerning  wills  of  March 
29th,  1887  (P.  L.  of  1887  p.  63),  they  alone  are  entitled  to  the 
proceeds  of  sale. 

Mr.  Charles  D.  Thompson,  for  John  E.  Murphy  etal.,  children 
of  Hugh  Murphy,  deceased. 

Mr.  Gilbert  Collins,  for  Ellen  McKeon  et  al. 

Mr,  Joseph  if.  Noonan,  for  Margaret  A.  McKeon. 

Mr.  James  A.  Gordon,  for  Thomas  C.  McKeon. 
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The  Chancellor. 

The  question  is  whether  the  devise  to  Hugh  Murphy  is  within 
the  direction  of  the  amendment  to  the  act  concerning  wills,  ap- 
proved March  29th,  1887  (P.  L.  of  1887  p.  6S),  so  that  the 
proceeds  of  the  sale  of  the  lands  shall  be  distributed  among  his 
children  to  the  exclusion  of  the  children  of  the  testator's  sisters. 

The  section  of  the  act  concerning  wills  which  the  statute  of 
1887  amends,  was  first  enacted  in  1824.  Elm.  Dig,  601.  It  is 
now  found  in  Rev.  p.  1^4-6  §  ^^,  as  follows : 

"That  whensoever  any  estate  of  any  kind  shall  or  may  be  devised  or 
bequeathed  by  the  testament  and  last  will  of  any  testator  or  testatrix,  to  any 
person  being  a  child  or  other  descendant  of  such  testator  or  testatrix,  and  such 
devisee  or  legatee  shall,  during  the  life  of  such  testator  or  testatrix,  die  testate 
or  intestate,  leaving  a  child  or  children,  or  one  or  more  descendants  of  a  child 
or  children  who  shall  survive  such  testator  or  testatrix,  in  that  case,  such 
devise  or  legacy  to  such  person  so  situated  as  above  mentioned^  and  dying  in 
the  lifetime  of  the  testator  or  testatrix  shall  not  lapse,  but  the  estate  so  devised 
or  bequeathed  shall  vest  in  such  cliild  or  children,  descendant  or  descendants 
of  such  legatee  or  devisee,  in  the  same  manner  as  if  such  legate^  or  devisee 
had  survived  the  testator  or  testatrix  and  had  died  intestate ;  but  this  pro- 
vision shall  not  apply  where  the  testator  or  testatrix  shall,  by  said  will  and 
codicil  thereto,  or  other  instrument,  have  otherwise  directed  in  regard  to  the 
children  or  descendants  of  the  said  devisee  or  legatee  dying  as  aforesaid." 

The  amendment  of  1887  extends  the  benefit  of  the  original 
statute  to  brothers  and  sisters  of  the  testator  and  their  descendants, 
as  follows : 

'^  That  whenever  any  estate  of  any  kind  shall  or  may  be  devised  or  bequeathed 
by  the  testament  and  last  will  of  any  testator  or  testatrix,  to  any  person,  being 
a  child  or  other  descendant  of  such  testator  or  testatrix,  or  being  a  brother  or 
sister  or  any  descendant  of  a  brother  or  sister  of  such  testator  or  testatrix, 
and  such  devisee  or  legatee  shall  **  <Sca, 

following,  to  the  end,  the  language  of  the  section  amended. 

The  rule  is  that  a  devise  or  legacy  will  lapse  by  the  death  of 
the  devisee  or  legatee  before  the  testator,  unless  provision  shall 
be  made,  by  will  or  by  statute,  against  a  lapse.  4'  ^^  ^^^'^ 
541;  Theob,  Wills  601;  Maybank  v.  Brooks,  1  B.  C.  C.  84; 
Dildine  v.  Dildine,  5  Stew.  Eq.  78,  80. 
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There  is  a  distinctioD,  also,  between  a  lapsed  and  a  void  devise* 
In  the  former  case  the  devisee  dies  in  the  intermediate  time  be- 
tween the  making  of  the  will  and  the  death  of  the  testator,  bnt 
in  the  latter  case  the  devise  is  void  from  the  beginning,  as  if  the 
devisee  be  dead  when  the  will  was  made.     4-  ^^  Com.  S^l. 

Eliminating  from  the  statute  language  superfluous  to  this  case, 
it  reads  in  this  way:  ^'Whenever  estate  shall  or  may  be  devised 
to  a  brother  who  * aficdl  die'  during  the  life  of  the  testator, 
leaving  children  surviving  the  testator,  the  devise  shall  not 
*  lapse,^  but  vest  in  the  children  of  the  brother  as  if  he  had 
survived  the  testator  and  died  intestate.^' 

It  is  observed  that  by  strict  grammatical  construction  the  event 
provided  against  is  a  lapse  of  the  devise.  This  language  has  led 
to  the  objection  that  the  statute  is  not  applicable  to  the  case  of  a 
void  devise,  as  where  the  devisee  dies  before  the  making  of  the 
will. 

Such  interpretation  of  similar  statutes  has  been  adopted.  In 
JBillingsley  v.  Tongue,  9  Md.  676,  the  testator  made  his  will  on 
the  20th  of  September,  1853,  by  which  he  devised  property  to  a 
sister  who  had  died  the  day  previous.  The  children  of  the  sister 
invoked  the  authority  of  the  statute.  The  court  held  that,  as  the 
statute  provided  that  no  devise  should  "  lapse  or  fail  of  taking 
effect,'^  the  latter  expression  being  a  mere  amplification  of  the 
word  '^  lapse,^'  that  the  language  imported  the  happening  of  a 
future  contingency  to  defeat  the  devise,  providing  against  that, 
and  did  not  give  effect  to  the  mere  expression  of  a  devise  in  a 
will  which  was  void  and  without  effect  at  the  time  the  will  was 
made. 

Upon  the  same  reasoning,  also,  was  decided  the  case  of  Almy 
v.  Jones,  17  R.  I.  S66. 

But  I  think  that  the  better  opinion  gives  a  broader  meaning 
to  the  word  "lapse/'  upon  a  construction  of  similar  statutes 
which  regards  rather  their  beneficial  policy  and  ends  than  the 
strict  meaning  of  their  language. 

In  Nvtier  v.  Vichery,  6^  Me.  ^90,  a  testator  gave  real  and 
personal  estate  to  a  sister,  who  was  dead  when  the  will  was 
made,  leaving  descendants.  In  his  opinion  in  that  case,  Mr. 
Justice  Barrows  said : 
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'^  We  are  satisfied^  upou  reason,  principle  and  authority,  that 
the  lineal  descendants  of  a  relative  of  the  testator  having  a 
bequest  in  the  will  are  entitled  to  the  legacy  given  to  their  an- 
cestor by  virtue  of  Eev.  Stat.  ch.  LXXIV.  §  lOy  though  the 
original  legatee  was,  in  fact,  dead  at  the  date  of  the  will.  The 
statute  is  in  furtherance  of  what  may  fairly  be  presumed  to  have 
been  the  intention  of  the  testator,  and,  in  order  to  effect  its  object, 
it  should  be  construed  liberally,  as  remarked  by  Mr.  Justice 
Hubbard,  in  Paine  v.  Prentiss,  6  Mete.  399.  Any  other  inter- 
pretation of  the  statute  which  has  been  the  law  of  this  state  for 
nearly  a  century,  we  think,  would  be  liable  to  operate  harshly 
and  adversely  to  the  intent  of  the  testator  almost  universally. 

'^  The  adverse  argument  is  based  upon  the  distinction  between 
lapsed  and  void  devises,  and  the  assumption  that  the  statute 
takes  effect  only  in  cases  of  lapse.  But  no  such  limitation  of  its 
effect  is  found  in  the  statute,  the  intent  of  which  obviously  is  to 
save  the  lineal  descendants  of  the  person  named  as  devisee  in  tlie 
will,  the  benefit  of  a  devise  which  would  at  the  common  law  fail 
of  effect  by  reason  of  the  death  of  the  original  devisee  before  the 
testator.  The  statute  has  r^ard  rather  to  the  class  of  individu- 
als for  whose  relief  it  is  interposed,  than  to  any  technical  distinc- 
tion in  the  manner  of  the  failure  against  which  it  proposes  to 
guard  them.  As  to  them  the  result  at  the  common  law  would 
be  the  same  whether  their  ancestor  died  before  or  after  the  date 
of  the  will,  if  he  died  before  the  testator.  Against  this  result, 
in  either  case,  the  statute  places  a  barrier.'^ 

In  Minted s  Appeal,  4,0  Pa.  St.  Hi,  a  bequest  by  a  testator 
to  his  sister  was  declared  to  be  valid,  though  she  was  dead  when 
the  will  was  written,  having  left  children  that  survived  the 
testator.     In  that  case  Chief-Justice  Lowrie  said  : 

*'This  interpretation  of  the  law  is  so  just  and  presents  itself 
BO  naturally  that  we  need  waste  no  words  about  it." 

Another  case  of  this  class  is  Winter  v.  Hunter,  6  Hare  306, 
which  construes  the  thirty-third  section  of  i  Vict.  c.  B6,  that  was 
passed  in  July,  1837,  and  went  into  operation  on  the  1st  of 
January,  1838,  and  is  in  this  language: 
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^  Where  any  person,  being  a  child  or  other  issae  of  the  testator,  to  whom 
any  real  or  personal  estate  shall  be  devised  or  bequeathed  for  any  estate  or 
interest  not  determinable  at  or  before  the  death  of  such  person,  shall  die  in 
the  lifetime  of  the  testator,  leaving  issue,  and  any  such  issue  of  such  person 
shall  be  living  at  the  time  of  the  death  of  the  testator,  such  devise  or  bequest 
shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such  person  had  hap- 
pened immediately  after  the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will.'' 

The  facts  of  that  case  were  that  John  Winter,  by  his  will, 
dated  November  13th,  1833,  gave  a  share  of  his  residuary  estate 
to  his  eldest  son,  John  Palmer  Winter,  and  that  during  the  year 
1838  the  son  died,  leaving  issue  which  survived  John  Winter. 
The  will  was  confirmed  and  ratified  by  a  codicil  made  in  1839. 

It  was  held  that,  under  the  thirty-fourth  section  of  the  same 
statute,  the  effect  of  the  republication  of  the  will  by  the  codicil 
was  to  remake  the  will  as  of  the  date  of  the  codicil,  the  result 
being  that  a  share  of  the  residuary  estate  was  given  to  John 
Palmer  Winter,  who  was  then  dead.  The  court  then,  with  a 
view  to  decide  whether  the  act  would  apply  where  the  devise 
was  to  one  who  was  dead  when  the  will  was  made,  proceeded  to 
consider  the  force  of  the  words  *^  shall  die,'*  referring  to  the 
devisee  dying  in  the  lifetime  of  the  testator,  upon  the  suggested 
question  whether  those  words,  which,  without  question,  were 
assumed  to  import  that  the  event  death  considered  was  in  the 
future,  referred  to  death  after  the  making  of  the  will  or  to  death 
aAer  the  statute  should  go  into  operation. 

The  vice-chancellor  (Wigram)  said  : 

**  Now,  the  policy  of  the  act  and  the  objects  it  was  intended 
to  accomplish  are,  for  the  present  purpose,  suflSciently  manifest. 
It  was  intended  to  prevent  a  portion  given  by  a  testator  to  a 
child,  going  from  the  estate  of  such  child,  and  his  family  being 
left  portionless  by  reason  only  of  the  death  of  the  child  under 
circumstances — a  consequence  of  law  which  the  common  feelings 
of  mankind  declared  to  be  a  disappointment  of  the  intention  of 
the  father. 

"  The  cases  in  which  this  event  most  commonly  happened  and 
against  which  the  act  was  intended  to  provide,  were  cases  in 
which  the  child  died  in  the  testator's  lifetime  after  the  bequest 
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was  made,  and  cases  in  which  the  testator,  in  providing  for  an 
absent  child,  was  ignorant  of  the  fact  that  such  absent  child  was 
dead.  In  both  cases  the  family  of  the  child  dying  after  or  dead 
at  the  time  of  the  bequest,  was  left;  unprovided  for ;  and  it  was 
to  remedy  this  evil,  amongst  others,  that  the  thirty-third  sectioa 
of  the  Wills  act  was  passed. 

**  The  construction  of  the  act,  which  alone  will  include  all  the 
cases  which  the  act  must  presumably  have  been  intended  to  in- 
clude, is  that  which  makes  the  time  of  the  legatee's  death  unim- 
portant, provided  he  died  after  the  act  came  into  operation  and 
the  bequest  to  him  is  by  will  made  aft^r  that  date,  and,  as  far 
as  I  can  see,  that  construction  cannot  possibly  include  any  case 
not  obviously  within  the  purposes  of  the  act.'' 

This  decision  was  reaflSrmed  by  the  same  vice-chancellor,  in 
Mower  v.  Orr,  7  Hare  4,73,  where  the  devise  was  to  a  son,  by 
a  will  made  after  the  statute  of  Victoria  had  gone  into  operation 
and  after  the  death  of  the  son,  which  was  subsequent  to  the  acts 
taking  effect.  In  the  argument  of  the  latter  case,  attention  was 
called  to  the  decision  in  Wild  v.  Reynolds^  6  Notes  of  Oaa.  Ecc 
&  Mar.  Cts.  i,  where  a  testatrix,  by  will  made  in  1825,  be- 
queathed property  in  trust  for  three  children  who  died  in  her 
lifetime,  prior  to  1838,  one  of  them  leaving  a  child,  and  there- 
after, in  1840,  by  codicil,  republished  her  will,  and  it  was  held 
that  the  legacies  had  lapsed,  and  were  not  revived  under  the 
thirty-third  section  of  the  statute  of  Victoria,  by  the  codicil. 

It  is  observed  that  the  construction  of  the  act  of  1  Vict,,  in 
Winter  v.  Winter  and  Mower  v.  Orr,  brings  within  the  act  the 
case  of  a  devisee  who  dies  before  the  will  is  made,  and  that  thus 
far  it  serves  the  case  in  hand.  But  this  case  and  Wild  v.  Rey- 
nolds differ  from  those  cases  in  the  particular  that  in  those  cases 
the  devisee  was  alive  while  the  statute  was  in  effect,  while  in  this 
case  and  in  Wild  v.  Reynolds  the  devisee  was  dead  before  the 
enactment.  In  Winter  v.  Winter  the  vice-chancellor  most  plainly 
says  that  in  such  an  event  the  statute  will  not  save  the  lapse. 

Following  Winter  v.  Winter,  I  think  that  the  true  interpreta- 
tion of  the  words  **  shall  die,"  as  used  in  our  statute  with  refer- 
ence to  the  devisee,  is  that  they  speak  of  his  death  after  the 
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statute  shall  have  taken  effect.  It  is  impossible  to  give  those 
words  retrospective  operation.  Their  meaning  clearly  has  refer- 
ence to  the  future,  and,  as  determined  in  Winter  v.  Wintei\  that 
future  is  not  after  the  making  of  the  devise,  but  after  the  taking 
effect  of  the  statute. 

My  conclusion  is  that  the  statute  of  1887  is  not  applicable  to 
the  case  in  hand,  because  Hugh  Murphy  did  not  die  after  that 
act  bad  taken  effect,  and  I  will,  therefore,  deny  the  motion. 


Mutual  Benefit  Life  Insubance  Company 


The  Rector,  Wardens  and  Vestrymen  of  Grace  Church, 
Westfield,  N.  J.,  Alfred  Mills,  Edward  K.  Milus 
and  William  Davison. 

M.  and  wife,  in  consideration  of  $1,  conyejed  a  lot  of  land,  in  fee,  to  a 
religions  corporation,  npon  the  express  conditions  that  the  grantee  should  not 
mortgage  or  sell  the  land  and  should  not  permit  any  building  to  be  erected 
thereon  except  a  church  edifice  for  use  in  worship  of  a  prescribed  religioua 
character ;  but  they  expressly  consented  in  the  deed  that  a  described  mortgage 
of  eyen  date  with  their  deed  might  be  giyen,  which  should  not  be  affected  by 
the  conditions  but  should  have  the  same  validity  as  if  it  had  been  made  by 
them  prior  to  the  conveyance  to  the  religious  corporation.  The  mortgngee 
has  commenced  suit  in  this  court  to  foreclose  its  mortgage,  and  to  that  suit  it 
has  made  a  judgment  creditor  of  the  religious  corporation  a  party  defendant, 
who  claims  the  right  to  payment  from  the  surplus  proceeds  of  the  foreclosure^ 
sale. — HddL,  (a)  that  the  grantors  did  not  intend  to  create  a  trust  for  charitable 
use,  -but  to  grant  an  estate  upon  condition,  so  that,  upon  breach  of  condition, 
the  land  granted  would  come  back  to  them ;  (6)  that  the  foreclosure  sale  wa« 
a  possibility  contemplated  in  the  assent  to  the  mortgaging,  and  does  not  amount 
to  a  breach  of  condition  ;  (c)  that  the  foreclosure  sale  will  be  a  sale  in  invitum 
and  not  within  the  condition;  (d)  that  as  the  condition  not  to  sell  wholly 
restrains  alienation,  and,  in  so  doing,  is  repugnant  to  the  nature  of  the  fee 
granted,  it  is  void ;  and  (c)  that,  as  there  will  be  no  breach  of  condition  in  the 
foreclosure  sale,  and  as  thereafter  no  breach  of  condition  will  be  possible,  the 
■orplus  proceeds  of  sale  will  belong  to  the  religious  corporation  and  be  subject 
to  its  debts. 
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Mutual  Benefit  Life  Ins.  Co.  v,  Grace  Church. 
On  motion  to  strike  out  cross-bill  under  Rule  213. 

The  bill  is  filed  by  the  Mutual  Benefit  Life  lusuranee  Com- 
pany to  foreclose  a  $2,000  mortgage  made  to  it  by  the  rector, 
wardens  and  vestrymen  of  Grace  Church,  in  Westfield,  New 
Jersey,  on  the  14th  of  June  1875,  which  encumbers  a  plot  of 
ground  upon  which  a  church  edifice  has  been  erected. 

The  plot  of  land  was  conveyed  to  the  church  corporation  by 
deed  bearing  even  date  with  the  mortgage,  which  deed  was  made 
by  Alfred  Mills  and  his  wife,  the  former  being  the  owner  of  one 
undivided  eighth  and  the  latter  the  owner  of  seven  undivided 
eighths  of  the  land  conveyed.  Their  deed  is  one  of  bargain  and 
sale,  expressed  to  have  been  made  in  consideration  of  $1,  and  is 
without  covenants.  It  purports  to  convey  the  plot  of  land  to 
the  church  corporation  and  its  successors.  The  liabendum  is, 
using  the  language  of  the  instrument, 

"  to  the  said  party  of  the  second  part  and  their  successors  forever,  with  this 
express  condition  and  limitation,  that  neither  the  said  party  of  the  second  partf 
nor  their  successors,  shall  at  any  time  sell,  mortgage,  or  in  any  way  convey  the 
said  land  and  premises,  or  any  part  thereof,  and  that  no  building  shall  be  kept, 
maintained  or  erected  thereon,  except  for  the  purpose  of  public  worship  and 
teaching  in  accordance  with  the  uses,  rights  and  ceremonies  of  the  Protestant 
Episcopal  Church  in  the  United  States  of  America,  and  also  except  the  proper 
outbuildings  appurtenant  thereto;  but  it  is  expressly  provided  and  hereby 
stated  that  the  above  conditions  and  limitations  do  not  apply  to  the  convej- 
ance  by  way  of  mortgage,  bearing  even  date  herewith,  about  to  be  executed 
by  the  party  of  the  second  part  to  The  Mutual  Benefit  Life  Insurance  Com- 
pany of  Newark,  New  Jersey,  to  secure  the  payment  of  two  thousand  dollars 
with  interest,  but  that  the  said  parties  of  the  first  part,  for  themselves  and 
their  heirs  hereby  expressly  authorize  and  empower  the  said  party  of  the  second 
part  to  make  and  execute  such  conveyance  by  way  of  mortgage,  bearing  even 
date  herewith  to  secure  the  payment  of  said  sum  of  two  thousand  dollars  with 
interest  and  agree  and  covenant  with  said  party  of  the  second  party  to  ratify 
said  mortgage  so  to  be  made,  and  that  said  particular  mortgage  and  the  estate 
which  it  is  intended  to  convey  shall  be  as  full  and  complete  to  the  said  The 
Mutual  Benefit  Life  Insurance  Company,  their  successors  and  assigns,  as  though 
said  mortgage  were  now  before  the  execution  hereof  made  directly  by  said 
parties  of  the  first  part  to  the  said  The  Mutual  Benefit  Life  Insurance  CompanT, 
their  successors  and  assigns." 

Subsequent  to  the  conveyance  and  mortgage,  in  May,  1886, 
Mrs.  Mills  died  testate,  her  will  bearing  date  in  1869.    By  the 
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will  she  bequeathed  and  devised  her  entire  estate  to  her  husband^ 
fiiiling  to  make  any  provision  therein  against  the  ease  of  afler- 
born  children.  The  defendant  Edward  K.  Mills  was  born  after 
the  will  was  made  and  has  been  made  a  defendant  to  this  suit 
because  of  his  interest  in  virtue  of  the  statute.  Bev.  p.  1^46 
%19. 

The  defendant  Davison,  on  April  13th,  1894,  recovered  a 
judgment  against  the  church  corporation  for  $1,554.07. 

To  the  foreclosure  bill  the  church  corporation  has  answered, 
admitting  the  mortgage  and  the  judgment  of  Davison,  but  refer- 
ring it  to  the  court  to  determine  what  is  due  upon  the  mortgage 
and  whether  Davison  shall  be  paid  his  judgment  out  of  the  pro- 
ceeds of  the  foreclosure  sale,  and  claiming  that  the  surplus 
proceeds  of  sale  will  not  in  any  event  belong  to  the  Messrs. 
Mills,  but  will  go  entirely  to  the  church  corporation  if  Davison 
is  not  to  be  paid  his  judgment  thereout.  By  the  answer  it  con- 
sents that  this  court  may  make  a  decree  for  the  sale  of  the  land, 
and  asks  that  that  decree  shall  contain  full  and  specific  directions 
as  to  what  disposition  shall  be  made  of  the  surplus  proceeds  of 
sale  after  the  payment  of  the  complainant's  mortgage  with 
interest  and  costs. 

The  defendant  Alfred  Mills  has  answered,  admitting  the  mort- 
gage, denying  that  the  Davison  judgment  is  a  lien  on  the  land, 
and  submitting  the  ascertainment  of  the  amoufnt  due  to  the 
court.  Then,  by  way  of  cross-bill,  he  sets  out  that  the  deed  to 
the  church  corporation  was  made  as  a  gift,  without  consideration, 
and  that  upon  its  execution  and  delivery  there  remained  in  him 
and  his  wife  a  reversionary  interest  and  estate  in  the  land  con- 
veyed. He  insists  that  the  church  corporation,  in  acccepting  the 
deed  from  him  and  his  wife,  impliedly  covenanted  to  pay  the 
mortgage  and  prevent  its  foreclosure  and  the  sale  of  the  land 
mortgaged,  and  that  its  n^Iect  to  pay  the  mortgage  and  thus 
prevent  its  foreclosure  was  a  breach  of  a  condition  of  the  deed. 
He  allies,  among  other  things,  that  the  church  cost  $6,500; 
that  the  land  was  worth  $1,500,  and  that  Mrs.  Mills  contributed 
in  money  towards  the  erection  of  the  church  $2,900,  making  the 
aggr^ate  of  the  contributions  of  himself  and  his  wife  $4,400 
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out  of  the  J8,000  expended,  $2,000  of  the  remainder  being 
represented  by  the  complainant's  mortgage;  also,  that  the  church 
corporation,  knowing  that  Mr.  Davison's  judgment  is  not  a  lien 
on  the  land,  and  that  effort  or  attempt  by  Davison  to  collect  the 
judgment  out  of  the  land  is  a  breach  of  the  conditions  and  a 
violation  of  the  restrictions  and  limitations  of  the  deed,  is  col- 
lusively  conniving  and  abetting  the  efforts  of  Davison,,  with 
purpose  to  aid  him  to  collect  his.  judgment  from  the  land  or  the 
proceeds  of  the  foreclosure  sale  thereof. 

He  prays  that,  upon  the  foreclosure  sale,  the  surplus  proceeds 
may  be  paid  to  him  and  his  son,  if  the  son  be  entitled  to  any 
part  therein. 

The  cross-bill  is  framed  upon  a  theory  of  the  breach  of  condi- 
tion which-  will  cause  the  land  to  revert  to  the  grantors,  and  the 
motion  to  dismiss  it  rests  upon  the  insistment  that  it  does  not 
show  any  title  to  the  surplus  proceeds  of  the  sale  of  the  land  in 
the  Messrs.  Mills,  or  either  of  them,  or  a  situation  which  will 
defeat  the  payment  of  the  Davison  judgment  out  of  the  proceeds 
of  sale. 

Mi\  Oraig  A.  Marsh  and  Mr.  Charles  A.  Reedy  for  the  motion. 

Mr.  Alfred  MiUs,  contra. 

The  Chancellor. 

I  am  unable  to  find,  in  the  acceptance  of  the  deed  from  Mr. 
and  Mrs.  MHls,  anything  that  will  justify  the  implication  of  a 
covenant  upon  the  part  of  the  church  corporation  with  the  grant- 
ors of  the  land,  which  so  obliges  it  to  pay  the  mortgage  that  its 
failure  to  do  so  will  amount  to  a  breach  of  either  of  the  conditions 
contained  in  the  deed.  Nor  do  I  find  that  the  allegations  of  the 
cross-bill  charge  such  a  collusive  production  of  the  foreclosure 
sale  as  will,  if  true,  amount  to  a  breach  of  either  condition.  In 
connection  with  the  fact  that  Mr.  Davison  is  not  attempting  to 
sell  the  land  under  his  judgment,  but  is  merely  insisting,  in  this 
suit,  upon  his  right  to  payment  out  of  the  surplus  proceeds  of 
the  foreclosure  sale,  I  look  upon  the  charge  of  collusion  in  the 
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cross-bill  as  nothing  more  than  an  averment  of  a  friendliness 
between  the  church  corporation  and  Mr.  Davison,  which  has 
not  taken  such  shape  as  can  amount  to  a  breach  of  condition. 
It  is  not  charged  that  either  the  church  or  Mr.  Davison  has 
procured  the  complainant  to  foreclose  its  mortgage  and  thus 
bring  about  a  sale,  and  I  do  not  understand  that  a  mere  desire 
that  Mr.  Davison  shall  be  paid  out  of  the  proceeds  of  the  fore- 
closure sale,  however  strong  that  desire  may  be,  can  amount  to 
a  breach  of  condition.  Nor  can  the  unnecessary  assent  of  the 
church,  in  its  answer,  to  the  foreclosure  sale,  which  it  is  unable 
to  prevent,  amount  to  such  breach. 

It  is  to  be  remembered  that  conditions  subsequent  are  not 

&vored  either  in  law  or  in  equity,  and  that  they  are,  therefore, 

to  be  strictly  construed.     Den  v.  Lawrence  Church,  Spenc.  665. 

Now,  is  the  foreclosure  sale  to  be  regarded  as  a  breach  of 

either  condition  of  the  deed  ? 

I  think  not,  for  three  reasons— ^r«^,  because  the  sale  is  one 
which  the  deed  from  Mr.  and  Mrs.  Mills  contemplates  and  assents 
to  as  not  being  within  the  condition  or  limitation ;  aecondy  if  the 
sale  be  not  expressly  assented  to,  it  is  not  a  voluntary  sale  by 
the  grantee,  but  a  sale  in  invitumy  against  which  the  condition 
will  not  be  held  to  be  directed  (^  Kent  Com,  1^4) ;  and  third, 
because  the  condition  or  limitation,  which  is  designed  to  restrain 
altogether  alienation  of  land,  imposed  in  the  deed  by  which  tlie 
land  is  granted  in  fee,  is  repugnant  to  the  nature  of  the  estate 
granted,  and  void.  4  Kent  Com.  IS^;  Magie  v.  Oerman  Church, 
£  Beaa.  79;  affirmed  on  appeal,  e  McCart.  600;  S  Washb.  Real 
Frop.  9;  2  Dev.  Deeds  §  966;  Gray  Res.  Al.  §§  IS,  £8,  43, 
SB79. 

There  is,  then,  a  sale  which  does  not  amount  to  a  breach  of 
condition,  but  which  efifectually  puts  such  a  breach  beyond 
future  possibility. 

It  follows  that,  as  the  breach  can  never  happen,  the  title  of 
the  church  corporation  to  the  surplus  proceeds  of  sale  has  become 
absolute,  and  they  may  be  taken  by  its  judgment  creditor. 

I  have  considered  the  insistraent  of  Mr.  Mills,  that  the  deed 
should  be  r^arded  as  establishing  a  charitable  use,  to  which  the 
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surplus  proceeds  of  sale  should  be  devoted.  The  purpose  of  the 
•deed,  as  shown  by  that  instrument  itself  and  as  i*eiterated  in  the 
allegations  of  the  cross-bill,  was  to  give  to  a  religious  corpora- 
tion a  certain  lot  of  land  so  long  as  it  should  be  devoted  to  a 
specified  use.  The  deed  attempted  to  procure  the  fulfillment  of 
that  purpose,  not  by  expressing,  as  the  intent  of  the  grantors, 
that  the  deed  should  be  to  the  church  corporation  in  trust,  irre- 
vocable reliance  being  had  upon  remedies  for  the  enforcement  of 
that  trust,  but  by  the  imposition  of  conditions  designed  to  defeat 
the  gifk  if  their  terms  should  be  violated ;  and  the  obvious  reason 
for  this  form,  as  is  exhibited  by  the  cross-bill,  was  that  the 
grantors  of  the  lot  did  not  contribute  all  that  was  required  to 
establish  the  church,  but  a  part  only,  which  part  they  had  the 
right  to  give  upon  condition,  and  have  it  returned  to  them  upon 
the  breach  of  the  conditions  they  imposed. 

I  cannot  find  an  intent  to  create  a  trust  and  thus  bring  the 
case  within  the  decisions  which  construe  the  conditions  into  mere 
regulations  of  the  trust  and  so  maintain  the  gift  as  one  to  a 
charitable  use. 

I  will  grant  the  motion  to  strike  out  the  cross-bill. 


I  54  awl         John  P.  Stockton,  attorney-general,  in  behalf  of  the  state 
I  '^  f^  and  on  the  relation  of  Greorge  W.  Stillwell  et  al.,  and  said 

53  418  George  W.  Stillwell  et  al. 

57    125| 

53    418| 

59    8821  V. 

The  Atlantic  Highlands,  Red  Bank  and  Long  Branch 
Electric  Railway  Company  and  David  S.  Arnott 
et  al. 

1.  A  street  railway  companj  having,  by  grant  recognized  by  the  proviMoni 
of  the  a€t  of  March  16th,  1893  (P.  L,  of  189$  p.  84^),  the  right  to  construct 
and  operate  its  railway  upon  a  turnpike,  is  not  exempt  from  the  performance 
of  the  conditions  precedent  to  the  construction  of  its  railway  which  are 
required  by  the  act  of  May  16th,  1894. 
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2.  The  attorney-general  and  ahatting  property-owners,  relators  and  com- 
plainants with  him,  are  entitled  to  a  preliminary  ix^jonction  to  restrain  the 
construction  of  such  a  street  railway,  if  it  shall  not  comply  with  those 
conditions  precedent. 

On  order  to  show  cause  why  preliminary  injunction  shall  not 
issue.     Heard  on  bill  and  affidavits. 

Jifr.  John  P,  Stookton,  attorney-general,  and  Mr.  Henry  M. 
NemtiSy  for  the  application. 

Mr.  Danid  H.  Applegate,  contra. 

The  Chancelloe. 

The  attorney-general  and  the  relators  and  complainants  ask 
that  the  Atlantic  Highlands,  Ked  Bank  and  Long  Branch  Elec- 
tric Railway  CJompany  be  restrained  from  constructing  a  railway, 
to  be  operated  by  electricity  supplied  by  overhead  wires  accord- 
ing to  that  which  is  known  as  the  trolley  system,  over  that 
portion  of  the  highway,  between  Red  Bank  and  Eatontown,  in 
Monmouth  county,  which  was  formerly  the  Red  Bank  and 
Eatontown  turnpike,  lying  within  Shrewsbury  township. 

The  highway  in  question  was  originally  a  country  road,  laid 
out  about  a  century  ago,  which  subsequently,  in  1865,  by 
authority  of  a  charter  granted  by  the  legislature  (P.  L.  of  1865 
p.  7),  was  taken  possession  of  by  the  Red  Bank  and  Eatontown 
Turnpike  Company,  and  thereafter  was  maintained  as  a  turnpike 
and  toll  road  until  1891,  when  the  turnpike  company  ceased  the 
collection  of  tolls  and  the  maintenance  of  the  road.  By  an  act 
approved  March  16th,  1893  (P.  L.  of  189S  p.  574,),  the  charter 
of  the  turnpike  company  was  repealed,  subject  to  the  proviso 
that  its  repeal  should  not  affect  any  authority,  permission  or 
franchise  to  construct  and  operate  a  street  railway  on  the  road- 
bed of  the  turnpike  which  might  have  been  granted,  sold  or 
"Conveyed  by  the  company  prior  to  the  passage  of  the  repealing 
act,  but  that  such  authority,  permission  or  franchise  should  be  as 
valid  as  if  the  repealing  act  had  not  been  passed.  The  same  day 
that  this  repealing  statute  was  approved  another  statute  was 


Digitized  by  VjOOQ  IC 


420  CASES  m  CHANCERY.  [53  Eq. 

Stockton  V,  Atlantic  Highlands  &c.  By.  Co. 

enacted  entitled  "An  act  to  authorize  and  r^ulate  the  construc- 
tion of  street  railways  upon  turnpikes  "  (P.  L.  of  189S  p,  5^), 
which  provides : 

"That  any  dnly-incorporatcd  street  railway  company  of  this  state  may 
construct  and  operate  a  street  railway  apon  and  along  the  road-hed  of  any 
turnpike  company  located  within  counties  of  the  second  class  in  this  state 
which  shall  have  granted  or  conveyed  such  right  or  privilege  to  such  stieet 
railway  company ; " 

and  further,  that  the  township  committee  of  a  township  through 
the  limits  whereof  such  turnpike  shall  extend  may,  upon  peti- 
tion and  proof  of  such  grant,  locate  the  tracks  of  such  street 
railway  company,  and  after  such  location  shall  have  been  made 
the  street  railway  company  shall,  in  other  respects,  conform  to 
the  law  concerning  horse  and  street  railways. 

The  defendant  corporation  was  organized  April  6th,  1895, 
under  the  act  entitled  "An  act  to  authorize  the  formation  of 
traction  companies  for  the  construction  and  operation  of  street 
railways  or  railroads  operated  as  street  railways  and  to  regulate 
the  same,"  approved  March  14th,  1893,  for  the  purpose  of 
operating  and  constructing  a  street  railway.  A  proviso  in  the 
first  section  of  that  act  requires  that  no  corporation  created  under 
the  act  shall  enter  upon  a  highway  for  the  construction  of  new 
lines  of  railway  or  for  the  operation  thereof  without  the  consent 
of  the  body  of  the  township  into  or  within  the  limits  of  which 
such  new  line  of  railway  is  proposed  to  be  extended. 

By  an  act  of  the  legislature  approved  May  16th,  1894  (P.  L. 
of  1894  P'  374),  entitled  "An  act  to  r^ulate  the  construction 
and  maintenance  of  street  railroads  in  this  state,"  it  was  pre- 
scribed that 

'Un  addition  to  the  provisions  or  restrictions  now  required  by  law,  no  street 
railroad  shall  from  and  after  the  passage  of  this  act,  be  constructed  in,  over 
and  upon  any  street,  avenue,  highway,  land  or  other  public  place  in  any 
municipality,  town,  township,  village  or  borough  of  this  state  except  upon  the 
consent  of  the  governing  body  of  such  municipality,  town,  township,  village 
or  borough,  which  consent  shall  only  be  granted  upon  a  petition  of  the  cor- 
poration desiring  to  construct,    ♦    ♦    *    filed  with  the  derk," 


Digitized  by  VjOOQ  IC 


8  Dick.  Ch.]  MAY  TERM,  1895.  421 

Stockton  r.  Atlantic  Highlands  &o.  By.  Ck>. 

nor  until  public  notice  of  such  application  shall  have  been  given 
by  publication  in  newspapers  and  by  posting  for  fourteen  days 
before  the  governing  body  shall  meet.  The  consent  is  to  be  by 
ordinance  and  not  otherwise,  and  is  not  to  be  granted  until  there 
shall  be  filed  with  the  clerk 

'*  the  consent  in  writing  of  the  owner  or  owners  of  at  least  one-half  in  amooni 
in  lineal  feet  of  property  fronting  on  sucH  street,  highway^  avenue  or  other 
public  place  through  which  permission  to  construct,  operate  and  maintain  a 
street  railway  is  asked." 

On  the  10th  of  March,  1893,  six  days  before  the  repeal  of  its 
charter,  the  Red  Bank  and  Eatontown  Turnpike  Company,  by 
its  deed  to  the  Eatontown  and  Long  Branch  Turnpike  Company, 
essayed  to  convey  to  the  latter  company  the  right  to  construct 
and  maintain  along  and  upon  the  road-bed  of  the  former  com- 
pany's turnpike  a  street  railway  operated  by  horses,  electricity 
or  other  power,  and  on  the  2d  of  May,  1895,  the  Eatontown 
and  Long  Branch  Turnpike  Company,  by  its  deed,  purported  to 
grant  to  the  defendant  street  railway  corporation  the  right  to 
construct  its  proposed  railway  over  the  former  turnpike  of  the 
then  defunct  Red  Bank  and  Eatontown  Turnpike  Company. 

Subsequent  to  that  deed,  the  defendant  company  petitioned 
he  township  committee  of  Shrewsbury  township  to  locate  the 
tracks  of  the  street  railway  it  proposed  to  build  upon  that  road 
and  such  location  was  made,  and  thereupon,  without  having 
obtained  the  consent  of  the  township  committee  or  the  consent 
of  the  owners  of  abutting  property,  the  construction  of  the  rail- 
way was  commenced  and  was  being  pushed  when  it  was  stopped 
by  the  order  to  show  cause  herein. 

It  may  well  be  questioned  whether  any  right  was  had  in 
virtue  of  the  deed  from  the  Red  Bank  and  Eatontown  Turnpike 
Company.  I  do  not  find  any  statute  which  authorizes  one  turn- 
pike company  to  grant  to  another  turnpike  company  the  right 
to  construct  and  operate  a  street  railway  on  the  road-bed  of  the 
granting  company.  The  act  entitled  ''An  act  relating  to  street 
railways  within  incorporated  towns  and  boroughs  in  this  state," 
approved  April  30th,  1887  (P.  i.  of  1887  p.  21^0),  authorizes 


Digitized  by  VjOOQ  IC 


422  CASES  IN   CHANCERY.  [53  Eq. 

Stockton  V,  Atlantic  Highlands  <&c  By.  Ca 

the  conveyance  of  a  portion  of  a  turnpike  within  an  incorporated 
town  or  borough,  and  thirteen  hundred  yards  out  of  the  town 
or  borough  eitlier  way,  to  a  street  railway  conii)any  to  be  oper- 
ated by  horses,  and  a  supplement  to  that  act  approved  March 
31st,  1890  (P.  L.  of  1890  p.  166),  gives  authority  to  a  turnpike 
company  to  construct  and  operate  a  street  railway  upon  its  own 
road-bed ;  but  there  is  no  act  which  })ermits  one  turnpike  com- 
pany to  acquire  the  right  to  operate  a  street  railway,  or  to 
operate  a  street  railway  upon  the  road-bed  of  another  turnpike 
company.  It  is  difficult  to  see  how  a  grant  of  such  a  right 
can  have  any  validity.  But  that  is  not  the  question  in  this 
application. 

Assuming  the  deeds  to  have  lawfully  made  the  grant,  so  that 
under  the  act  of  1893  (P.  L.  of  1893  p.  34£),  the  defendant 
company  may  construct  and  operate  its  street  railway  upon  the 
former  road-bed  of  the  Red  Bank  and  Eatontown  Turnpike 
Company,  is  it  lawful  for  it  to  proceed  with  the  construction  of 
its  railway,  without  obtaining  the  consent  of  the  township  com- 
mittee as  the  act  under  which  it  is  incorporated  requires,  and 
without  complying  with  the  conditions  precedent  which  the  act 
of  1894,  above  mentioned,  prescribes? 

It  is  remembered  that  the  act  of  1893,  which  permits  the 
operation  of  a  street  railway  over  a  turnpike  when  the  turnpike 
company  shall  have  granted  such  right  of  way,  provides  that 
after  the  township  committee  shall  have  located  the  tracks  on 
the  turnpike  upon  which  the  street  railway  is  granted  the  right 
of  way,  the  street  railway  company  shall  in  other  respects  con- 
form to  the  law  concerning  horse  and  street  railways.  The  pur- 
pose of  the  act  obviously  was  not  to  make  the  street  railways  on 
turnpikes  a  privil^ed  class,  exempt  from  such  requirements  of 
the  law  as  the  legislature  might  be  pleased  to  impose  in  the  pro- 
tection of  the  public  and  abutting  property-owners.  They  were 
to  conform  to  the  law  applicable  to  all  street  railways.  The 
grant  gave  them  the  right  as  against  the  grantor  turnpike  com- 
pany to  run  upon  the  turnpike,  in  the  location  the  township 
committee  should  designate,  and  nothing  more. 


Digitized  by  VjOOQ  IC 


8  Dick.  Ch.]  MAY  TERM,  1896.  423 

Stockton  V,  Atlantic  Highlands  &c.  By.  Co. 

Before  the  defendant  street  railway  corporation  came  into 
existence,  before  the  deed  to  it  and  before  the  location  of  its 
tracks,  the  act  of  1894,  to  regulate  the  construction  and  main- 
tenance of  street  railroads  in  this  state,  had  been  enacted.  It 
therefore  incorporated  and  took  a  deed  from  the  Eatontown  and 
Long  Branch  Turnpike  Company,  with  full  notice  and  knowl- 
edge of  that  which,  under  the  act  of  1894,  it  was  bound  to  do 
before  it  could  commence  the  construction  of  its  railway.  The 
act  of  1894  prescribes  conditions  precedent  to  the  construction 
of  any  street  railway  upon  a  highway,  which  conditions  are 
expressly  declared  to  be  additional  to  the  requirements  of  law 
then  existing.  The  statute  obviously  was  intended  to  have  uni- 
versal application  to  all  classes  of  street  railways,  and  to  pre- 
scribe conditions  which  must  in  all  cases  be  complied  with  before 
the  highways  can  be  entered  upon.  Its  scheme  is  not  to  repeal 
other  conditions  precedent,  but  to  add  to  them.  Its  intended 
application  to  all  street  railways  is  emphasized  not  only  by  its 
unmistakable  language,  but  also  by  necessary  implication  from 
its  second  section,  which  excepts  from  its  operation  railways 
whose  locations  had  been  theretofore  granted  and  whose  con- 
struction had  theretofore  been  commenced,  but  not  those  roads 
whose  applications  for  locations  were  then  pending. 

I  think  that  it  is  too  plain  to  admit  of  doubt  that  the  defend- 
ant corporation,  in  order  to  a  lawful  construction  of  its  road, 
must  first  comply  with  the  conditions  imposed  by  the  act  of 
1894. 

Now,  this  being  so,  may  the  attorney-general  have  a  prelimi- 
nary injunction  to  stay  the  construction  until  that  statute  shall 
be  obeyed  ? 

The  statute  of  1894  prescribed  its  conditions  precedent  for 
the  protection  of  the  public  and  the  owners  of  property  abutting 
on  highways  through  which  street  railways  may  be  constructed, 
and  thereby  it  creates  rights  which  are  entitled  to  protection 
and  imposes  duties  which  must,  in  obedience  to  the  law,  he 
performed. 

In  the  recent  case  of  The  Inhabitants  of  the  Township  of  Frank-- 
lin  V.  NtUley  Water  Co.  (opinion  filed  July  15th,  1895),  Vice- 
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Chanoellor  Emery  has  discussed  the  principles  which^  I  thiuk, 
are  here  applicable.  He  reached  the  conclnsion  that  the  town- 
ship of  Franklin  was  entitled  to  a  preliminary  injunction  to  pre- 
vent the  Nutley  Water  Company  laying  water-pipes  in  the 
highways  of  that  township  without  its  consent,  such  consent 
being,  by  statute,  made  a  condition  precedent  to  such  work. 
He  said : 

"  For  the  full  protection  of  the  statutory  rights  of  municipali- 
ties, a  preliminary  injunction  is  necessary,  and  in  this  respect 
the  case  rests  upon  the  same  basis  as  the  right  of  the  court  of 
equity  to  interfere  by  preliminary  injunction  where  a  public 
company,  under  cover  of  statutory  authority,  attempts  to  appro- 
priate the  lands  of  another  without  complying  with  the  legal 
conditions  precedent,  either  constitutional  or  statutory.  ♦  *  * 
Where  the  statutory  right  is  clear,  it  seems  to  me  it  would 
imperil  the  public  control  of  highways  and  deprive  municipalities 
of  the  powers  and  advantages  intended  to  be  given  by  statutes 
if,  on  the  mere  claim  of  right  to  occupy  the  streets  without  con- 
sent, this  court  should  decline  to  interfere  pending  the  final 
determination  upon  theclaim.^' 

There  can  be  no  question  that  the  attorney-general  has  at  least 
an  equal  standing  with  the  township  committee  in  the  protection 
of  the  public  right,  and  I  think,  because  there  is  a  condition  in 
the  act  of  1894  that  the  consent  of  property-owners  abutting  on 
the  highway  shall  be  had,  that  such  property-owners  are  accorded 
rights  which  they  likewise  may  have  protected  by  the  same  instru- 
mentality. The  present  application  is  by  both  attorney-general 
and  property-owners,  who  also  are  a  part  of  the  general  public. 

Without  adverting  to  other  questions  discussed  at  the  hearing, 
I  will  make  the  order  to  show  cause  absolute  and  grant  the 
injunction  sought. 
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Frank  W.  Wildes  et  al. 

V. 

The  Rural  Homestead  Company,  JuLitJS  H.  Pratt, 
Henry  F.  Torrey,  Samuel  W.  Bower  et  al. 

At  the  suit  of  individaal  stockholders  of  a  corporation,  a  transaction  of  ihm 
directors,  which,  though  intra  vires  and  lawfol  in  itself,  is  executed  hy  them 
and  the  person  with  whom  they  deal,  in  pursuance  of  a  scheme  to  make  and 
perpetuate  themselves  directors  in  the  control  of  the  company,  and  is  conspicu- 
ously unwise  and  injurious  to  the  oorporation  and  its  stockholders,  will  he  set 
aside  in  equity. 

On  bill,  answer,  replication  and  proofs. 
Mr,  J.  Flavd  McGee,  for  the  complainants. 
Mr.  Charks  H.  Voorhis,  for  the  defendants. 

The  Chancellor. 

The  objeot  of  the  suit  is  to  set  aside  a  transfer  of  two  hundred 
and  thirty-eight  shares  of  the  capital  stock  of  the  Rural  Home- 
stead Company  to  one  Samuel  W.  Bower,  which,  it  is  claimed, 
was  effected  by  the  directors  of  that  company  for  a  grossly-in- 
adequate consideration,  in  bad  faith,  to  the  injury  of  the  com- 
pany and  incidentally  to  the  injury  of  the  complainants,  who  are 
stockholders  of  the  company;  the  directoi^^  motive  in  making 
such  transfer  being  the  perpetuation  of  themselves  in  office  as 
directors. 

It  is  disclosed  that  the  entire  capital  stock  of  the  company 
consists  of  two  thousand  four  hundred  shares  of  the  par  value 
of  $50  each,  and  that  all  of  the  stock  was  issued,  but  that  sub- 
sequently a  portion  of  it  came  back  to  the  company  and  was  held 
in  its  treasury  and  disposed  of  from  time  to  time  to  produce 
money  for  the  needs  of  the  corporation. 
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Immediately  prior  to  the  transaction  now  objected  to,  two 
hundred  and  thirty-eight  shares  of  that  capital  stock  remained 
in  the  treasury,  the  other  shares  beiiig  held  by  various  stock- 
holders, among  whom  were  the  defendants  Julius  H.  Pratt,  who 
owned  eight  hundred  and  ninety-one  shares,  and  Henry  F. 
Torrey,  the  son-in-law  of  Mr.  Pratt,  who  held  eighty-five  shares, 
both  of  whom  were  officers  and  directors  of  the  company.  Mr. 
Pratt  was  the  president  and  Mr.  Torrey  was  the  secretary  and 
treasurer.  Besides  these,  the  defendants  John  Linn  and  his 
son,  Clarence  Linn,  and  David  W.  McCrea  were  directors,  each 
holding  one  share  of  the  stock. 

The  company  was  originally  organized  through  the  instru- 
mentality of  Mr.  Pratt,  for  the  purpose  of  disposing  of  land  at 
Arlington,  New  Jersey,  in  building  sites.  But  after  the  land 
had  been  laid  out  into  lots,  owing  to  the  depreciation  in  real 
estate  values,  the  original  project  so  failed  that  it  was  concluded 
to  abandon  it  and  parcel  out  to  the  different  stockholders  the 
several  lots  into  which  the  land  had  been  divided,  in  proportion 
to  their  respective  holdings  of  stock  in  the  retirement  of  that 
stock.  But  after  that  determination  had  been  partially  carried 
into  effect,  a  scheme  was  devised  to  organize  a  cemetery  corpora- 
tion, under  the  statutes  of  this  state,  to  which  the  land  should 
be  conveyed,  in  order  that,  through  such  instrumentality,  they 
might  find  a  market  Aoooi*dingly,  the  major  part  of  the  land, 
divided  into  lots,  approximately  thirty-five  acres,  was  returned 
to  the  company,  and,  on  the  1st  of  December,  1882,  was  con- 
veyed to  the  Arlington  Cemetery  Association,  by  which,  in  turn, 
it  was  to  be  sold  in  graves  and  graveyard  lots  for  the  burial  of 
the  dead. 

The  nominal  consideration  of  the  deed  was  $1,  but,  by  con- 
current agreement,  it  was  arranged  that  the  Homestead  com- 
pany, after  it  should  expend  $20,000  in  surveying  and  laying 
out  the  lands  for  cemetery  purposes,  should  receive  one-half  of 
the  receipts  from  sales  of  graves  and  lots.  The  other  half  was 
to  be  used  by  the  cemetery  association  in  paying  the  expenses 
of  conducting  and  maintaining  the  graveyard. 

In  1883  this  agreement  was  modified  so  that  forty-five  per  ; 
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cent,  of  the  receipts  were  to  go  to  each  corporation,  and  the 
remaioing  ten  per  cent,  was  to  be  retained  and  accumulated  by 
the  cemetery  association  as  a  fund  for  the  perpetual  maintenance 
of  the  cemetery. 

Much  of  the  stock  held  by  Messrs.  Pratt  and  Torrey  was 
issued  for  land  purchased,  and  it  became  necessary  that  stock  in 
the  treasury  should  be  sold  to  meet  the  expenditures  which  were 
required  to  put  the  cemetery  in  operation.  Accordingly,  from 
time  to  time,  stock  was  sold. 

Among  other  purchasers  of  it  were  the  complainant  Daniel 
L.  Shearer,  of  Boston,  and  others  of  the  complainants  who  were 
induced  by  Mr.  Shearer  to  invest  in  the  enterprise.  Mr.  Shearer 
had  been  interested  by  Mr.  f^ratt,  who  had  been  his  college  class- 
mate, and  in  whom  Mr.  Shearer  for  a  time  reposed  implicit 
confidence. 

From  the  outstart  of  this  renewed  enterprise,  both  corpora- 
tions were  controlled  and  managed  by  Messrs.  Pratt  and  Torrey, 
who  associated  with  themselves  as  directors  such  persons  as  they 
chose.  The  entire  income  from  the  sale  of  cemetery  lots  was 
insufScient  to  adequately  conduct  the  enterprise,  and  conse- 
quently the  share  of  it  which  otherwise,  under  the  agreement 
referred  to,  would  have  gone  to  the  Rural  Homestead  Com- 
pany, was  used  for  cemetery  purposes,  and  for  that  share  the 
Homestead  company  received  merely  credit  in  account  with  the 
cemetery  a&sociation. 

From  1885  to  1890  no  elections  for  directors  of  the  Home- 
stead company  were  held,  and  the  accounts  of  both  corporations 
were  so  n^lected  that  they  were  kept  in  the  shape  of  loose 
memoranda  and  were  not  written  up  in  books  of  account.  The 
excuse  for  this  n^lect  was  the  inability  of  Mr.  Torrey  to  attend 
to  all  the  duties  which  were  thrown  upon  him,  including  the 
keeping  of  the  accounts.  The  validity  of  that  excuse  has  been 
disputed,  but  it  ia  not  pertinent  to  the  present  inquiry  that  such 
dispute  should  be  determined.  It  is  suflBcient  for  present  pur- 
poses that  the  condition  of  the  accounts  and  the  fact  that  the 
cemetery  company  was  deeply  involved  in  debt,  beyond  that 
which  it  owed  to  the  Homestead  company,  led  to  dissatisfaction 
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upon  the  part  of  the  complainaDts^  who,  because  they  almost  all 
reside  in  Boston,  have  been  called  "the  Boston  stockholders/' 
and  they  insisted  upon  examining  the  accounts  and  having  them 
written  up,  furnishing  assistance  to  that  end.  They  also  insisted 
upon  having  Mr.  Shearer  made  a  director  of  the  company,  and 
he  was,  in  June,  1890,  so  elected.  Later  in  the  summer  of  1890 
their  dissatisfaction  grew  to  such  extent  that  the  complainant 
Frank  W.  Wildes,  one  of  them,  declared  that  they  would  change 
the  management  of  the  company  by  taking  it  away  from  Messrs. 
Pratt  and  Torrey,  and  after  that,  in  apparent  fulfillment  of  bis 
threat,  commenced  to  buy  up  stock  wherever  he  could  find  it  for 
sale. 

Though  Mr.  Shearer  held  over  four  hundred  shares  of  stock 
he  was  not  re-elected  a  director  in  1891,  but  Mr.  McCrea,  a 
young  lawyer  and  the  owner  of  a  single  share,  was  cliosen  a 
director  in  his  stead. 

When  the  annual  election  in  1892  came,  the  Boston  stock- 
holders represented  one  thousand  one  hundred  and  twenty-four 
shares  of  stock,  which  they  voted  for  a  board  of  directors  nomi- 
nated by  them,  leaving  the  old  management  one  thousand  and 
thirty-eight  shares  in  support  of  their  ticket,  which,  with  the 
two  hundred  and  thirty-eight  shares  now  claimed  to  have  been 
fraudulently  transferred  to  the  defendant  Bower,  elected  Messrs. 
Pratt,  Torrey,  John  and  Clarence  Linn  and  Bower  directors. 
Those  gentlemen  still  retain  the  direction  of  the  company. 

The  transaction  complained  of  may  be  stated  in  this  way:  Mr. 
Bower  is  a  lawyer  of  the  State  of  New  York,  resident  in  the 
city  of  Brooklyn.  In  his  professional  capacity  several  years  ago 
he  became  concerned  for  the  estate  of  one  Huntley,  who  in  bis 
lifetime  was  the  owner  of  some  lots  of  land  at  Arlington  and 
also  of  several  shares  of  the  stock  of  the  Rural  Homestead  Codh* 
pany.  Through  his  concern  in  this  property  he  became  acquainted 
with  Mr.  Pratt  and  eventually  was  professionally  employed  by 
that  gentleman. 

Adjoining  the  Arlington  cemetery  is  a  tract  of  upland  and 
meadow  comprising  some  fifteen  or  sixteen  acres,  yet  in  rough, 
uncultivated  condition,  upon  which  there  was  erected  an  old  frame 
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bouse  of  little  value.  The  tract  formerly  belonged  to  one  John 
Van  Emburgh,  who,  by  his  will  proved  in  1870,  devised  it  to 
his  daughter,  Rachel  Meyers,  and  her  daughter  Mary,  as  tenants 
m  common.  Rachel  Meyers,  by  her  will,  proved  in  September, 
1883,  devised  her  undivided  half  of  the  tract  to  her  son,  Moses 
C.  Meyers,  for  the  life  of  the  daughter  Mary,  upon  condition 
that  Moses  would  support  and  care  for  his  sister  while  she  lived, 
she  being  of  weak  mind.  After  the  death  of  Mary,  the  undi- 
vided half  was  to  be  divided  equally  between  six  children  of 
Rachel,  who  are  named,  among  whom  is  the  son  Moses. 

In  1886,  Mary  Meyers  conveyed  to  her  brother  Moses  her 
interest  in  about  two  acres  of  the  land  upon  which  the  house 
stood.     Mary  died,  and  thereupon  Moses,  as  one  of  her  heirs, 
took  one-sixth  of  her  interest  in  the  property,  which  interest 
was  one-half  of  the  whole,  less  the  two  acres,  and  in  virtue  of 
his  mother's  will  he  also  took  one-sixth  of  the  other  undivided 
half.     Thus  his  entire  holding  became  seven-twelfths  of  the  two- 
acre  lot  and  one-sixth  of  the  remainder  of  the  land.     He  yet 
occupies  the  house.     I  should  say  here  that  it  was  assumed  at  the 
argument  that  Moses  Meyers  obtained  title  to  the  whole  two 
acres  upon  which  the  house  was  built.     I  do  not  gather  from  the 
proofs  this  fact,  but  it  is  of  little  materiality  one  way  or  the 
other.     The  taxes  were  suffered  to  remain  unpaid,  and,  in  1887, 
the  whole  tract  was  sold,  in  enforcement  of  a  tax  lien,  by  the 
township  authorities  and  bought  in  by  the  township  for  the  term 
of  thirty  years.     In  1890  the  defendant  Bower  took  a  conveyance 
from  the  township,  paying  some  $900  in  satisfaction  of  municipal 
liens.      He  then  commenced  proceedings  in  ejectment  against 
Moses  Meyers,  which  were  not  defended  against  and  in  which  a 
judgment  by  default  was  had.     Pending  the  sheriff's  removal 
of  Meyers  from  the  premises,  Meyers,  in  consideration  of  $1, 
conveyed  his  interest  in  the  land  to  Mr.  Bower  and  was  accorded 
the  right  to  stay  upon  the  property,  at  a  nominal  rent,  for  three 
years. 

Thus  Mr.  Bower  secured  a  tax  title  to  the  whole  pro|>erty 
which  has  now  some  twenty-two  years  to  run,  and  seven-twelfths 
or  the  whole  of  the  two-acre  lot  and  one-sixth  of  the  remaining 
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property  in  fee^  subject  to  the  inchoate  dower  right  of  Moses' 
wife. 

It  is  apparent  that  unless  the  other  interests  in  this  tract  of 
land  shall  be  secured,  and  until  that  time,  the  tract  cannot  be 
used  for  cemetery  purposes.  If  the  tax  title  be  valid,  it  will 
not  render  the  land  available  for  cemetery  purposes,  because  each 
succeeding  year  lessens  its  duration,  and  it  is  admitted  that  it  is 
impossibfe  to  sell,  to  any  appreciable  extent,  for  burial  purposes, 
for  less  term  than  a  fee.  If  the  deed  from  Moses  Meyers  to 
Mr.  Bower  be  valid,  it  conveys  only  undivided  interests  and 
does  not  retrieve  the  situation.  Until  the  outstanding  interests 
can  be  had,  the  cemetery  cannot  safely  afford  to  even  clear  and 
enclose  the  land.  The  only  practical  purpose  seemingly  served 
in  such  a  purchase  is  to  prevent  the  use  of  the  land  for  a  rival 
cemetery,  but  in  face  of  the  difficulties  in  the  title  and  the  fact 
that  the  cemetery  is  substantially  in  the  country,  adjacent  to 
many  as  large  parcels  of  unoccupied  lands,  this  advantage  is 
insignificant. 

The  ability  of  the  company  to  control  and  utilize  their  prop- 
erty for  cemetery  purposes  depends  upon  not  only  contingencies 
in  title,  but  also  upon  the  expenditure  of  further  considerable 
sums  of  money. 

Moreover,  the  complainants  object  that  the  tax  title  is  not 
valid.  Moses  Meyers'  wife  refuses  to  part  with  her  interest  in 
the  property,  and  Moses  himself  claims  that  the  deed  from  him 
was  had  by  fraud. 

It  is  such  interest  in  the  land  that  Mr.  Bower  has  exchanged 
for  the  two  hundred  and  thirty-eight  shares  of  the  capital  stock 
of  the  Rural  Homestead  Company. 

The  defendants  claim  that  the  exchange  on  the  |)art  of  the 
company  was  made  in  the  bona  fide  exercise  of  the  directors' 
judgment  for  the  best  interests  of  the  corporation.  They  urge 
that,  for  a  long  time  before  the  exchange,  persons  interested  in 
the  cemetery  deemed  it  desirable  to  have  the  Meyers  land,  not 
only  to  prevent  its  being  converted  into  a  rival  cemetery,  but 
also  in  order  that  the  Arlington  cemetery  might  be  enlarged  by 
it.     They  say  that  the  undivided  interest  of  the  Meyers  heirs, 
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other  than  Moses,  may  be  purchased,  and  in  that  way  title  to 
the  whole  land  may  be  perfected. 

But  confronting  this  excuse  appear  the  facts  that,  when  the 
purchase  from  Mr.  Bower  was  made,  the  cemetery  association 
was  burdened  with  a  large  indebtedness,  more  than  $7,000  of 
which  was  in  the  shape  of  judgments  under  which  tlie  cemetery 
company  receipts  were  passing  into  the  hands  of  sequestrators; 
that  it  was  absolutely  impossible  for  it  to  pay  any  part  of  its 
indebtedness  to  the  Homestead  company,  or  if  the  Homestead 
company  should  exact  its  forty-five  per  cent,  of  the  current 
receipts  from  the  sale  of  lots  and  graves,  to  maintain  itself,  and 
that  it  was  not  in  need  of  additional  land,  because,  in  the  ten 
years  of  its  existence,  it  had  not  sold  more  than  one-tenth  of  the 
land  it  already  had. 

It  cannot  but  be  concluded  that,  in  face  of  the  financial  situa- 
tion of  the  companies  and  the  character  of  the  property  pur- 
chased, in  absence  of  all^tion  or  suspicion  of  bad  faith,  the 
transaction  would  have  been  conspicuously  indiscreet  and  unwise. 
Bat  it  cannot  be  set  aside  merely  because  the  directors  acted 
indiscreetly  or  unwisely.  It  has  not  been  suggested  that  the  act 
was  ultra  vireSj  and  the  well-established  rule  is  that  individual 
stockholders  caniiot,  in  litigation,  question  the  acts  of  directors 
intra  vires,  unless  they  can  show  that  they  are  fraudulent  in 
character.     Cook  Stockh.  §  68^. 

In  EUerman  v.  Chicago  Junction  Railway  &c.  Co.,  4,  Dick, 
Ch.  Rep.  ^82,  Vice-Chancellor  Green  stated  the  rule  upon  this 
subject  in  this  language  : 

**  Individual  stockholders  cannot  question,  in  judicial  proceed- 
ings, the  corporate  acts  of  directors  if  the  same  are  within  the 
powers  of  the  corporation  and  in  furtherance  of  its  purposes,  are 
not  unlawful  or  against  good  morals,  and  are  done  in  good  faith 
and  in  exercise  of  an  honest  judgment.  Questions  of  }K>licy,  of 
management,  of  expediency,  of  contracts  or  actions,  of  adequacy 
of  consideration  not  grossly  disproportionate,  of  lawful  appro- 
priation of  corporate  funds  to  advance  corporate  interests,  are 
left  solely  to  the  honest  decision  of  the  directors  if  their  powers 
are  without  limitations  and  free  from  restraint.     To  hold  other- 
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wise  would  be  to  sul^titute  the  judgment  and  discretion  of 
others  in  the  place  of  those  determined  on  by  the  scheme  of 
incorporation.'' 

In  Elkins  v.  Camden  and  Atlantic  Railroad  Cb.,  9  Stew,  Eq. 
iji^ly  where  an  injunction  was  sought  to  restrain  the  makiug  of 
certain  contracts  which  were  within  the  powers  committed  to  the 
directors,  V ice-Chancellor  Van  Fleet  said  : 

^^  Unless  the  complainant  has  clearly  demonstrated  that  in 
doing  them  [the  acts  sought  to  be  enjoined]  they  will  be  con- 
trolled by  a  fraudulent  or  dishonest  purpose  and  that  injury  will 
result  to  him,  it  is  clear  he  has  no  case.  *  »  »  There  can 
be  no  doubt  that  the  question  as  to  the  expediency  of  making  a 
contract,  which  is  within  the  capacity  of  the  corporation,  is  com- 
mitted to  the  judgment  of  the  managers  of  the  corporation  by 
whom  alone  it  can  act,  and  so  long  as  they  keep  within  the 
power  committed  to  the  corporation  and  act  in  good  faith 
with  honest  motives  and  for  honest  ends,  their  acts  are  valid 
though  the  result  may  show  that  what  they  did  was  unwise  and 
inexpedient." 

The  same  judge  repeats  the  rule  thus  stated  in  Park  v.  Ormi 
Locomotive  Works^  13  Stew.  Eq^  II4,,  1^^. 

The  question  in  the  present  case  then  is,  was  the  transfer  to 
Mr.  Bower  made  in  good  faith  and  in  the  exercise  of  an  honest 
judgment,  to  which  judgment  honest  motives  and  ends  are 
essential  ? 

A  charge  that  directors  do  not  act  in  good  faith  and  with 
honest  judgment  must  be  established  by  evidence  which  is  strong 
enough  to  overcome  the  usual  presumptions  in  favor  of  good 
faith  and  honesty  of  purpose.  The  question  in  such  a  case  is  one 
of  intent,  which  ordinarily  is  susceptible  of  establishment  only 
by  inferences  from  proved  circumstances,  for  rarely  is  dishonest 
intent  admitted.  Those  proofs  must  usually  contend  with  excuse 
or  reason,  more  or  less  plausible,  which  will  be  insisted  upon  as 
having  been  sufficient  at  the  time  of  the  act  in  question  to  com- 
mand honest  judgment  in  its  favor,  and  hence  the  truth  is  not 
always  susceptible  of  easy  demonstration. 

In  the  present  case  the  complainants  insist  that  the  motive 
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which  indnoed  the  transactioD  oomplained  of  was  the  perpetaa- 
tion  of  Messrs,  Pratt  and  Torrey  in  control  of  the  company,  and 
not  the  welfare  of  the  enterprise  in  which  the  corporation  had 
embarked.  They  point  to  the  proof  that  they  were  dissatisfied 
with  the  management  of  the  homestead  and  cemetery  companies 
and  the  manner  in  which  the  accounts  of  those  companies  had 
been  kept,  and  that  in  consequence  of  that  dissatisfaction  Mr. 
Wildes  had  threatened  to  change  the  management  of  the  com- 
panies; also  that  he  and  others  subsequently  had  commenced  to 
buy  stock  for  that  purpose,  all  of  which  was  known  to  Messrs. 
Pratt  and  Torrey.  Added  to  which  facts  they  argue  a  conscious- 
ness upon  the  part  of  Messrs.  Pratt  and  Torrey  that  they  could 
not  calculate  upon  a  control  of  a  majority  of  the  stock  issued, 
and  their  appreciation  of  the  plain  problem  that  if  to  Mr. 
Pratt's  eight  hundred  and  ninety-one  shares  and  Mr.  Torrey's 
shares  there  should  be  added  the  two  hundred  and  thirty-eight 
shares  remaining  in  the  treasury  of  the  company,  the  control  of 
a  majority  of  the  whole  two  thousand  four  hundred  shares  would 
securely  be  theirs. 

Then  they  call  attention  to  the  iact  that  the  two  hundred  and 
thirty-eight  shares  of  treasury  stock  represented  at  par  f  11,900 ; 
that  twice  in  the  history  of  the  company,  since  its  revivification 
in  1882,  although  no  dividends  had  been  declared,  money  had 
been  raised  by  apportionment  of  treasury  stock  among  the  stock- 
holders at  par,  and  the  two  hundred  and  thirty-eight  shares  yet 
in  the  treasury  remained  for  similar  purpose  in  the  future ;  that 
the  cemetery  company  had  about  reached  the  epd  of  its  power  to 
raise  money ;  that  it  had  not  only  exhausted  its  own  receipts, 
but  also  the  entire  receipts  of  the  homestead  company,  and,  in 
addition,  had  had  recovered  against  it  two  judgments  aggregating 
aboat  $7,000,  under  which  sequestrators  had  been  appointed  to 
absorb  whatever  they  might  lawfully  lay  their  hands  upon  ;  that 
neither  company  could  mortgage,  for  such  action  would  effectually 
remove  the  mortgaged  property  from  the  market  which  the  ceme- 
tery afforded,  and  that  it  was  at  this  pecuniary  crisis  that  Mr. 
Bovrer,  with  a  slender  holding,  by  tax  title  and  disputed  deed 
for  an  undivided  interest  in  a  few  acres  of  rough,  uncultivated 
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land,  partly  upland  and  partly  meadow,  bounding  the  southerly 
side  of  the  cemetery,  appeared  upon  the  scene  and  wad  permitted 
to  sweep  from  the  treasury  the  remaining  two  hundred  and 
thirty-eight  shares  of  stock. 

That  the  land  in  which  Mr.  Bower  was  interested  was  without 
market  value  I  think  is  conspicuously  demonstrated  by  the  vast 
discrepancy  in  the  values  placed  upon  it  by  the  several  witnesses 
•examined  in  that  behalf,  ranging  from  about  thirty  thousand 
dollars  to  about  half  as  many  hundreds  of  dollars.  That  it 
could  not  be  utilized  for  cemetery  purposes  is  made  clear  by  the 
statement  of  the  broken  title  and  fractional  interests  whereby  it 
was  held.  That  it  was  not  needed  for  the  cemetery  appears  by 
the  fact  that  in  ten  years  not  one-tenth  of  the  land  already  owned 
by  the  cemetery  had  been  disposed  of. 

When  the,  transaction  with  Mr.  Bower  was  in  progress, 
although  it  was  known  by  Messrs.  Pratt  and  Torrey  that  the 
complainants  were  endeavoring  to  secure  the  control  of  a  major- 
ity of  the  stock,  and,  for  that  reason,  that  they  would  most 
strenuously  have  resisted  any  disposition  of  the  treasury  stock 
which  would  not  have  given  them  an  opportunity  to  acquire  it, 
no  notice  of  the  intended  transfer  of  it  was  given  to  them. 
Lastly,  the  event  of  the  transaction  was  that  Mr.  Bower  did,  in 
fact,  vote  upon  the  stock  transferred  to  him,  to  perpetuate  Messrs. 
Pratt  and  Torrey  in  control  of  the  company,  when  without  such 
vote  the  complainants  would  have  removed  them. 

Shortly  recapitulated,  the  leading  circumstances  relied  upon  in 
proof  of  bad  faith  in  the  transaction  objected  to  are — the  dis- 
satisfaction of  the  complainants  with  the  management,  their 
threat  to  change  it,  their  effort  to  procure  sufficient  stock  for  that 
purpose,  the  uselessness  of  the  purchase  from  Bower,  the  shock- 
ing indiscretion  of  that  purchase  in  view  of  the  financial  condi- 
tion of  the  cemetery  and  homestead  companies  in  the  absence  of 
any  necessity  for  an  addition  to  the  cemetery  and  the  valueless 
character  of  that  which  was  purchased,  the  secrecy  observed  in 
the  transaction  and  the  eventual  use  of  the  stock  transferred  to 
defeat  the  purpose  of  the  complainants  to  change  the  management 
of  the  company. 
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I  think  that  their  strength  is  sufficient  to  overcome  any  pre- 
sumption of  good  faith  upon  the  part  of  the  directors  and  Mr. 
Bower,  and  that  the  professions  of  good  faith  by  those  of  them 
who  were  sworn,  amountiug,  it  may  be  said,  to  mere  opinions, 
are  entitled  to  but  little  weight  against  them. 

The  Messrs.  Linn  do  not  appear  to  have  fully  understood  the 
situation  of  affairs,  and,  I  think,  under  an  insufficient  realization 
of  the  exact  situation,  partly  through  indifference,  because  of 
their  slight  pecuniary  interest  and  their  great  confidence  in  Mr. 
Pratt,  and  partly  through  lack  of  particular  information,  were 
led,  without  dishonest  purpose,  to  acquiesce  in  that  which  Messrs. 
Pratt  and  Torrey  advocated. 

Messrs.  Bower  and  Torrey  possibly  satisfied* themselves  that 
the  transaction  was  lawful  by  the  specious  argument  advanced  in 
the  excuse  for  it,  to  which  I  have  adverted,  under  the  predispo- 
sition thereto  which  their  self-interest  created.  Messrs.  Pratt 
and  McCrea  were  not  sworn.  Mr.  McCrea  was  not  in  the  state 
when  the  testimony  was  taken,  but  Mr.  Pratt  was  cognizant  of 
the  production  of  all  the  proofs,  was  the  master  spirit  in  the 
transaction,  was  declared  by  a  witness  to  have  said  that  he  pro- 
cured Mr.  Bower  to  buy  the  land  for  the  cemetery  and  yet 
remained  silent. 

I  am  of  opinion  that  the  transaction  must  be  set  aside,  and 
will  decree  accordingly. 


Charles  C.  Hughes  et  al. 


liAMBERTVILLE   ElECTRIC  LiGHT,   HeAT  AND  PoWER 

Company. 

I.  The  claim  of  an  attaching  creditor,  a  citizen  of  New  Jersey,  will  be  pre-  - 
ferred  to  that  of  the  assignee,  a  resident  of  another  state,  who  claims  imdei  an 
assi^ment  for  the  benefit  of  creditors,  and  consequently  to  one  who  claims 
ander  such  assignee  by  virtue  of  a  bona  fide  purchase  subsequent  to  the  levying 
of  the  attachment. 
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2.  Wires  and  insulators  which  are  used  in  forming  and  completing  the  con- 
nection between  an  electric  light  and  power  plant  and  the  dwellings,  stores 
and  other  public  places,  for  the  purpose  of  conveying  or  transmitting  light 
and  heat  thereto,  are  fixtures  within  the  provisions  of  the  Mechanics'  lien  law. 


On  application  for  directions  as  to  distribution  of  funds. 
Mr.  James  Buchanan,  for  the  receiver. 
Mr.  D.  Stuart  Robinson  (of  Philadelphia)^  pro  se. 
Mr.  Charles  A.  Skillman,  for  2ieigler'8  administrators. 
Mr.  Henry  A.  Flucky  for  Morrison,  assignee. 

BiBD,  V.  C. 

The  defendant  is  an  insolvent  corporation.  It  was  organized 
for  the  purpose  of  constructing  an  electric  light  and  power  plant 
It  constructed  a  building  suitable  for  the  purpose,  and  placed 
therein  all  of  the  machinery  and  appliances  necessary  for  com- 
pletely transmitting  light  and  power  throughout  the  city  of 
Lambertville.  It  erected  poles  at  suitable  distances  on  the  sides 
of  several  streets.  It  strung  wires  from  the  building,  after 
securely  attaching  them  to  the  necessary  apparatus  upon  said 
poles,  and  from  said  wires  and  poles  the  Southern  Electric  Com- 
pany strung  wires  to  and  into  a  large  number  of  houses  for  the 
purpose  of  transmitting  light  into  said  houses.  After  the  work 
was  completed  in  accordance  with  the  intention,  it  was  pat  id 
operation  and  light  was  thereby  communicated  to  the  dwellings, 
stores  and  other  business  places.  Soon  after  the  practicability 
of  the  undertaking  was  demonstrated,  the  company  was  obliged 
to  confess  its  insolvency,  and,  in  winding  up  its  affairs,  the 
receiver  has  been  presented  with  a  claim  in  the  name  of  the 
Southern  Electric  Company.  This  claim,  with  all  its  other 
assets,  was  assigned  by  the  latter  company,  in  1893,  for  the 
benefit  of  its  creditors.  While  its  assets  were  still  in  the  hands 
of  the  assignee  and  in  process  of  administration,  one  Zeigler,  a 
resident  of  New  Jersey,  and  creditor  of  the  Southern  Electric 
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Company,  issued  an  attachment  against  it,  and  levied  upon  the 
credit  of  said  company  in  the  hands  of  the  defendant,  the  Lam- 
bertville  Light  and  Power  Company.  As  this  attachment  was 
issued  and  levied  in  January  of  1894,  in  March  following  the 
assignee  sold  and  assigned  the  claim  of  the  Southern  Electric 
Company  to  one  Morrison,  who  now  claims  to  be  entitled  to 
such  dividends  as  the  Southern  Electric  Company  would  be 
entitled  to  if  it  had  made  no  assignment,  and,  consequently, 
disputes  the  claim  of  Zeigler  under  his  attachment.  That  the 
daim  of  Zeigler  must  be  satisfied  out  of  any  credit  to  which  the 
Southern  Electric  Company  would  be  otherwise  entitled,  is  so 
dear  that  discussion  is  unnecessary.  See  Moore  v.  Bonnell,  S 
Vr.  98. 

But  Morrison  insists  that  he  is  entitled  to  the  benefit  of  the 
Mechanics'  Lien  law,  and  therefore  entitled  to  be  preferred  as 
to  the  proceeds  of  the  sale  of  the  plant.  This  claim  to  a  lien 
arises  from  the  fact  that  the  Southern  Electric  Company  sup- 
plied the  wires  and  insulators,  and  did  the  work  or  labor  of 
connecting  the  said  wires,  with  the  poles  and  wires  erected  upon 
and  along  the  streets,  with  the  dwelling-houses,  stores  and  other 
pliaces  of  business,  and  that  because  of  such  connection  they 
became  part  of  the  plant. 

This  claim  to  the  benefit  of  the  Lien  law  should  be  supported. 
The  fifth  section  of  the  Mechanics'  Lien  law  {Rev,  p.  669)  pro- 
vides that  "  any  fixed  machinery  or  gearing  or  other  fixtures  for 
manufacturing  purposes,  shall  be  considered  a  building  for  the 
purpose  of  this  act." 

The  phrase  " or  other  fixtures  for  manufacturing  purposes'' 
is  as  comprehensive  as  the  language  will  admit  of.  Certainly 
whatever  appliances  may  be  used  for  the  accomplishment  of  a 
given  purpose,  through  the  use  of  fixtures  in  a  manufacturing 
establishment,  may  fairly  be  considered  a  building  within  this 
act.  Whatever  is  so  attached  to  the  freehold  is  to  be  denomi- 
nated a  fixture,  and  is  essential  to  the  successful  operation  of  the 
plant,  will  pass  with  the  freehold. 

Without  the  connection  to  the  dwellings,  stores  and  other 
public  places  by  means  of  the  wirea  as  above  stated,  the  plant 
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oould  not  be  operated  according  to  the  design.  Such  connection 
is  absolutely  essential.  These  wires  connect  with  the  main  wires 
which  were  strung  upon  the  poles  along  the  streets^  which  last- 
named  wires  were  all  connected  with  the  building  or  plant  in 
which  the  electricity  is  generated. 

It  is  very  well  settled  that  where  a  thing  is  annexed  to  the 
freehold  by  the  owner^  with  the  intention  of  making  it  a  part 
thereof,  and  it  is  essential  to  the  enjoyment  of  the  freehold,  it 
will  be  regarded  as  a  fixture.  Blancke  v.  RogerSy  11  C.  E.  Or. 
666 ;  Potts  V.  New  Jersey  Arms  and  Ordnance  Cb.,  2  C.  E.  Gr, 
S96;  Crane  v.  Brigham,  3  Stock.  29;  MoMUlian  v.  New  York 
Waterproof  Co.,  2  Stew.  Eq.  610;  Watsm  v.  Wats(m  Manufm- 
tunng  Co.,  3  Stew.  Eq.  484.. 

In  Van  Keuren  v.  Cenb'oi  Railroad  of  New  Jersey,  9  Vr.  165, 
it  was  held  that  a  railroad  tracks  consisting  of  ties  to  which  were 
fixed  the  iron  rails,  constructed  for  the  purposes  above  indicated, 
was  a  fixture  and  passed  with  the  title  to  the  land. 

In  Philbrick  v.  Ewing,  97  Mass.  133,  it  was  held  that  a  water- 
pipe  attached  to  a  main  pipe  in  the  street  and  running  across  the 
land  of  a  third  person  into  a  dwelling-house  upon  the  side  of 
the  street,  for  the  purpose  of  carrying  water  into  such  dwelling, 
was  a  fixture  and  passed  with  a  conveyance  of  the  lot. 

In  The  Badger  Lumber  Co.  v.  The  Marion  Water  Supply, 
Electric  Light  and  Power  Co.,  48  Kan.  182,  it  was  held  that 
poles  placed  in  the  street  upon  which  wires  were  strung,  which 
wires  were  connected  with  an  electric  light  and  power  plant, 
were  within  the  Kansas  statute,  which  secured  a  lien  ujwn 
buildings  and  the  appurtenances  to  laborers  and  material-men. 

In  BeaUy  v.  Parker,  I4I  Mass.  523;  6  N.  E.  Rep.  764,  >* 
was  held  that  "  a  pipe  connecting  a  house  with  a  sewer  built  in 
the  street,  necessary  to  the  use  of  the  house  and  included  in  the 
contract  for  building  it,  is  a  part  of  the  house,  and  it  is  imma- 
terial whether  it  is  inside  or  outside  of  the  walls  of  the  house, 
under  or  above  ground,  whether  extended  one  foot  or  thirty 
feet,  or  whether  the  fee  of  the  land  in  the  street  was  or  was  not 
in  the  owner  of  the  lot  on  which  the  house  was  bnilt."    A 


Digitized  by  VjOOQ  IC 


8  Dick.  Ch.]  MAY  TERM,  1895.  439 

Hughes  V,  Lambertyille  Electric  Light  Co. 

petition  to  enforce  a  mechanicfi'  lien  for  the  labor  in  placing  said 
pipe  was  sustained. 

In  Sieger  v.  Arctic  Refrigerating  Co.,  11  L,  R,  A.  680,  it  was 
decided  that  '^a  mechanics'  lien  for  material  furnished  in  laying 
pipes  for  a  refrigerating  company,  which  supplies  vapor  for  ^cold 
storage'  to  customers  at  a  distance  through  pipes  in  the  ground, 
extends  to  the  whole  plant  as  an  entirety  and  may  be  enforced 
against  the  ground  upon  which  the  manufactory  is  located, 
although  the  pipes  are  laid  on  the  land  of  strangers." 

The  feet  that  these  poles,  which  support  the  wires  along  the 
streets,  stand  upon  land  the  title  to  which  may  be  in  others,  and 
that  the  wires  which  connect  the  main  wires  with  the  several 
dwellings,  stores  and  other  public  places  pass  into  and  are  fixed 
to  the  dwellings  and  stores  and  public  buildings  of  persons  who 
were  strangers  to  the  company  except  as  they  gave  their  consent 
to  SQch  erection  and  the  making  of  such  connections,  does  not 
alter  the  rights  of  lien  claimants.  The  effort  is  not  made  to 
enforce  the  lien  against  the  land  upon  which  the  poles  are 
erected,  nor  against  the  dwellings,  stores  or  other  places  into 
which  the  connected  wires  are  extended,  but  only  against  the 
plant  itself  and  land  whereon  it  stands.  It  is  this  which  the 
Lien  law  makes  liable  for  materials  and  labor,  and  not  the  thing 
which  becomes  a  fixture.  For  I  apprehend  that  whether  things 
furnished  for  a  structure,  whether  a  dwelling  or  manufactory, 
whether  such  thing  be  brick,  lumber  or  machinery,  a  lien  will 
lie  whether  the  thing  be  actually  placed  in  the  building  or  not. 
The  two  cases  last  above  cited  show  that  it  makes  no  difference 
in  whom  the  ownership  of  the  fee  may  be,  upon  whose  land  or  in 
whose  dwelling  the  poles  may  be  set  or  the  wires  extended. 
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Atlantic  City  et  al.  ' 

1.  A  stockholder  of  a  water  company  who  stands  by  while  the  inhabitants 
of  the  city,  which  is  supplied  with  water  by  his  company,  call  and  hold  an 
election  to  authorize  the  common  council  to  purchase  the  plant  of  the  com- 
pany, and  also  while  negotiations  for  such  purpose  are  carried  on  for  more 
than  two  years,  during  which  time  proceedings  for  condemnation  of  said  plaot 
are  taken  and  carried  through  to  judgment  without  objection  by  him,  will  be 
held  guilty  of  laches  in  equity  in  the  absence  of  fraud. 

2.  In  the  exercise  of  the  right  of  eminent  domain,  the  moving  party  maj 
withdraw  therefrom  at  any  time  before  final  judgment,  but  a  resolution  direct- 
ing an  attorney  to  ask  leave  of  the  court  to  withdraw  is  not  conclusive  until 
the  court  has  acted  upon  the  application. 

3.  Private  corporations  organized  and  establishing  plants  for  the  purpose  of 
supplying  a  city  with  water,  are  subject,  imder  the  statute,  to  the  exercise  of 
the  right  or  power  of  eminent  domain,  and  cities  in  which  they  are  located 
may,  in  case  of  failure  to  agree  upon  the  consideration  to  be  paid  therefor, 
proceed  to  condemn  such  plants  for  the  purpose  of  supplying  the  city  with 
water. 

4.  No  fraud  appearing,  and  the  legislature  conferring  the  right  to  a  water 
company  to  sell  and  convey,  and,  in  case  of  failure  to  agree,  also  conferring 
the  right  upon  the  city  to  condemn  such  proceedings  of  condemnation  con- 
firmed by  a  legal  tribunal,  cannot  be  annulled  by  a  court  of  chancery  at  the 
instance  of  a  stockholder. 

5.  This  court  does  not  review  judgments  at  law  on  the  ground  of  irr^larity. 

On  order  to  show  cause  &c. 

Mr.  George  A,  Bourgeois^  for  the  complainant. 

Mr,  Allen  B.  Eadicott  and  Mr.  Joseph  OoiUt,  for  the  city. 

Mr.  David  J.  Panooasty  for  the  water  company. 

3iRD,  V.  C. 

The  complainant  in  this  case  is  a  stock  and  bondholder  of  the 
Atlantic  Water  Company.     This  company  was  formed  by  the 
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oonsolidatioQ  and  merger  of  the  Atlantic  Water  Company  and 
the  Consumers'  Water  Company.  These  companies  were  located 
in  Atlantic  City.  Before  the  consolidation  the  city  endeavored 
to  negotiate  with  them  for  the  purchase  of  their  plants.  It  failed 
in  this  endeavor.  Afterwards  the  consolidation  and  mei^r 
took  place.  Failing  to  negotiate  a  purchase,  the  city  proceeded, 
under  the  statute,  to  condemn  the  rights,  privil^es  and  fran* 
ehises  of  the  Atlantic  Water  Company.  The  commissioners 
awarded  to  the  company  $843,564.  Certain  steps  were  taken, 
as  will  hereafter  appear,  to  have  the  matter  appealed,  which 
were  ineffectual.  The  city  being  about  to  withdraw  and  abandon 
the  proceedings,  the  Atlantic  Water  Company  expressed  a  desire 
to  compromise,  and  a  compromise  was  effected  reducing  the 
award  to  $771,782,  for  which  amount  the  circuit  court  proceeded 
to  confirm  the  award.  It  is  this  judgment  or  award  which  the 
complainant,  as  stock  and  bondholder  of  the  Atlantic  Water 
Company,  asks  this  court  in  effect  to  declare  null  and  void.  I 
will  proceed  to  state  somewhat  more  in  detail  the  facts  upon 
which  the  prayer  rests. 

On  the  20lh  day  of  June,  1892,  the  common  council  of  the 
city  of  Atlantic  City  passed  a  resolution  providing  for  the  hold- 
ing of  a  special  election  to  adopt  the  provisions  of  the  law  enti- 
tled '^An  act  to  enable  cities  to  supply  the  inhabitants  thereof 
with  pure  and  wholesome  water,"  approved  April  2l8t,  1876, 
and  on  the  30th  day  of  June  in  the  same  year  an  election  was 
held  and  the  provisions  of  the  said  law  accepted  and  adopted. 
After  this  act  of  acceptance  by  the  city  both  the  said  Atlantic 
City  Water  Company  and  the  said  Consumers'  Water  Company 
offered  to  sell  their  plants  to  the  city,  the  former  for  $500,000 
and  the  latter  for  $200,000,  as  above  stated.  On  the  3d  day  of 
October,  in  the  same  year,  the  common  council  of  said  city 
passed  an  ordinance  whereby  it  agreed  to  accept  the  offer  as 
made  by  the  said  Consumers'  company,  providing  for  the  pay- 
ment of  the  consideration  expressed,  and  on  the  19th  day  of 
Dacember  following  the  common  council  passed  a  similar  resolu- 
tion accepting  the  offer  made  by  the  Atlantic  City  Water 
Company,  and  providing  for  the  payment  of  the  consideration 
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expressed  upon  the  said  oompaDy's  executing  and  delivering  a 
good  and  sufficient  deed  of  conveyance  in  the  law  for  all  their 
rights,  privileges  and  franchises. 

For  certain  reasons  the  supreme  court,  upon  certiorari,  declare 
these  ordinances  to  be  void. 

On  the  5th  day  of  February,  1894,  these  water  companies 
consolidated  and  merged  their  interests  under  the  name  of 
Atlantic  Water  Company. 

On  the  16th  day  of  April,  1894,  the  city,  .having  overcome 
the  l^al  objections,  passed  an  ordinance  providing  for  the  pur- 
chase of  the  plant  of  the  Atlantic  City  Water  Works  Company 
and  for  the  payment  of  the  consideration,  and  on  the  same  day 
a  similar  ordinance  providing  for  the  purchase  of  the  Consumers' 
Water  Company  and  for  the  payment  of  the  consideration.  On 
the  28th  day  of  May  following,  the  city  informed  the  said  water 
companies  that  it  was  ready  to  carry  into  effect  the  proposed 
contract  made  with  the  said  companies,  and  that  on  failure  to 
consent  to  carry  out  the  said  contracts,  it  would  consider  that  the 
said  companies  abandoned  and  refused  to  enter  into  any  agree- 
ments with  the  city  to  sell  their  said  plants,  and  upon  such 
failure  the  city  would  proceed  to  condemn  the  said  plants  in 
accordance  with  the  act  of  April  21st,  1876. 

The  bill  then  shows  that  the  Atlantic  Water  Company  refused 
to  carry  out  the  agreement  of  the  said  Atlantic  City  Water 
Company  and  the  said  Consumers'  Water  Company,  and  declared 
that  it  refused  to  sell. 

Upon  due  application  made  for  that  purpose  to  the  circuit 
court  three  commissioners  were  appointed  to  appraise  the  value 
of  the  said  plant  of  the  said  Atlantic  Water  Company.  On  the 
7th  day  of  December  following,  the  commissioners  made  their 
award,  in  and  by  which  they  fixed  the  value  of  the  plant  of  the 
said  Atlantic  Water  Company  at  the  sum  of  $843,564.  Atlantic 
City  being  dissatisfied,  applied  to  the  judge  who  appointed  the  said 
commissioners,  for  a  trial  by  jury,  which  application  was  rejected. 
The  bill  then  alleges 

"  that  the  said  city  of  Atlantic  City  and  the  board  of  directors  of  the  Atlantic 
Water  Company,  or  a  committee  or  committees  thereof,  entered  into  some  sort 
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of  arrangement  whereby  an  imderstandingwas  had  that  the  said  award  should 
be  reduced  to  the  sum  of  $771,782,  and  that  afterwards,  to  wit,  on  the  27th  day 
of  April,  in  the  year  1895,  on  the  application  as  aforesaid  of  the  said  city  and 
water  company,  the  judge^of  the  circuit  court  aforesaid  reduced  the  said  award 
from  $843,564  to  the  compromise  sum  of  $771,782,  and  did  then  and  there 
confirm  the  said  award  so  reduced,  changed  and  compromised  as  aforesaid/' 

The  bill  thed  alleges  that  the 

''authority  to  change,  reduce  and  compromise  the  award  aforesaid,  on  the  part 
of  the  said  Atlantic  Water  Company,  ww  a  resolution  of  the  board  of  directors 
of  the  said  company,  passed  at  a  special  meeting  on  the  24th  day  of  April ;  ** 

and 

**  that  the  said  resolution  was  passed  by  the  board  of  directors  aforesaid 
without  the  consent  or  approbation  of  the  stockholders  of  the  said  company ; " 

and  that  the  said  stockholders  never  consented  or  approved  of 
the  action  of  the  said  board  of  directors  in  that  behalf;  and  that 
the  said  complainant  never  has  and  does  not  consent  to  the  sale 
of  the  said  plant  to  the  said  city. 

The  complainant  alleges  that  he  has  been  defrauded  and  that 
the  attempt  to  transfer  the  title  of  the  said  Atlantic  Water 
Company  to  the  said  city  was  a 

''scheme  entirely  foreign  to  the  objects  and  purposes  of  the  said  Atlantic 
Water  Company  and  beyond  the  powers  of  the  board  of  directors  thereof, 
and  against  the  best  interests  of  the  stockholders,  and  if  consummated  will 
result  in  irreparable  injury  to  your  orator  and  the  other  stockholders  of  the 
said  company." 

The  prayer  is 

"  that  the  said  Atlantic  City  may  be  enjoined  from  entering  or  taking  posses- 
sion of  the  plant,  property,  privileges  and  franchises  of  the  said  Atlantic 
Water  Company,  or  the  rents,  issues  or  profits  thereof,  and  that  the  said 
Atlantic  Water  Company  may  be  enjoined  from  conveying  or  transferring  its 
plant,  property,  privileges  and  franchisen,  or  the  rents,  issues  or  profits  thereof 
to  the  said  city  of  Atlantic  City  ;  and  that  the  award  aforesaid,  so  changed, 
compromised  and  reduced  as  aforesaid  may  be  decreed  to  have  been  fraudu- 
lently obtained  as  against  your  orator  and  other  stockholders  of  the  said 
Atlantic  Water  Company.*' 


Digitized  by  VjOOQ  IC 


444  CASES  IN  CHANCERY.  [63  Eq. 

Brady  v.  Atlantic  City. 

It  thus  ap])ears  that  the  complaiuant  alleges  that  if  the  court 
does  not  interfere  and  prevent  the  transfer  of  this  plant  to  the 
city  he  will  be  defrauded  and  will  suffer  irreparable  injury,  and 
that  the  attempted  sale  or  transfer  of  the  title  of  the  plant  to  the 
city  is  entirely  foreign  to  the  objects  or  purposes  for  which  the 
water  company  was  formed. 

There  is  nothing  in  the  bill  or  aflSdavits  which  gives  the 
slightest  color  to  the  charge  of  fraud,  that  is,  there  is  not  a 
single  fact  presented  which  exhibits  the  slightest  effort  at  cir- 
cumvention or  deceit.  L^al  fraud  is  sometimes  spoken  of  when 
the  act  complained  of  is  contrary  to  law,  to  characterize  a  wrong. 
Whether  the  act  complained  of  in  this  case  is  illegal  seems  to  be 
the  inquiry. 

Besides  the  charge  of  fraud,  which  I  will  dismiss  without 
further  attention,  it  is  urged  that  the  directors  of  the  Atlantic 
Water  Company  had  no  right  or  authority  to  make  sale  of  or  to 
transfer  the  plant.  It  is  important  to  observe  in  the  first  place 
that  the  complainant  never  manifested  any  interest  in  this  con- 
troversy until  after  the  confirmation  of  the  report  of  the  commis- 
sioners appointed  to  appraise  the  value  and  assess  the  damages, 

as  such  report  was  compromised  on  the day  of  April,  1895, 

almost  three  years  after  negotiations  were  first  begun  between  the 
water  companies  and  the  city  for  the  sale  and  purchase  of  these 
water  privil^es  by  the  city,  and  after  the  city  had  an  oppor- 
tunity of  expressing  its  desire  at  the  ballot-box.  During  all 
these  months  he  allowed  these  n^otiations  to  be  carried  forward, 
the  appointment  of  commissioners  upon  the  application  of  the 
city,  their  report  to  be  made,  the  water  company  to  express  in  a 
formal  way  its  willingness  to  dispose  of  the  plant  at  a  price 
IkjIow  that  awarded  by  the  commissioners,  without  having  made 
any  objection  upon  the  ground  of  uUra  tnres  until  after  all  the 
steps  had  been  taken  except  that  of  formal  conveyance  by  the 
water  company  to  the  city.  During  all  this  time  these  parties 
were  dealing  with  the  interests  of  the  complainant.  During  all 
this  time  he  stood  by,  allowing  these  negotiations  to  be  carried 
on  at  very  great  expense  without  protesting  that  they  were  with- 
out warrant  or  declaring  that  he  would  not  be  bound.     That  h« 
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has  been  guilty  of  laches,  and  in  consequence  thereof,  under  the 
circumstances  of  this  case,  should  be  estopped,  has  been  urged 
with  great  force,  and  I  must  confess  with  very  great  propriety. 
Babe  v.  Dunlap,  6  Dick  Ch.  Rep.  40. 

He  knew  from  the  beginning  the  efforts  which  the  city  was 
making  to  purchase  and  the  desire  upon  the  part  of  his  com- 
pany to  sell.  He  knew  of  the  negotiations  and  of  the  agreement 
on  the  part  of  his  company  to  sell.  He  knew  of  the  condemna- 
tion proceedings  and  of  their  confirmation  by  the  court.  He 
looked  on  contentedly  until  Stroud  had  exhausted  his  efforts  and 
&iled. 

Bat  I  am  wholly  unable  to  come  to  the  conclusion  that  the 
conduct  of  the  board  of  directors  of  the  water  company  was 
ultra  vires.  There  is  direct  legislative  authority  for  their  action. 
The  act  of  the  legislature  entitled  ''An  act  to  enable  cities  to 
supply  the  inhabitants  thereof  with  pure  and  wholesome  water,^' 
approved  April  21st,  1876  {Rev.  p.  720  §  1\  provides : 

"That  cities  maj  take  and  convey  from  snch  source  or  sources  as  may  be 
practicable,  into  and  through  said  city  such  quantity  of  pure  and  wholesome 
water  as  may  be  required  for  domestic  and  other  purposes  by  the  inhabitants 
residing  within  the  corporate  limits  of  said  city,  and  to  this  end  the  said  city 
is  hereby  authorised  and  empowered  in  the  corporate  name  of  said  city  to 
purchase  of  any  water  company  owning  water  works  within  said  city,  which 
said  company  is  hereby  authorized  to  sell  and  convey,  all  the  real  estate, 
personal  property  and  works,  and  all  the  corporate  rights,  powers,  franchises 
and  privileges  of  said  company,  for  such  sum  as  may  be  mutually  agreed 
upon  by  and  between  the  said  city  and  the  said  water  company ;  and  upon 
the  due  execution  of  a  conveyance  therefor,  the  said  real  estate,  personal 
property  and  works  and  corporate  rights,  powers,  franchises  and  privileges, 
shall  pass  to  and  vest  in  the  said  city  in  as  full  and  ample  manner  as  the 
same  now  are  or  heretofore  have  been  held  and  enjoyed  by  the  said  water 
company." 

If  I  were  governed  by  the  allegations  in  the  bill  simply,  the 
discussion  might  properly  end  here,  since,  as  stated,  the  only 
two  questions  raised  are  those  with  respect  to  the  fraud  and  the 
right  or  power  of  the  water  company  to  sell  and  convey,  both  of 
which,  I  think,  should  be  determined  against  the  complainant. 
But  upon  the  argument  it  was  insisted,  upon  the  part  of  the 


Digitized  by  VjOOQ  IC 


446  CASES  IN  CHANCERY.  [53  Eq. 

Bradj  v.  Atlantic  City. 

complainant^  that  the  city  having  passed  a  resolution  authorizing 
their  solicitor  and  counsel  to  make  application  to  the  court,  before 
which  the  proceedings  for  condemnation  were  still  pending,  for 
leave  to  discontinue  said  proceedings  and  to  withdraw  their 
application  for  condemnation,  no  further  steps  could  be  taken  in 
the  matter  which  would  be  binding  or  have  any  legal  efiBcacy 
upon  any  of  the  parties  thereto.  It  appears  that  counsel,  in 
behalf  of  the  city,  made  such  application  to  the  court,  but  before 
the  matter  was  determined  the  counsel  of  the  water  company,  at 
the  instance  of  the  company  itself,  proposed  a  compromise  and 
offered  to  accept  of  one-half  of  the  sum  awarded  by  the  commis- 
sioners in  excess  of  the  sum  offered  by  the  city  to  the  water 
company,  the  former  being  $843,564,  and  the  latter  being 
$700,000,  thus  making  the  proposed  compromise  $771,782. 
This  offer  was  accepted  on  behalf  of  the  city.  The  fact  was 
recited  upon  the  record  and  approved  by  the  court. 

This  was  not  a  withdrawal  from  the  proceedings.  The  prose- 
cution of  the  cause  was  not  discontinued.  It  was  only  an  appli- 
cation to  the  court  for  leave  to  discontinue.  To  all  intents  and 
pnrposes,  at  the  time  of  the  application  to  discontinue  and  ever 
since  until  now,  so  far  as  the  record  shows,  the  proceedings  were 
and  are  clothed  with  all  the  vitality  that  can  possibly  be  given 
to  any  such.  It  was,  indeed,  admitted  upon  the  argument  that 
one  Stroud,  who,  as  a  taxpayer,  applied  for  a  ceiHorari  to  the 
justice  of  the  supreme  court  who  appointed  the  commissioners, 
and  who  finally  approved  the  award,  as  compromised  by  the 
parties,  to  bring  up  the  proceedings  for  review.  This  shows 
that  they  were  not  discontinued  by  the  city  authorities.  It  was 
also  admitted  that  the  justice  refused  to  allow  the  certioraru 
This  shows  that  the  learned  and  experienced  justice  regaixled  the 
proceedings  as  regular  and  clothed  with  all  the  vitality  essential 
to  give  them  legal  efficacy. 

But  if  this  reasoning  were  to  fail,  and  it  were  to  be  decided 
that  the  city  had,  in  effect,  abandoned  the  proceedings,  notwith- 
standing the  legal  formalities  which  afterwards  characterized  the 
proceedings  and  had  the  sanction  of  the  judge  of  the  circuit 
court,  the  complainant  in  this  case  cannot  take  advantage  thereof. 
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He  likens  this  case  to  that  of  (yNeUl  v.  Freeholders  of  Hudson 
Countyy  1^  Vr.  171.  In  that  case,  O'Neill  was  the  owner  of 
the  laud  which  the  freeholders  took  steps  to  condemn.  The 
freeholders,  being  dissatisfied  with  the  amount  of  the  award, 
withdrew  their  application  or  discontinued  proceedings.  O'Neill 
brought  suit  for  the  amount  of  the  award.  The  defence  was 
that  the  proceedings  had  been  discontinued.  In  this  case,  the 
only  person  who  could  bring  suit  for  the  recovery  of  the  money 
awarded  would  be  the  Atlantic  City  Water  Company,  and  the 
only  person  who  could  raise  the  question  as  to  the  legality  of 
the  proceedings  is  Atlantic  City  itself  Neither  of  these  parties 
raises  any  such  defence.  On  the  contrary,  they  both  insist  upon 
the  legality  and  perfection  of  the  proceedings  so  as  to  completely 
bind  the  parties  thereto  to  the  specific  performance  of  them. 

How,  then,  shall  the  question  as  to  the  illegality  of  the  con- 
demnation proceedings,  as  confirmed  by  the  judge  of  the  circuit 
court,  be  answered  when  submitted  to  the  chancellor,  at  the 
instance  of  a  stockholder  of  the  water  company?  In  my  judg- 
ment, no  fraud  appearing,  and  the  legislature  conferring  the 
right  to  the  water  company  to  sell  and  convey,  and,  in  case  of 
£iilure  to  agree,  also  conferring  the  right  upon  the  city  to  con- 
demn, such  proceedings  of  condemnation,  so  confirmed  by  a  l^al 
tribunal,  cannot  be  subverted,  abrogated  or  annulled  by  a  court 
of  chancery  at  the  instance  of  a  stockholder.  This  court  cannot 
say  that  the  circuit  court  had  no  jurisdiction,  nor  that  the  pro- 
ceedings in  that  tribunal  were  irr^ular,  nor  biecause  it  had  not 
jurisdiction  or  because  the  proceedings  were  irregular,  there  is 
consequently  no  judgment.  It  certainly  would  be  very  remark- 
able if  this  court  had  the  power  to  review  judgments  pronounced 
in  courts  of  law,  upon  the  ground  of  irregularity.  Stout  v. 
Slocumy  7  Dick.  Ch.  R^.  89. 

So  long  as  the  judgment  of  the  circuit  court  stands  unreversed, 
the  important  questions  which  were  present  and  decided  in 
Mab(m  v.  HcUstead,  10  Vr.  64O,  and  O'Neill  v.  Freeholders  of 
Hudson  County,  supra,  cannot  be  called  in  aid  of  the  complainant 
in  this  case. 

The  bill  speaks  of  the  transaction  between  the  water  company 
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and  the  city  as  a  compromise.  Corporations  have  the  right  to 
compromise  their  controversies  {EUerman  v.  Chicago  Junction 
Railway  Co.,  4  Diok*  Ch.  iJg>.  iS17,  ^60,  and  many  cases  there 
cited ;  1  Cook  Stock  &  Stockh.  §  171;  2  Cook  Stock  &  StocUi.  § 
7S0;  Brice  U.  V.  609;  1  Beach  Eq.  Jur.  §  ^5);  that  they  may 
form  the  basis  of  judgments  or  decrees  {1  Beach  Eq.  Jur,  §  94)) 
that  counsel  may  conclude  parties  {^  Beaxsh  Eq,  Jur,  §  1007 ;  In 
re  Wharton,  48  Pa,  St,  487;  Union  Bank  v.  Geary,  6  Pet,  99). 
But  as  I  understand  the  argument  of  counsel  for  complainant, 
in  case  there  be  a  failure  on  his  part  in  all  other  respects,  he  bad 
a  right  to  protect  his  client  under  the  authority  of  Keen  v.  John- 
son,  1  Sfocft.  4^1,  and  Black  v.-  Delaware  &c,  Co,,  9  C,  E,  Gr. 
4S6,  and  MilU  v.  Cefniral  Railroad  Co,,  I4.  Stew.  Eq.  1.  Those 
cases  do  not  involve  the  right  or  power  of  the  l^islature  to 
authorize  a  city  to  condemn  the  plant  and  franchises  of  a  private 
corporation  in  the  interests  and  for  the  benefit  of  the  city.  That 
the  right  of  eminent  domain  exists  in  such  cases  as  we  are  now 
considering,  I  think  is  not  questioned. 


MlLLVILLE  TbACTION   CoMPANY 

Eugene  B.  Goodwin  et  al. 

1.  In  the  absence  of  manicipal  anthority  regulating  the  use  of  streets  in 
which  street  railways  have  been  constructed  under  the  law  and  city  ordiDance% 
and  are  in  dailj  use,  by  persons  who  claim  the  right  to  use  such  streets  in  a 
manner  which  will  necessarily  interfere  with  the  running  of  the  cars  on  such 
railways,  or  with  the  appliances  constructed  to  propel  such  cars,  that  a  court 
of  equity  will,  when  called  upon,  restrain  a  party  claiming  such  right  from 
interfering  with  or  obstructing  the  usual  and  ordinary  running  of  the  care  of 
such  street  railway. 

2.  In  the  absence  of  authority  for  that  purpose,  the  president  of  a  street 
railway  company  cannot  contract  with  a  third  party,  so  as  to  bind  the  company, 
to  suspend  the  running  of  its  cars  and  the  cutting  or  the  elevation  of  its  wires 
flo  that  such  party  may  move  a  large  building  upon  and  along  its  tracks  one 
hundred  and  eleven  feet  or  more,  in  order  to  cross  the  same. 
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Hearing  od  order  to  show  cause  &c. 

Jfr.  Walter  H.  Baoon,  for  the  oomplainant. 

Jfr.  John  8.  MUohell,  for  the  defendants. 

Bird,  V.  C. 

The  complainant  asks  that  the  defendants  may  be  restrained 
firom  cutting  wires  by  means  of  which  its  cars  are  propelled,  and 
from  otherwise  interfering  with  the  running  of  said  cars.  The 
complainant  shows  by  its  bill  its  organization  and  the  right  to 
exercise  the  franchises  of  constructing  and  maintaining  its  road 
on  the  street  in  the  city  of  Millville.  It  shows  that  the  defend- 
ants threatened  to  cut  and  interfere  with  the  wires  by  means 
of  which  its  system  is  maintained.  It  shows,  also,  the  actual 
obstruction,  by  means  of  chains  and  other  appliances,  to  the 
propulsion  of  the  cars  along  its  tracks  at  a  place  designated. 
This  threat  and  this  obstruction  are  occasioned  by  the  effort  of  the 
defendants  to  move  a  large  two-and-a-half-story  frame  building 
from  one  locality  in  the  city  of  Millville  to  another.  In  order 
to  reach  the  latter  place  they  must  cross  the  track  and  carry  the 
building  for  one  hundred  and  eleven  feet  along  and  over  the 
track  of  the  company.  The  highest  point  or  peak  of  the  build- 
ing is  twelve  feet  above  the  main  or  feed  wire  of  the  company's 
structure.  In  order  to  cross  the  track  with  the  building  it  is 
necessary  to  carry  the  building  along  the  track  at  least  one  hun- 
dred and  eleven  feet.  The  complainant  insists  that  this  will 
take  at  least  two  days. 

All  of  these  facts  are  admitted  by  the  defendants^  except  the 
threat  to  cut  the  wires  and  the  length  of  time  required  to  carry 
the  building  from  one  street  to  another  along  and  over  the  tracks 
of  the  company.  The  defendants  insist  that  the  time  required 
to  carry  the  building  from  the  one  street  to  the  other  over  the 
tracks  of  the  company  will  not  exceed  seven  or  eight  hours. 
They  insist  that  this  will  not  interfere  with  the  running  of  the 
cars,  because  they  can  do  this  work  between  the  time  the  com- 
pany ceases  to  run  their  cars,  at  about  eleven  o'clock  at  night,  and 
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the  time  they  begin  to  ran  them  the  next  mornings  or  withiD  a 
very  short  time  thereafter. 

Besides  these  deniak  and  this  assertion  of  the  length  of  time 
which  will  be  required,  the  defendants  all^  that  the  president 
of  the  company  expressed  not  only  a  willingness  that  the  building 
might  be  so  moved^  but  that  the  company  would  so  far  assist  in 
the  work  of  moving  the  building  as  to  elevate  the  wires,  that  the 
building  might  have  free  course.  This  all^tion  is  not  denied 
by  the  president. 

First,  have  the  defendants  the  right  which  they  daim  to 
occupy  the  streets  upon  which  this  road  is  located,  for  the  pur- 
pose required  at  all  events,  in  case  in  moving  the  said  building 
they  interfere  with  the  running  of  the  cars  of  the  company? 
Under  the  circumstances  of  this  case,  I  find  myself  obliged  to 
answer  this  question  in  the  n^ative.  Let  us  ascertain  the  tme 
status  of  these  parties.  The  complainant  is  by  the  admission  of 
the  defendants  in  the  enjoyment  of  an  unquestioned  right.  It 
may  move  its  cars  at  all  times  according  to  its  own  pleasure, 
except  so  far  as  others  who  have  a  lawful  right  to  use  the  high- 
way may  find  it  necessary  so  to  do,  provided  they  do  so  in  a 
reasonable  manner.  The  rights  which  the  railroad  company 
thus  enjoy  are  secured  to  them  by  the  law  and  the  action  of  the 
city  authorities.  These  rights  it  is  entitled  to  be  protected  in  as 
fully  as  other  citizens  are  entitled  to  be  protected  in  their  right 
to  use  said  streets  for  the  purpose  of  travel  in  and  by  the 
ordinary  means  used  for  that  purpose.  Because  of  the  privi- 
ties thus  secured  to  it  by  the  law  and  the  action  of  the  city 
authorities,  the  company  has  invested  its  money  and  they  thereby 
perfected  obligations  which  the  constitution  says  shall  not  be 
impaired. 

The  defendants  propose  to  occupy  the  highway  not  for  the 
purpose  of  ordinary  travel  or  communication,  but  for  the  pur- 
poses of  removing  a  very  large  frame  building,  to  do  which  nearly 
the  entire  street  is  occupied.  This,  it  must  be  admitted,  is  an 
obstruction  of  the  street.  It  certainly  interferes  more  or  less 
with  ordinary  travel,  but  the  question  is  not  whether  or  not  they 
may  so  occupy  the  street  in  case  by  so  doing  they  do  not  become 
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a  nuisance  to  others  who  desire  and  have  a  lawful  right  to  use 
the  streets  for  the  purposes  for  which  they  are  established,  but  the 
^uestioD  is,  whether  or  not  they  have  a  right  in  using  the  street 
to  prevent  the  company  from  the  full,  free  and  complete  exercise 
of  the  franchises  with  which  it  is  clothed.  I  think  the  state- 
ment of  the  question  brings  with  it  the  correct  answer.  While 
all  persons  ordinarily  have  a  right  to  use  the  street  to  the  same 
-exteut  with  the  car  company,  yet  they  have  no  right  unduly  or 
unreasonably  to  occupy  the  street  and  so  to  prevent  the  passage 
of  trains.  It  is  well  settled  that  for  all  ordinary  domestic  pur- 
poses, such  as  loading  or  unloading  coal  or  wood  or  the  perform- 
ance of  other  similar  acts  in  connection  with  the  household  of 
abutting  landowners,  it  may  be  necessary  to  suspend  the  moving 
of  trains,  but  at  most  these  things  are  of  short  duration  and 
occasion  only  a  limited  suspension  of  travel.  And  one  of  the 
very  great  objects  of  the  creation  of  streets  or  highways  is 
obtaining  access  to  dwellings  for  such  purposes. 

The  claim  of  the  defendants  is  that  they  have  the  right  to 
occupy  the  streets  in  moving  the  house  of  Goodwin  to  such  an 
oxtent  or  for  so  long  a  period  of  time  as  may  be  necessary  for 
that  purpose,  irrespective  of  the  inconvenience  to  the  railroad 
company,  or  interference  with  the  regular  and  ordinary  use  of 
its  tracks  in  running  its  cars.  This  is  manifest  by  the  admission, 
in  the  answer,  of  the  manner  in  which  they  stretched  their  chain 
and  other  appliances  across  the  track  of  the  railroad,  in  order  to 
move  the  building,  thereby  at  once  preventing  the  regular,  con- 
tinuous running  of  the  cars.  Evidently  this  is  an  extraordinary 
use  of  the  streets,  and  if  every  citizen  should  make  similar 
olaims,  and  there  should  be  frequent  demands  therefor,  there 
would  be  constant  friction  between  the  citizens  and  our  streets 
would  be  constantly  obstructed  by  the  moving  of  ponderous 
bodies,  unless  they  were  widened  greatly  beyond  their  present 
limits.  Hence,  I  conclude,  in  the  absence  of  municipal  author- 
ity r^ulating  the  use  of  streets  in  which  street  railways  have 
been  constructed  under  the  law  and  city  ordinances,  and  are  in 
daily  use  by  persons  who  claim  the  right  to  use  such  streets  in 
a  nianner  which  will  necessarily  interfere  with  the  running  of 
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the  cars  od  such  railways,  or  with  the  appliances  constructed  to 
propel  such  cars,  that  a  court  of  equity  will,  when  called  upon, 
restrain  a  party  claiming  such  right  from  interfering  with  or 
obstructing  the  usual  and  ordinary  running  of  the  cars  of  such 
street  railway. 

Is  the  complainant  estopped  because  of  tiie  consent  said  to 
have  been  given  by  the  president  and  his  offer  to  elevate  the 
wires  for  the  more  convenient  passage  of  the  building?  It 
appears  that  this  consent  was  given  after  the  purchase  of  the 
house  by  the  defendant  Goodwin.  The  house  having  been  pur- 
chased at  a  cost  of  $25,  the  defendant  Goodwin  asked  the  presi- 
dent of  the  road  for  permission  to  cross  the  track  in  moving  the 
building  to  the  place  desired.  The  building  was  then  placed 
upon  rollers.  About  this  time,  certainly  before  it  had  been 
moved  any  considerable  distance,  the  president  of  the  company 
assured  Gk)odwin,  or  Barnes,  his  agent,  that  he  could  not  cross 
the  track  with  the  building  and  that  he  would  not  permit  it 
unless  he  was  compelled  so  to  do. 

In  considering  whether  the  company  is  estopped  because  of 
what  the  president  said,  it  must  first  be  determined  whether  oi 
not  the  president  was  authorized  to  give  any  such  consent  and 
thereby  bind  the  company.  It  is  quite  plain  that  the  burden  of 
showing  this  authority  is  upon  the  defendants.  It  is  not  shown* 
Is  it  within  the  scope  of  his  general  authority  ?  There  is  no 
pretence  that  the  removal  or  transportation  of  buildings,  or  anj 
work  of  a  like  nature,  is  part  of  the  business  of  the  railroad 
oompany.  Indeed,  the  right  of  an  officer  of  the  railroad  to 
engage  the  company  in  any  such  transaction  is  so  clearly  withoat 
foundation  that  it  does  not  admit  of  argument.  The  cases  which 
have  been  cited  by  the  defendants'  counsel,  with  respect  to  the 
agency  of  the  oflSoers  of  corporations,  have  been  very  carefully 
considered,  but  there  is  not  the  slightest  authority  in  any  of  them 
sustaining  the  views  maintained  by  counsel  for  defendants. 

My  conclusion  is  that  the  defendants  should  be  restrained  from 
interfering  with  or  obstructing  the  usual  and  ordinary  movement 
of  the  complainant's  cars  in  moving  the  house  or  building  men- 
tioned and  referred  to  in  the  bill  of  complaint.    This  plaoe^the 
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defendants  upon  the  same  level  with  every  other  citizen.  It 
gives  to  them  no  preferences.  Other  citizens  have  not  the  right 
in  traveling  across  or  along  streets  occupied  by  the  complainant 
company  with  its  tracks  so  as  to  suspend  or  interfere  for  an 
unreasonable  length  of  time  with  the  running  of  its  cars.  This 
is  only  securing  to  the  complainant  the  rights  or  privileges  which 
have  been  granted  to  them  by  the  law  and  the  city  authorities. 

And  it  must  not  be  forgotten  that  all  the  citizens  of  the  locality 
who  desire  to  use  the  cars  of  the  company  are  interested  in  this 
qaestion  and  have  the  right  to  be  carried  along  its  tracks  in  its 
cars  without  undue  or  unreasonable  molestation  or  detention. 
Indeed,  so  important  is  this  that  the  city  authorities,  in  granting 
the  privilege,  required  of  the  company  that  it  should  run  a  given 
namber  of  trains,  and  in  case  of  failure  so  to  do,  certain  severe 
penalties  can  be  imposed. 

Upon  the  argument  much  was  said  respecting  the  right  to 
occupy  the  streets  of  a  city  in  moving  a  building  along  them. 
I  have  not  found  it  necessary  to  decide  this  question ;  nor  have  I 
considered  what  rights  or  privileges  might  be  conferred  by  the 
city  authorities  in  this  behalf,  in  case  of  conflicting  claims  of 
right;  nor  how  far  such  authorities  might  regulate  the  moving 
of  sach  buildings  along  or  across  railroad  tracks,  and  to  that 
end  subject  any  of  the  appliances  of  railroad  companies  to  such 
temporary  changes  as  might  be  deemed  essential.  It  is  also 
proper  to  say  that  I  have  not  considered  what  aid  the  court 
might  properly  render  to  a  citizen  desiring  any  particular  or 
special  use  of  a  street  occupied  by  a  railroad  company,  in  case 
such  citizen  should  make  application  to  the  court  for  that  pur- 
pose. In  the  present  case,  I  could  not  look  into  the  question 
because  there  was  no  cross-bill,  with  proper  allegations  and 
prayers  for  any  such  investigation.  When  these  particular  issues 
are  presented  in  due  form  they  can  be  disposed  of,  as  nearly  as 
possible,  as  the  principles  of  justice  and  equity  may  require. 

I  will  advise  that  the  defendants  be  restrained  as  above 
indicated. 
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■w-4M|  Joseph  Whitehead 

53    650{ 

V. 

Hamilton  Rubber  Company* 

L  The  statute  respecting  oaths  which  directs  that  **  when  anj  oath  required 
to  be  taken  in  any  suit  or  legal  proceeding  in  this  state  or  for  any  lawful  par- 
pose  whatever  *  *  *  when  taken  out  of  this  state  may  be  taken  before 
any  notary  public  of  the  state,  territory,  nation,  kingdom  or  country  in  which 
the  same  shall  be  taken,  or  before  any  officer  who  may  be  authorized  by  the 
laws  of  this  state  to  take  the  acknowledgment  of  deeds  in  such  state,  territory, 
nation,  kingdom  or  country  and  a  recital  that  he  is  such  notary  or  officer  in 
the  jurat  or  certificate  of  such  oath,  affirmation  or  affidavit  and  his  official 
designation  annexed  to  his  signature  and  attested  under  his  official  seal  will 
be  sufficient  proof  that  the  person  before  whom  the  same  is  taken  is  soch 
notary  or  officer,"  is  not  complied  with  in  the  absence  of  a  substantial  certifi- 
cation by  the  notary  that  he  is  such  notary  public,  as  well  as  to  affix  his 
official  designation  to  the  signature  of  his  name  and  also  annex  thereto  his 
official  seal. 

2.  An  imperfection  in  the  jurat  to  an  affidavit  which  is  required  to  be 
annexed  to  a  chattel  mortgage  does  not  render  it  ineffectual  as  notice,  accord- 
ing to  the  provisions  of  our  registration  laws,  when  it  is  acknowledged  as 
deeds  of  conveyance  of  real  estate  are  required  to  be  acknowledged  and 
recorded. 

3.  When  the  affidavit  required  by  the  statute  is  sufficient  in  substance  and 
there  is  lack  of  form  as  to  the  certification  required  by  the  stature,  the  court 
will  not  hesitate  to  allow  such  extraneous  proof  as  would  supply  the  deficiency, 
where  it  does  not  appear  that  any  injustice  will  be  done,  and  especially  where 
it  is  manifest  that  the  rights  of  those  dependent  upon  such  affidavit  will 
otherwise  be  absolutely  lost 

On  petition  of  appeal,  by  Anna  W.  Baird,  from  the  determina- 
tion of  the  receiver. 

Mr.  Edtvin  Robert  Walker^  for  the  petitioner. 

Mr.  James  Buchanan,  for  the  receiver. 

Bird,  V.  C. 

Two  questions  are  presented  in  this  case  for  determination — 
first,  whether  or  not  the  certificate  of  the  notary  publiOy  who  is 
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purported  to  have  taken  the  aflSdavit  of  Mrs.  Baird  to  the 
chattel  mortgage  under  which  she  claims,  is  in  compliance  with 
the  law  or  not ;  and,  secondly,  if  not,  whether  or  not  the  petitioner 
may  offer  proof  to  show  that  he  was  such  notary  at  the  time  of 
taking  the  affidavit.  The  language  of  the  jurat  is  as  follows : 
''Sworn  and  subscribed  before  me  this  8th  of  May,  1891.  Alex. 
Samsey,  Notary  Public.'' 

It  is  insisted  upon  the  part  of  the  receiver  that  this  is 
materially  defective.  The  language  of  the  statute  respecting 
oaths  or  affirmations  is  that 

"  when  anj  oath  required  to  be  taken  in  anj  snit  or  1^^  proceeding  in  this 
state  or  for  any  lawful  porpose  whatever  *  *  *  when  taken  out  of  this 
state  maj  be  taken  before  any  notary  pnblic  of  the  state,  territory,  nation, 
kingdom  or  country  in  which  the  same  shall  be  taken,  or  before  any  officer 
who  may  be  authorized  by  the  laws  of  this  state  to  take  the  acknowledgmeut 
of  deeds  in  such  state,  territory,  nation,  kingdom  or  country  and  a  recital  that 
he  is  such  notary  or  officer  in  the  jurat  or  oertificate  of  such  oath,  affirmation 
or  affidayit  and  his  official  designation  annexed  to  his  signature  and  attested 
under  his  official  seal,  shall  be  sufficient  proof  that  the  person  before  whom  the 
tame  is  taken  is  such  notary  or  officer." 

From  this  it  appears  that  the  statute  imposes  upon  the  notary 
himself  the  duty  of  certifying  to  his  own  official  character.  But 
in  order  to  make  this  complete  three  things  are  essential— ^r«^, 
he  must  certifiy  to  his  official  character;  second,  he  must  sign 
the  same  and  annex  thereto  his  official  designation ;  and,  third, 
these  things  must  be  attested  under  his  official  seal.  In  the  case 
I  have  to  deal  with  the  first  of  these  is  wanting.  There  is  no 
pretence  whatever  of  any  certification  of  his  official  character. 
The  second  requisite  has  been  complied  with,  the  signature  being 
followed  with  the  words  "  notary  public,''  which  I  regard  as  a 
complete  designation  of  his  official  character.  To  all  of  which 
is  affixed  his  official  seal  by  clear  and  distinct  impression.  It 
seem  to  have  been  the  purpose  of  the  l^islature  to  specifically 
require  these  three  things  to  be  made  manifest  upon  the  face  of 
the  instrument  itself,  and  this  doubtless  arose  from  the  considera- 
tion that  this  very  important  feature  of  it  was  submitted  to  the 
officer  himself  instead  of  requiring  proof  of  that  fact  from  other 
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soarces.  I  do  uot  suppose  that  so  plain  a  provision  of  the  statate 
can  be  dispensed  with  by  the  court.  I  think  this  view  is  sus- 
tained by  the  opinion  of  Mr.  Justice  Depue.  See  Minjord  v. 
Tayhr,  IS  N.  J.  L.  J.  S82. 

The  admission  of  this  instrument,  when  offered  in  evidence, 
was  objected  to  because  of  the  defect  named.  Upon  the  argu- 
ment it  was  insisted  that  if  this  objection  should  appear  to  be 
well  taken,  then  the  petitioner  should  be  permitted  to  show  by 
proof  aliunde  that  the  person  who  administered  the  oath  and 
who  signed  his  name  to  the  jurat  was  at  the  time  a  notary  public. 
To  allow  such  an  amendment  of  the  jurat  would  not  be  in  viola- 
tion of  any  known  principle  of  law  or  equity,  especially  since  it 
does  not  appear  that  any  injustice  would  result  therefrom  in  con- 
sequence of  any  creditor  of  the  defendant  corporation  having 
in  any  wise  been  misled  by  the  imperfection  named.  It  is  not 
the  record  of  the  instrument  that  is  objected  to,  but  the  instru- 
ment itself.  It  is  more  than  probable  that  the  character  of  the 
affidavit  or  of  the  jurat  annexed  thereto  is  in  no  wise  of  import- 
ance in  considering  the  validity,  of  a  chattel  mortgage  when 
offered  for  record.  The  only  requisite,  perhaps,  in  that  particn- 
lar  is  provided  in  the  sixth  section,  which  makes  it  the  duty  of 
every  clerk  or  registrar  to  record  chattel  mortgages  when  they 
are  acknowledged  or  proved  as  deeds  of  conveyances  of  real  estate 
are  required  to  be  acknowledged  or  proved.  The  instrument 
having  been  recorded  after  having  been  acknowledged  in  a 
manner  unexceptionable,  the  court  is  bound  to  give  it  all  the 
efficacy  as  to  notice  intended  by  the  statute.  It  cannot  be  con- 
tended, therefore,  that  the  record  was  ineffectual  to  work  such 
notice. 

An  imperfection  in  such  an  instrument,  to  be  fatal  to  its  admis- 
sibility as  evidence,  must  be  in  matter  of  substance  and  not  of 
form,  which  is  susceptible  of  amendment. 

I  am  aware  that  there  are  substantial  reasons  for  refusing 
amendments  or  extraneous  evidence  in  support  of  such  defective 
proof,  and  that  such  reasons  are  supported  by  high  judicial 
authority. 

In  the  case  of  State  v.  Oreen,  S  Gr.  90,  the  court  said :  "An 
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affidavit  when  offered  to  be  read  in  evidence^  must  appear  upon 
the  face  of  it  to  be  what  an  affidavit  ought  to  be^  to  entitle 
it  to  be  read.  It  must  appear  to  have  been  taken  before  the 
proper  officer  and  in  compliauce  with  all  legal  requiremeuts. 
The  court  cannot  stop  to  inquire  into  the  competency  of  the 
officer  or  the  place  where  it  was  taken/^  In  that  very  case, 
however,  the  court  allowed  other  proof  to  establish  the  fact  that 
surveyors  of  the  highways  had  been  duly  sworn.  When  the 
objection  to  the  imperfection  of  the  original  affidavits  was  pre- 
sented, the  proof  by  which  the  objection  was  sought  to  be  over- 
come was  at  hand  and  offered,  and  was  deemed  sufficient  to  cure 
the  defect 

In  Wederfield  v.  Bried,  11  C,  E.  Or.  369,  it  was  held  that  an 
answer,  to  which  was  affixed  an  affidavit  without  the  signature 
of  the  master  to  the  jurat,  could  not  be  regarded  as  an  answer. 
The  question  involved  here  was  not  only  one  of  the  sufficiency 
of  proof  resulting  from  an  answer  under  oath,  but  one  of  plead- 
ing also.  The  bill  required  an  answer  under  oath,  and  the  court 
could  not  deal  with  it  as  an  answer  in  the  absence  of  the  affidavit 
required. 

In  the  case  of  Ckijmer  v.  FlemingUm  Mining  Co.,  S  Or.  CK 
i68y  a  bill  was  filed  asking  for  an  injunction,  to  which  was 
attached  an  affidavit  signed  by  the  complainant,  but  without  the 
signature  of  the  master  to  the  jurat  The  court  said :  "Such  an 
omission  should  not  vitiate  the  injunction,  if  the  bill  was  actually 
sworn  to,  as  was  the  fact.  It  was  an  omission  of  the  court,  but 
one  which  could  not  affect  the  interests  of  the  defendants/^ 

In  Dinamore  v.  WestooU,  10  C.  E.  Or.  302,  upon  a  bUl  filed 
to  foreclose  a  mortgage,  it  was  held :  "A  defect  in  the  affidavit  of 
mailing  a  copy  of  the  notice  to  an  absent  defendant,  in  not  show- 
ing that  the  place  to  which  it  was  directed  was  the  defendant's 
post-office  address,  may  be  remedied  by  supplying  the  proof  by 
way  of  amendment/' 

In  Den  v.  Applegate,  7  Hcdd.  32S,  the  court  said  :  "An  affida- 
vit of  the  service  of  a  declaration  which  states  that  the  declaration 
was  served  on  the  daughter  of  the  tenant  but  does  not  show  that 
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such  service  was  made  on  the  premises  in  qnestion  is  insuffi- 
cient.   Such  an  affidavit  may  be  amended/' 

In  such  case  if  an  affidavit  has  in  fact  been  properly  sworn  to 
there  can  be  no  doubt  but  that  perjury  could  be  assigned  there- 
upon for  any  willfully  false  statements.  Upon  this^  however, 
a  doubt  was  significantly  expressed  by  the  court  in  the  case  of 
State  v.  Brovmingy  S  Dutch.  6S5,  5S6,  In  the  jurat  the  justice 
said  that  certain  trustees  were  sworn  or  affirmed.  I  cannot  but 
with  the  greatest  respect  submit  that  what  the  justice  of  the 
peace  certified  to  in  the  jurat  could  not  in  any  wise  vary,  mitigate 
or  annul  what  was  actually  said  by  the  affiants.  Should  it  be 
made  to  appear  upon  indictment  for  peijury  that  one  had  actually 
been  sworn  and  the  others  affirmed,  or  the  contrary,  and  that  their 
statements  were  willfully  fiilse,  it  would  be  impossible  to  escape 
conviction.  This  very  rational  view  was  taken  in  the  case  of 
Capner  v.  FUmington  Mining  Co.,  wpra.  The  court  said: 
'^  Peijury  could  have  been  assigned  upon  the  affidavit  if  the  fiicts 
were  untrue.*' 

When  the  affidavit  required  by  the  statute  is  sufficient  in  sub- 
stance and  there  is  lack  of  form  as  to  certification  required  by  the 
statute,  the  court  should  not  hesitate  to  allow  such  extraneous 
proof  as  would  supply  the  deficiency  where  it  does  not  appear 
that  any  injustice  will  be  done,  and  especially  where  it  is  mani- 
fest that  the  rights  of  those  which  depend  upon  such  affidavit 
will  otherwise  be  absolutely  lost.  In  the  case  of  State  v.  Green, 
supra,  it  was  remarked  that  the  court  could  not  stop  to  look  into 
such  matters.  This  court,  in  its  desire  to  protect  and  enforce 
the  rights  and  interests  of  every  suitor,  whether  plaintiff  or 
defendant,  does  in  its  discretion  continue  causes  from  time  to  time 
in  order  that  it  may  be  satisfied  that  in  its  determination  it  has 
not  been  guilty  of  violence.  At  the  same  time  the  court  is  ever 
watchful  in  discouraging  all  appearances  of  neglect  or  indifference 
upon  the  part  of  suitors  or  their  counsel. 
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Anna  R.  McGrath 

V. 

Ambrose  P.  Vanaman. 

An  agent  who  is  aathorized  to  sell  standing  timber  has  no  implied  authoritj' 
to  accept  of  a  note  of  the  purchaser,  as  part  payment,  made  payable  in  three 
months  to  the  order  of  the  agent  individnally  and  in  no  manner  disclosing 
his  agency,  and  in  such  case  the  principal  will  be  sustained  in  asking  for  a 
resdasion  of  the  contract 

On  hearing  on  bill  and  answer. 

Mr.  OUbert  OoilinSj  for  the  complainant. 

Mr.  Henry  8.  Alvord^  for  the  defendant. 

Bird,  V.  C. 

The  complainant  in  this  case  entered  into  an  agreement  in 
writing  with  Hame,  in  and  by  which  the  former  appointed  the 
latter  her  agent,  with  power  to  sell  and  dispose  of  the  timber 
(with  certain  exceptions  enumerated)  standing  on  a  tract  contain- 
ing about  eighteen  thousand  acres,  at  any  time  within  the  period 
fixed  by  the  contract ;  he  was  authorized  to  cut  timber  in  such 
quantities  as  he  might  deem  expedient  and  sell  the  same. 

At  the  time  of  entering  into  this  agreement,  by  virtue  of  a 
previous  agreement  there  was  manufactured  and  unmanufactured 
stock  on  hand,  which  Hume,  by  force  of  the  agreement  which 
we  are  now  considering,  was  required  to  sell  and  dispose  of,  and 
to  pay  certain  amounts  of  the  net  profits  to  Mrs.  McGrath. 
Hume  agreed  to  keep 

''accurate  and  correct  accounts  of  all  receipts  on  account  of  and  from  the 
profits  in  businesB  upon  said  lands  under  this  ooutract,  and  to  render  quarterly 
accounts  of  the  same  to  the  party  of  the  first  part,  and  to  make  such  pay- 
ments as  shall  be  due  to  the  party  of  the  first  part  under  the  operation  of  this 
oontract" 
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By  the  agreement  Hume  was  authorized  to  sell  the  said  tract 
of  land  upon  the  terms  mentioned  in  the  said  agreement,  fixing 
the  times  within  which  and  the  prices  per  acre,  adding  these 
words,  "all  sales  to  be  for  cash/'  and  any  contract  or  con- 
tracts with  purchasers  to  be  submitted  to  the  party  of  the  first 
part  for  signature,  and  the  same  not  to  become  binding  until 
so  signed  by  her,  then  fixing  the  commissions  which  Hume 
should  receive  for  the  last-named  sales ;  and  by  the  tenth  para- 
graph of  said  agreement  (the  above  provisions  and  others  each 
being  in  separate  paragraphs)  power  was  given  to  Hume  in  the 
following  terms : 

"  The  partj  of  the  first  part  gives  the  right  to  the  partj  of  the  second  part 
(Hume)  and  authorizes  him  to  sell  standing  timber  npon  the  said  tract  at  the 
rate  of  not  less  than  |2.50  per  acre  for  pine  and  other  timber,  and  not'  less 
than  $50  per  acre  for  cedar,  and  the  total  sales  not  to  exceed  1,500  acres  ia 
amount'' 

Hume  sold  to  Vanaman,  the  defendant,  the  timber  standing 
on  one  hundred  and  forty  acres,  a  large  portion  of  which  area 
was  covered  with  only  an  inferior  growth  of  what  is  called 
'^  scrub  ^'  timber,  according  to  the  testimony  of  no  merchantable 
value.  There  were  at  least  seventy-seven  acres  of  excellent  pine 
timber.  The  price  agreed  to  be  paid  was  $500,  $300  of  whidi 
were  paid  in  cash  and  $200  secured  to  be  paid  at  three  months  by 
tlie  note  of  Vanaman,  given  to  the  order  of  Hum^  individually. 

This  bill  is  filed  for  the  purpose  of  rescinding  this  contract 
and  restraining  Vanaman  from  cutting  and  removing  any  of  the 
said  timber.  Three  principal  grounds  are  alleged  as  reasons  for 
tliese  prayers— ;^r«^,  that  a  credit  was  given  for  $200  without  any 
authority  for  that  purpose;  aeoondy  that  the  price  was  grossly 
inadequate  ;  and,  ifdrd,  that  the  power  of  attorney  under  which 
Hume  acted  was  not  recorded. 

First,  as  to  the  sale  upon  credit.  The  general  rule  is  that  an 
agent  who  is  authorized  to  sell  without  more  can  only  sell  for 
cash.  8m.  Mere.  Law  163 ;  Meek,  Ag.  §  S5S ;  Woodward  v. 
JeweU,  llfi  U.  8.  U7  ;  Burks  v.  Hubbard,  69  Ala.  S79  ;  PayM 
V.  Potter,  9  Iowa  54,9  ;  Wiltshire  v.  /Stm«,  J  Oampb.  £68;  Lump-- 
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Un  V.  Wil8(m,  6  HeUk  666;  School  District  v.  JEtna  Ins.  Co.,  69 
Me.  SSO;  Cummins  v.  Beaumont,  68  Ala.  904-;  Baldmn  v. 
MerrUly  8  Humph.  182,  189. 

The  language  of  this  agreement  is  such,  when  considered  inde- 
pendently of  the  note  which  was  taken,  and  which  bears  evidence 
of  the  credit,  as  to  present  a  reasonable  doubt  as  to  the  validity 
of  this  objection  to  the  sale.  It  wijl  be  seen  by  reading  so 
much  of  the  tenth  clause  of  the  agreement  as  is  above  quoted 
respecting  the  sale  of  real  estate,  that  it  was  expressly  provided 
thereby  that  "  all  of  such  sales  should  be  for  cash,"  whereas 
the  following  clause,  as  will  be  seen,  which  authorized  the  sale 
of  standing  timber,  makes  no  mention  whatever  either  of  cash  or 
credit.  The  fact  that  cash  is  expressly  required  in  the  former 
paragraph,  and  that  no  mention  whatever  is  made  of  it  in  the 
latter,  brings  to  the  mind  and  gives  emphasis  to  the  familiar 
maxim  ^'  eospressio  unius  est  easdusio  alterius."  Broom  Max.  414-) 
*606;  top,  p.  418,  *610. 

In  Hare  v.  Horton,  6  Bam.  &  Ad.  716,  721,  the  court  said : 
'^And  the  grant  is  of  the  said  iron  foundry,  together  with 
the  said  dwelling-houses,  warehouses  &c. ;  after  which  nothing 
is  said  of  the  fixtures  belonging  to  the  foundry,  but  the 
deed  goes  on,  '  together  with  all  grates,  boilers,  belts,  and  other 
fixtures  in  and  about  the  said  two  dwelling-houses,  and  the 
brew-houses  thereto  belonging/"  For  there  are  three  houses 
mentioned,  and  a  grant  of  fixtures  refers  only  to  those  in  two, 
can  it  be  said  that  those  in  the  third  will  pass?  The  maxim 
^eospressio  unius  est  eocolusio  alterius''  would  apply.  In  this 
case  the  efibrt  was  made  to  include  in  the  conveyance  those 
articles  which  are  commonly  regarded  as  fixtures  which  were  not 
named  in  the  agreement,  but  which  would  have  passed  as  fixtures 
had  certain  other  articles  which  the  law  aho  regards  as  fixtures 
not  been  named.  The  court  held  that  the  articles  not  named 
were  excluded  from  the  conveyance  because  of  the  rule  referred 
to.  This  very  decisive  case  is  not  in  harmony  with  the  doctrine 
given  by  Parsons  {2  Pars.  Cont.  28)  where  he  lays  down  the 
rale,  saying : 
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"  If  the  parties  expressly  provided  not  anything  different,  bnt  the  very  ( 
thing  which  the  law  woold  have  implied,  now  this  provision  may  be  rqg;arded 
as  made  twice ;  by  the  parties  and  by  the  law.  And  as  one  of  these  is  sur- 
plussge,  that  made  by  the  parties  is  deemed  to  be  so ;  and  hence  is  derived 
another  rule  of  construction,  namely,  that  the  expression  of  those  things 
which  the  law  implies  works  nothing." 

Notwithstanding  this  the  learned  author^  in  a  note  to  the  phrase 
just  quoted,  says,  "This  is  in  aooordanoe  with  the  maxim  *«p- 
pressio  uniiM  est  exclusio  dUerivsJ  ^' 

The  influence  which  is  so  generally  if  not  universally  given 
to  the  last-named  maxim  prompts  me  to  hesitate  in  joining  with 
the  complainant  in  her  efforts  to  rescind  this  contract  simply 
upon  the  ground  of  want  of  authority  in  her  agent  to  sell  upon 
credit. 

But  there  is  another  phase  of  the  question  arising  out  of  the 
credit  given  which  I  find  sufficient  to  justify  the  prayer  of 
the  complainant.  The  credit  given  was  manifested  by  a  note 
for  $200,  given  to  the  order  of  Hume  without  in  any  manner 
indicating  his  agency.  The  time  of  credit  was  three  months. 
The  taking  of  this  note  in  the  name  of  another  person  than  the 
principal  is  fatal  to  the  transaction.  To  show  this  it  need  only 
be  stated  that  with  the  knowledge  of  Vanaman,  the  purchaser, 
it  was  thus  placed  within  the  power  of  Hume,  the  agent,  to  sell, 
assign  and  transfer  this  note  to  whomsoever  he  would,  and  thus 
put  it  out  of  the  power  of  the  complainant  to  recover  of  anyone 
but  the  agent,  or  in  case  of  the  agent's  death  still  holding  the 
possession  of  the  note,  not  only  to  postpone  the  collection  of  the 
amount  due  indefinitely  but  to  the  great  risk  of  establishing  its 
identity.  This  would  certainly  be  so  since  Vanaman,  the  maker, 
would  be  justified  in  demanding  the  surrender  of  the  note  upon 
payment. 

All  will  agree  that  this  was  an  out-and-out  conversion  of  the 
property  of  the  complainant  to  the  use  of  Hume,  the  agent,  with 
the  knowledge  and  by  the  active  aid  of  Vanaman,  the  purchaser, 
for  there  is  no  pretence  that  Vanaman  was  ignorant  of  the  agency 
of  Hume. 
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Therefore  I  will  advise  that  the  contract  be  rescinded.  Since 
the  complainant  has  received  part  of  the  purchase-monej,  and 
the  defendant,  Yanaman,  has  cut  and  carried  away  parcel  of  the 
timber,  there  must  be  an  accounting  and  the  balance  paid  to 
the  one  in  whose  favor  it  appears  to  be. 


The  Pbinceton  Savings  Bank 


V.  63   483| 

Alfred  W.  Martin. 

Aooording  to  the  unquestioned  practioe  in  this  state,  a  mortgagee  may  pro- 
eeed  in  equity  against  the  maker  of  the  bond  seoured  by  sach  mortgage  for 
deficiency,  at  any  time  within  sixteen  years  but  not  after,  notwithstanding  the 
lien  of  the  mortgage  given  to  secure  such  bond  lemains  unaffected  for  twenty 
years. 

On  demurrer  to  bill  for  deficiency. 

Mr.  WiUiam  M.  Lanningy  for  the  demurrant. 

Mr.  P.  A.  V.  Van  Dorm  and  Mr.  Oarret  D.  W.  Vroomy  o(mira. 

Bird,  V.  C. 

On  the  let  day  of  April,  1867,  Augustus  L.  Martin  and 
Alfred  W.  Martin  made  their  joint  and  several  bond  for  the 
sum  of  $1,800,  payable  in  one  year,  and  delivered  the  same  to 
Augustas  S.  Case.  To  secure  this  bond  they  executed  and  de- 
livered to  Case  a  mortgage  upon  a  tract  of  land  owned  by  them 
as  tenants  in  common.  On  April  1st,  1868,  Augustus  L.  Martin 
sold  and  conveyed  his  interest  in  the  mortgaged  premises  to  his 
brother,  Alfred  W.  Martin.  Subsequently  there  were  several 
conveyances  of  the  fee,  the  last  one  being  to  one  Charles  S. 
Bradfield. 
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Case  assigned  the  bond  and  mortgage  to  one  Van  Deventer, 
who  assigned  them  to  the  complainant,  the  Prinoeton  Savings 
Bank,  on  the  12th  day  of  February,  1885.  On  the  25th  day 
of  February,  1892,  the  complainant  filed  a  bill  to  foreclose  the 
mortgage,  without  making  Alfred  W.  Martin,  this  defendant,  a 
party,  and  such  proceedings  were  had  that  a  sale  was  effected  by 
virtue  thereof. 

The  bill  filed  in  this  case  is  for  the  deficiency  remaining  after 
that  sale.  This  bill  shows  that  the  amount  of  the  decree  was 
$2,020.50,  besides  $145.09  of  oosts.  The  premises  sold  for 
$400,  the  purchaser  being  the  present  complainant.  After  the 
payment  of  sheriff's  fees  and  the  costs  there  remained  $212.61 
to  be  credited  upon  the  decree. 

The  demurrant  insists  that  the  complainant  has  a  .complete 
and  adequate  remedy  at  law.  While  that  may  be,  the  practice 
of  proceeding  by  bill  in  equity  for  deficiency  arising  upon  the 
sale  of  mortgaged  premises  has  been  so  long  recognized  by  courts 
of  equity,  and,  so  fer  as  I  know,  never  questioned  in  this  state, 
that  I  do  not  feel  at  liberty  in  this  case  to  say  that  the  complain- 
ant has  mistaken  its  forum.  There  is  no  single  fiuit  in  this  case 
to  deprive  the  complainant  of  this  method,  or  to  relieve  the 
defendant  from  answering  in  this  court  As  between  the  com- 
plainant and  the  defendant,  if  anyone  be,  he  of  all  others  is  liable. 
It  nowhere  appears  that  the  grantees  or  any  of  them  assumed 
the  payment  of  the  money  secured  by  this  mortgage;  conse- 
quently, the  only  person  liable,  if  anyone  be,  on  the  bond  in 
question,  is  the  defendant.  Pruden  v.  Williama,  11  C.  E.  Gr. 
£10,  and  cases  cited. 

But  another  objection  by  way  of  demurrer  is  assigned,  t.  e., 
that  the  debt  is  barred  by  the  statute  of  limitations.  It  appears 
that  the  debt  was  evidenced  by  the  bond  of  Augustus  and  Alfred 
Martin.  It  bore  date  April  1st,  1867,  and  was  payable  in  one 
year.  April  1st,  1868,  Augustus  conveyed  his  interest  to  Alfred, 
and  on  March  24th,  1869,  Alfred  conveyed  his  interest  in  the 
premises.  There  is  nothing  whatever  to  show  that  either  of  these 
obligors  in  any  manner  recognized  or  acknowledged  his  liability 
after  the  dates. last  given.     The  only  proof  of  the  validity  of  the 
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mortgage  itself  as  a  lien  is  the  foreclosure,  which  is  stated  in  the 
bill  to  have  gone  to  a  decree  and  a  sale.  The  claim  that  because 
the  amount  found  to  be  due,  as  expressed  in  the  decree,  was 
greatly  below  the  amount  that  would  have  been  due  at  that  time 
if  there  had  been  no  payments,  raises  the  clear  presumption  that 
there  must  have  been  payments,  cannot  in  any  sense  avail  the 
complainant  in  this  proceeding.  The  rule  that  allegations  must 
be  taken  most  strongly  against  the  pleader,  cannot  be  overcome 
by  such  an  allied  presumption.  Besides,  in  order  that  such 
presumption  should  prevail  in  this  case  as  against  this  defendant, 
the  court  would  be  obliged  to  presume  that,  as  the  mortgage  con- 
tinued to  be  a  lien  upon  the  premises,  the  obligor  would  not 
make  payments  upon  his  bond  after  he  had  parted  with  his  title 
to  the  premises  given  as  security  for  such  bond. 

I  think,  if  payments  were  made  by  any  of  the  subsequent 
grantees,  by  which  the  lien  of  the  mortgage  was  preserved  as 
against  the  land,  such  payments  would  not  bind  the  obligees  on 
the  bond.  It  is  not  shown  that  such  grantees  and  obligees  were 
under  the  slightest  liability  to  each  other.  It  is  true  that  under 
the  law  as  it  has  been  declared  in  this  state  (  Van  Dike  v.  Van 
Dike,  S  Ch,  £89),  any  acknowledgment  of  the  liability  upon 
such  an  instrument,  either  before  the  statute  begins  to  run  or 
afterwards,  by  one  of  two  or  more  joint  obligors,  will  not  only 
bind  the  one  making  the  acknowledgment,  but  also  all  others,  so 
as  to  prevent  the  operation  of  the  statute,  which  principle,  how- 
ever, seems  to  have  been  settled  adversely  in  New  York.  Van 
Kuren  v.  ParmeUe,  S  N.  Y.  6S3. 

But,  as  already  intimated,  there  is  no  such  binding  relation 
between  the  grantees  named  in  the  bill  of  complaint  and  the 
makers  of  the  bond  in  question  as  will  put  in  operation  any  such 
principle.  This  view  seems  to  have  controlled  the  court  in  the 
case  of  T/ntsteea  of  Old  Alms  House  v.  Smith,  62  Conn,  434- 

Nor  does  the  fact  that  the  lien'  of  the  mortgage  has  been  estab- 
lished by  decree  remove  the  bar  of  the  statute  as  to  the  remedy 
for  the  debt.  It  seems  that  where  statutes  do  not  prevail  to  the 
contrary,  it  is  held  that  the  remedy  for  the  debt  may  be  barred 
while  the  lien  of  the  mortgage  continues  to  subsist.    Jones  Mort. 

30 
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§§  mOSy  120^,;  Waltermeir  v.  Wedaver,  U  N.  Y.  16;  Beyer  v. 
Pruyn,  7  Paige  466;  Jaokaan  v.  SackeU,  7  Wend.  94  ;  Ball  v. 
Wyeth,  8  AUen  976;  i  Wood  Urn.  Act.  645. 

From  these  authorities  it  would  seem  to  follow  that  if  these 
obligors  had  beeu  made  parties  to  the  bill  to  foreclose,  and  a 
decree  for  deficieuoy,  if  any,  had  been  prayed  for  against  them, 
it  could  not  have  been  granted  without  proof  that  one  of  them 
at  least  had  acknowledged  of  their  obligation  within  sixteen  years 
prior  to  the  time  of  filing  the  bill^  notwithstanding  the  com- 
plainant's lien  upon  the  premises^  by  virtue  of  its  mortgage^  was 
etill  binding. 

In  brief  of  counsel  for  complainant  it  is  urged  that  the  ques- 
tions raised  in  this  case  should  be  presented  by  plea  and  not  bj 
demurrer.  I  think  that  if  the  defendant  has  mistaken  his  mode 
of  relief  the  other  side  could  only  take  advantage  of  it  by  notice 
of  motion  to  strike  out  his  demurrer.  Submitting  to  a  hearing  as 
introduced  by  the  adverse  party  ought  to  bind  his  antagonist 

I  think  the  demurrer  should  be  sustained^  with  costs. 


In  the  matter  of  the  application  of  the  Matob  and  Coxtncil 
OF  THB  Borough  of  Belicab,  on  the  application  of  lands 
for  the  payment  of  taxes, 


Thomas  Kennedy. 

1.  The  only  aathority  given  to  the  court  of  chancery  by  virtae  of  section  8 
of  the  "Act  providing  for  the  collection  of  taxes  "  (I2ev.  6^.  p.  99i)y  is  to  inae 
its  writ  of  assifitance  to  put  the  purchaser  of  lands  sold  for  the  non-payment 
of  taxes,  who  comes  with  his  deed  of  conveyance  or  certificate  of  title,  into 
possession. 

2.  Courts  of  law,  and  not  of  equity,  are  the  proper  tribunals  for  the  consid- 
eration of  irregular  proceedings  in  the  sale  of  lands  for  the  payment  of  taxes. 


On  petition  for  writ  of  assistance  in  the  matter  of  sale  of  lands 
for  payment  of  taxes. 
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Mr.  Hoisted  H,  Wainright,  for  the  petitioner. 

Mr,  David  J.  Pancoad,  contra. 

Bird,  V.  C. 

This  petition  is  filed  under  the  statute,  asking  the  aid  of  this 
court,  by  way  of  writ  of  assistance,  in  securing  to  the  petitioner 
the  possession  of  certain  lands  and  real  estate  which  were  pur- 
chased by  the  petitioner  upon  a  sale  for  unpaid  taxes.  The 
statute  referred  to  is  section  8  of  the  Supplement  of  the  Revision 
(at  p,  991).  After  directing  what  proceedings  shall  be  taken 
against  delinquent  taxpayers,  in  order  to  effect  the  sale  of  their 
lands,  and  what  steps  the  purchaser  shall  take  in  perfecting  his 
title,  the  statute  then  provides  as  follows: 

^  Then  and  in  that  case  the  purchaser  may  take  the  same  proceedings  to  gain 
poasession  of  such  lands  and  premises  as  purchasers  under  decrees  of  foreclosure 
and  sale  of  mortgaged  premises. '' 

It  is  not  disputed  but  that  under  this  provision  the  purchaser 
has  authority  to  come  into  this  court  in  order  to  gain  possession 
of  the  lands  purchased  at  such  sale. 

But  the  delinquent  taxpayer  raises  numerous  objections  to  the 
proceedings  had  by  the  borough  authorities  and  the  officer  em- 
ployed to  make  the  sale,  the  sale  itself  and  the  attempted  transfer 
of  the  title.  It  is  insisted  that  these  objections  are  so  important 
or  essential  as  to  be  &tal  in  any  event  to  the  validity  of  the  claim 
of  the  petitioner.  During  the  discussion,  it  appearing  to  me  that 
these  objections  deserved  consideration,  I  suggested  to  the  counsel 
for  the  delinquent  taxpayer  that  the  proper  tribunal  for  deter- 
mining them  was  the  court  of  law,  and  that  I  would  not  dispose 
of  this  case  for  a  period  of  time  named,  sufficiently  long  to 
enable  him  to  avail  himself  of  the  aid  of  that  tribunal.  It 
appears  that  no  steps  have  been  taken  to  settle  the  questions  raised 
in  the  law  courts. 

Being  of  opinion  that  this  court  is  without  authority  to  review 
the  proceedings  of  assessors  and  collectors  and  other  officials 
authorized  to  impose  and  collect  taxes  and  to  enforce  the  pay-* 
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meDt  thereof^  I  must  refrain  from  considering  whether  the  objeo 
tions  referred  to  are  such  as  to  justify  me  in  refusing  the  aid 
asked  for.  Such  questions  have  always  been  mooted  and  deter- 
mined in  the  law  courts.  And  the  statute  which  authorizes 
the  interference  of  this  court  only  goes  so  far  as  to  justify  the 
application  for  a  writ  of  assistance  to  put  the  purchaser  into 
possession.  This  is  all  that  the  court  of  equity  can  do.  In 
doing  this,  the  delinquent  taxpayer  is  not  deprived  of  any  of  his 
I^al  rights.  I  apprehend  that  he  can  proceed  by  certiorari  as 
well  after  the  defendant  is  put  in  possession  as  before.  The 
purchaser  takes  possession  at  his  peril.  He  can  only  defend 
upon  a  title  declared  to  be  good  by  a  tribunal  authorized  to  pass 
upon  it.  I  only  decide  that,  since  the  petitioner  has  such  deed 
as  justifies  an  application  to  this  court,  the  relief  prayed  for 
should  be  granted. 


National  Fire  Insurance  Company  op  Hartpord, 
Connecticut, 


Frank  Chambers  et  al. 

!•  Complainatii,  a  fire  insurance  corporation  created  by  the  laws  of  Conneo- 
ticot,  and  doing  business  by  an  agent  in  New  Jersey  and  also  in  PennsylTania, 
and  having  voluntarily  subjected  itself  to  suit  in  the  Pennsylvania  courts^  by 
service  of  process  upon  its  agent  there,  became  indebted  to  a  resident  of  New 
Jersey;  upon  a  loss  by  fire  occurring  in  New  Jersey.  A  creditor  of  the  New 
Jersey  creditor,  who  resided  in  Massachusetts,  sued  out  of  a  court  of  Pennsyj- 
vania  a  writ  of  foreign  attachment  against  the  resident  of  New  Jersey,  and 
served  the  same  upon  the  agent  of  complainant  in  Pennsylvania.  Afterwards 
the  resident  of  New  Jersey  assigned  his  claim  against  complainant  to  another 
resident  of  New  Jersey,  who  sued  complainant  in  a  New  Jersey  court  of  law 
to  recover  the  amount  due  from  complainant  to  its  creditor  in  New  Jener. 
Whereupon  complainant  filed  its  bill  of  interpleader  in  this  court,  and  paid 
the  amount  of  its  debt  into  court  After  which  the  Massachusetts  creditor  aod 
the  New  Jersey  assignee  interpleaded. — Hdd^  that  the  proceedings  in  the 
Pennsylvania  court  gave  the  Massachusetts  creditor  a  lien  upon  the  debt 
superior  to  the  right  of  the  assignee. 
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2.  The  rale  that,  in  order  to  give  a  ooort  jarisdiction  in  cases  of  foreign 
attachment,  the  res  must  be  within  the  territorial  jarisdiction  of  the  conrt^ 
applies  only  to  tangible  chattels  capable  of  actual  seizure  and  not  to  choses  in 
action. 

3.  Jurisdiction  to  fasten  choses  in  action  by  garnishee  process,  depends 
upon  the  ability  to  serve  process  of  garnishment  upon  the  debtor  of  the  absent 
defendant  within  the  territorial  jurisdiction  of  the  court 

4.  The  doctrine  advanced  by  certain  judges  that,  in  order  to  bring  the  ret 
within  the  jurisdiction,  the  court  may,  pro  hoc  vice,  treat  the  situs  of  the  debt 
as  following  the  domicile  of  the  debtor  and  not  that  of  the  creditor,  considered 
and  doubted.     And  sembU,  that  a  chose  in  action,  strictiy  speaking,  has  no 


5.  A  corporation  is  capable  of  having  several  domiciles  and  of  being  sued 
at  the  same  time  in  more  than  one  jurisdiction.  The  contrary  doctrine  ad- 
vanced and  acted  upon  by  the  court  in  Douglass  v.  Phcenix  Insurcmee  Oo,,  ISS 
N,  Y,  S09,  examined  and  repudiated. 


On  interpleader. 

The  contest  in  this  case  is  between  the  defendants  Harding, 
Whitman  &  Company  on  the  one  side  and  Mr.  J.  J.  Crandall 
on  the  other.  Botli  parties  claim  under  the  defendant^  Frank 
Chambers^  an  admitted  creditor  of  the  complainant. 

Harding,  Whitman  &  Company  claim  under  an  attachment 
issued  out  of  the  court  of  common  pleas  No.  4,  of  the  city  of 
Philadelphia,  against  Chambers,  and  Mr.  Crandall  claims  under 
an  assignment  from  liim  subsequent  in  date  to  the  attachment  of 
Harding,  Whitman  &  Company.  The  question  is  whether 
Harding,  Whitman  &  Company's  attachment  gave  them  a  lien 
upon  the  debt  due  from  complainant  to  Chambers ;  or,  as  other- 
wise expressed,  effected  an  involuntary  assignment  of  it  from 
Chambers  to  them. 

The  facts  which  clearly  appear  are  as  follows : 

Chambers  was  and  is  a  resident  of  New  Jersey,  engaged  in 
manufacturing,  with  a  plant  at  Camden,  which  was  insured 
against  loss  by  fire  by  the  complainant  and  other  insurance  com- 
panies. A  fire  occurred  in  it  on  the  20th  of  June,  1893.  On  or 
shortly  before  the  29th  of  June  the  representatives  of  the  different 
underwriters  met  and  adjusted  the  amount  of  the  loss,  and  also 
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apportioned  it  as  between  themselves,  with  the  result  that  the 
amount  allotted  to  the  complainant  was  $591.68.  On  June  29th 
the  defendants,  William  P.  Datz  and  Alois  D.  Datz,  trading  as 
W.  P.  Datz  &  Brother,  sued  out  of  the  court  of  common  pleas 
No.  2,  of  the  county  of  Philadelphia,  State  of  Pennsylvania,  a 
writ  of  foreign  attachment  against  Chambers,  returnable  on  the 
third  Monday  of  September,  1893,  founded  on  a  claim  of 
(285.91  against  Chambers.  The  instructions  endorsed  on  that 
writ  commanded  the  sheriff  to  attach 

^all  and  singular  the  goods  and  chattels,  lands  and  tenements,  rights  and 
credits  of  the  defendant,  Frank  Chambers,  in  whose  hands  soever  they  may  be, 
and  summon  them  as  garnishees,  and  especially  all  sums  due  by  the  National 
Fire  Insurance  Company  of  Hartford,  Connecticut,  and  Eochester  German 
Insurance  Company,  to  said  defendant,  and  sunmion  them  as  garnishees.'' 

By  virtue  of  that  writ  the  sheriff  of  the  county  of  Philadel- 
phia, by  his  deputy,  at  a  quarter  after  three  o'clock,  June  29tb, 
made  the  usual  declaration  in  attachment  in  the  presence  of 
William  F.  Bradway,  named  in  the  writ  as  the  agent  of  the 
complainant  in  Pennsylvania,  designated  as  such  by  the  com- 
plainant, at  his  office  in  the  city  of  Philadelphia. 

The  complainant  duly  appeared  to  this  suit,  and  then,  accord- 
ing to  the  practice  in  the  Pennsylvania  courts,  the  plaintiffis, 
Datz  &  Brother,  served  interrogatories  upon  it,  wherein,  among 
other  questions,  they  asked  whether  at  the  time  the  writ  was 
served  upon  complainant's  agent  there  was  anything  due  from  it 
to  Frank  Chambers,  on  a  policy  of  insurance.  To  that  inter- 
rogatory the  complainant  answered  that  the  sum  of  $691.68  was 
due  from  it  to  said  Frank  Chambers,  which  it  was  willing  aud 
ready  to  pay  to  the  person  entitled  to  receive  the  same. 

On  the  3d  of  August,  1893,  the  defendants  Harding,  Whit- 
man &  Company,  sued  out  of  the  court  of  common  pleas  No. 
4,  of  the  city  of  Philadelphia,  a  like  writ  of  attachment  against 
Frank  Chambers,  returnable  on  the  third  Monday  of  September, 
1893,  which  the  sheriff  served  in  precisely  the  same  manner  as 
he  had  served  the  previous  one  of  Datz  &  Brother.  To  that 
writ  the  complainant  herein  duly  entered  an  appearance. 
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In  each  of  the  attachment  suits  the  respective  plaiutifis  filed 
statements  of  their  claims,  with  an  affidavit  of  one  of  the  firm 
that  the  amount  claimed  was  due,  and  in  each  judgment  was  en- 
tered against  the  defendant  Chambers — in  the  case  of  Datz  & 
Brother  for  the  sum  of  $229.92,  March  26th,  1894,  and  in  the 
case  of  Harding,  Whitman  &  Company  for  $5,649.93,  April 
6th,  1894. 

On  the  30th  of  January,  1894,  seven  months  after  the  adjust- 
ment of  the  loss,  the  defendant  Chambers  commenced  an  action 
in  contract  against  the  complainant,  in  the  Camden  county  circuit 
court,  founded  on  the  amount  found  to  be  due,  as  above  stated, 
upon  the  policy  of  insurance  issued  by  complainant  to  him,  under 
which  the  loss  occurred,  and  served  process  upon  complainant 
through  its  agent  in  this  state.  Whereupon,  on  the  19th  of 
February,  1894,  the  complainant  filed  its  bill  of  interpleader 
against  Datz  &  Brother,  Harding,  Whitman  &  Company,  and 
Chambers,  and  paid  into  court  the  sum  of  $591.68,  and  obtained 
from  this  court  an  injunction  against  further  prosecution  of  the 
garnishment  proceedings  by  Datz  &  Brother  and  Harding, 
Whitman  &  Company  against  it  in  the  courts  of  Philadelphia, 
and  the  action  at  law  by  Chambers  in  the  Camden  circuit. 
Motion  was  made  to  dismiss  this  bill  before  Vice-Chancellor 
Green,  and  was  refused  by  him  on  the  20th  of  March,  1894. 
The  usual  order  discharging  the  complainant,  and  that  the 
defendants  interplead,  was  made  on  the  23d  of  July,  1894. 

Datz  <&  Brother  did  not  submit  to  the  jurisdiction  of  this 
court,  and  on  the  3d  of  April,  1894,  a  rule  to  show  cause  was 
granted  in  their  suit  in  common  pleas  No.  2  why  judgment 
should  not  be  entered  against  the  insurance  company,  complain- 
ant herein,  as  garnishee.  That  rule  was  resisted,  and  the  com.- 
plainant  was  permitted  to  file  supplemental  answers  to  the 
interrogatories  which  had  been  previously  administered  to  it, 
according  to  the  practice  in  the  Pennsylvania  courts,  and  in 
those,  by  way  of  plea  jmw  darrein  conHnuancey  it  set  up  the  suit 
brought  by  Chambers  against  it  in  the  Camden  circuit,  and  that, 
being  advised  that  it  would  not  be  able  to  set  up  as  a  defence  at 
law  to  that  action  the  attachment  procceedings  in  Pennsylvania, 
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it  had  filed  its  bill  of  interpleader  in  this  court,  aud  bad  obtained 
an  injunction  against  Chambers  and  Datz  &  Brother.  It  far- 
tlier  set  up  as  an  aflBrmative  defence  to  the  proceedings  in  garnish- 
ment that  the  amount  due  to  Chambers  under  its  policy  was  not 
due  or  payable  in  the  State  of  Pennsylvania,  but  at  the  main 
office  of  the  company,  in  the  city  of  Hartford,  Connecticut; 
that  the  policy  of  insurance  was  not  issued  in  the  State  of  Penn- 
sylvania, nor  had  the  amount  due  thereunder,  either  at  the  time 
of  the  writ  of  attachment  or  prior  or  subsequent  thereto,  been  in 
the  possession  of  the  agent  of  the  company  in  the  State  of 
Pennsylvania,  or  in  the  hands  of  any  other  person  in  the  State 
of  Pennsylvania, 

The  court  of  common  pleas  No.  2,  after  argument,  in  a  con- 
sidered judgment  reviewing  the  authorities,  overruled  this  defence, 
holding  that  this  court  had  no  power  to  enjoin  Datz  &  Brother, 
and  that  the  complainant  was  subject  to  garnishment  in  Penn- 
sylvania through  its  duly  authorized  agent,  and  entered  judg- 
ment against  complainant  for  $299.92,  the  amount  previously 
recovered  against  Chambers,  with  $16.12  costs.  This  judgment 
has  l)een  paid  by  the  complainant. 

Harding,  Whitman  &  Company  did  not  follow  up  their  judg- 
ment in  attachment  against  Chambers  by  garnishee  proceedings 
against  the  complainant  herein,  but  obeyed  the  injunction  of  this 
court. 

Mr.  John  J.  Crandall  presented  I^is  petition  to  this  court  on  the 
20th  of  April,  1894,  setting  up  that  on  the  19th  of  January, 
a  few  days  before  the  commencement  of  the  suit  by  Cliambers 
against  complainant  in  the  Camden  circuit  court,  he  (Chambers) 
assigned  to  him  (Crandall)  all  the  moneys  to  be  recovered  on  the 
policy,  and  authorized  him  to  proceed  to  recover  the  money  by 
suit  in  Chambers^  name.  On  the  basis  of  that  petition,  an  order 
was  made  admitting  Mr.  Crandall  as  a  defendant  herein,  and  on 
the  19th  of  May,  1894,  he  filed  his  answer,  setting  up  that  he 
was  entitled  to  the  moneys  to  be  recovered  in  the  suit  in  the 
Camden  circuit,  by  virtue  of  the  assignment  to  him  of  the  19th 
of  January,  1894,  and  aaserting  that  Harding,  Whitman  &  Com- 
pany obtained  no  rights,  either  at  law  or  in  equity,  by  virtue  of 
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their  attachment  proceedings  in  the  State  of  Pennsylvania.  In- 
corporated in  this  answer  of  Mr.  Crandall  was  a  cross-bill 
praying  tiiat  the  money  might  be  paid  to  him. 

The  defendants  Harding,  Whitman  &  Company  answered  on 
the  19th  of  July^  1894,  setting  up  their  claim  against  Chambers 
and  the  attachment  in  the  State  of  Pennsylvania;  also,  a  judg- 
ment recovered  in  this  state  against  Chambers,  on  the  same  claim 
and  for  the  same  amount. 

By  the  statutes  of  Pennsylvania,  all  of  which  were  put  in 
evidence,  it  is  provided  as  follows : 

'^  No  insurance  company,  not  of  this  state,  nor  its  agents,  shall  do  business 
in  this  state,  until  he  has  filed  with  the  insurance  commissioner  of  this  state  a 
written  stipulation,  duly  authenticated  by  the  company,  agreeing  that  any 
legal  process  affecting  the  company,  served  on  the  insurance  commissioner,  or 
the  party  designated  by  him,  or  the  agent  specified  by  the  company  to  receive 
service  of  process  for  said  company,  shall  have  the  same  effect  as  if  served 
personally  on  the  company  within  this  state ;  and  if  such  company  should 
cease  to  maintain  such  agent  in  this  state  so  designated,  such  process  may 
thereafter  be  served  on  the  insurance  commissioner,  but  so  long  as  any  liability 
of  the  stipulating  company  to  any  resident  of  this  state  continues,  such  stipula- 
tion cannot  be  revoked  or  modified,  except  that  a  new  one  may  be  substituted, 
so  as  to  require  or  dispense  with  the  service  at  the  office  of  the  said  company 
within  this  state,  and  that  such  service  of  process,  according  to  this  stipula- 
tion, shall  be  sufficient  personal  service  on  the  company.    The  term  process 
shall  be  construed  to  mean  and  include  any  and  every  ¥rrit,  rule,  order,  notice 
or  decree,  including  any  process  of  execution  that  may  issue  in  or  upon  any 
action,  suit  or  l^gal  proceedings  to  which  said  company  may  be  a  party  by 
themselves,  or  jointly  with  others,  whether  the  same  shall  arise  upon  a  policy 
of  insurance  or  otherwise,  by  or  in  any  court  of  this  commonwealth  having 
jurisdiction  of  the  subject-matter  in  controversy,  and  all  writs,  rules,  orders, 
notices  or  decrees  aforesaid,  shall  be  directed  to  the  sheriff,  constable  or  other 
officer  authorized  by  law  to  serve  similar  writs,  of  the  county  wherein  the  same 
shall  be  issued,  who  is  hereby  authorized  to  serve  the  same  on  any  and  every 
person  or  persons,  body  politic  or  corporate,  named  in  said  process  with  said 
company,  either  as  plaintiff,  defendant  or  otherwise,  or  who  maybe  impleaded 
in  said  action,  suit  or  proceeding  with  said  company,  found  in  naid  county,  and 
either  before  or  after  the  service  on  the  person  or  persons,  body  politic  or  cor- 
porate, found  in  said  county  aforesaid  as  may  be  directed  by  the  plaintiff  or 
person  issuing  said  process  or  his  attorney,  and  in  the  absence  of  such  direc- 
tion, as  shall  be  most  convenient,  the  officer  to  whom  said  process  may  be 
directed  shall,  by  writing  indorsed  on  or  attached  to  said  process,  deputize  the 
sheriff,  constable  or  other  officer  of  the  county  where  the  state  agent  designated 
by  any  company,  as  provided  by  law,  to  receive  service  of  process  for  said 
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company  may  reside,  to  serve  the  same  on  him ;  and  in  default  of  an  agent 
appointed  by  the  company  as  aforesaid,  then  the  officer  so  charged  with  the 
service  of  said  process,  shall,  in  like  manner,  deputize  the  sherifT,  constable  or 
other  officer  aforesaid  of  the  county  where  the  agent,  if  any  there  be,  named 
by  the  insurance  commibsioner  may  reside,  to  serve  the  same  on  him ;  and  in 
default  of  such  agent  named  by  the  insurance  commissioner  as  aforesaid,  then 
in  like  manner  to  deputize  the  sheriff,  constable  or  other  officer  as  aforesaid 
of  the  county  where  office  of  the  insurance  commissioner  may  be  located,  to 
serve  the  same  upon  him ;  and  each  and  every  service  so  made,  shall  have  the 
same  force  and  effect,  to  all  intents  and  purposes,  as  personal  service  on  said 
oompany,  in  the  county  where  said  process  issued ;  and  the  fees  of  the  officers 
serving  said  process  shall  be  the  same  as  are  allowed  by  law  for  services  in 
similar  cases,  with  mileage  allowed  by  law  in  such  cases,  the  distance  to  be 
computed  from  the  residence  of  the  officer  serving  or  executing  the  same,  and 
no  further,  and  all  necessary  postage  paid  by  either  of  said  officers  shall  be 
charged  for  as  costs  in  the  case.''  Act  April  ^  187S  { IS  (P.  L,  nf  187$  ip, 
§0)\  Bright  Purd.  Dig,  p.  1060 pL  W ;  P<p.  &  L.  Dig,  p,  USSlpL  114. 

The  proofs  show  that  the  complainant  had  given  the  consent 
provided  for  in  that  act,  and  that  William  F.  Bradway,  upon 
whom  the  writ  of  attachment  was  served  bj  the  Philadelphia 
sheriff  as  the  representative  of  the  complainant  herein,  was  duly 
appointed  the  agent  of  the  complainant  for  the  State  of  Penn- 
sylvania ;  also,  that  Chambers  was  indebted  to  Harding,  Whit- 
man &  Company  in  over  $5,000  at  the  date  of  the  issuing  of 
the  attachment,  and  had  notice  of  the  attachment  proceedings. 

Mr,  Thomas  B.  Hamed,  for  Harding,  Whitman  &  Company. 

Mr.  John  J.  OrandaU,  for  himself. 

Pitney,  V.  C. 

The  only  question  here  involved  is  this,  Did  Harding,  Whit- 
man &  Company,  by  their  proceeding  in  attachment  in  the 
Philadelphia  common  pleas,  obtain  a  lien  upon  the  debt  due 
from  the  complainant  to  Chambers,  now  represented  by  the  fund 
in  court  in  this  cause?  or,  as  it  may  be  otherwise  expressed,  Did 
the  proceeding  effect  an  involuntary  assignment  of  the  debt  from 
Chambers  to  Harding,  Whitman  &  Company  ?  If  such  was  the 
result  of  their  proceeding,  it  seems  to  me  to  follow  conclusively 
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that  thej  must  prevail  in  the  present  contest  upon  the  familiar 
principle  that  he  who  is  first  in  time  is  best  in  right. 

A  faint  attempt  was  made  to  show,  by  proofs,  that  Mr.  Cran- 
dall's  interest  in  the  claim  antedated  the  attachment  of  Harding, 
Whitman  &  Company.  I  think  this  attempt  failed.  He  put 
himself,  both  in  his  petition  and  in  his  answer,  wholly  upon  his 
assignment  of  January,  1894,  and  at  the  argument  he  relied 
wholly  upon  the  ground,  as  I  interpret  his  argument,  that  the 
Pennsylvania  court  had  no  jurisdiction,  no  power  to  seize  this 
debt,  and  that  the  proceedings  for  that  purpose  should  not  be 
recognized  as  valid  by  this  court. 

The  proceedings  in  the  Daiz  Case  show  clearly  enough  that 
the  Pennsylvania  courts,  if  properly  sued  by  Harding,  Whitman 
&  Company,  will  proceed  to  render  judgment  against  the  com- 
plainant, as  garnishee  of  Chambers,  in  fiivor  of  Harding,  Whit- 
man &  Company.  The  only  difference  between  the  case  of 
Harding,  Whitman  &  Company  and  the  Datz  Case  is  that 
Harding,  Whitman  &  Company  are  non-residents  of  Pennsyl- 
vania. But  the  Pennsylvania  statute,  with  regard  to  foreign 
attachments,  makes  no  distinction  between  domestic  and  foreign 
creditors  in  this  behalf,  and  I  can  find  no  trace  of  any  such  dis- 
tinction having  been  taken  in  any  of  the  decided  cases.  Frank- 
Un  Fire  Insurance  Co.  v.  West^  8  Watts  &  S.  360;  Oirard  Fire 
Insurance  Co.  v.  Field,  ^5  Pa.  St.  1^9;  Appeal  of  Jaffray  & 
Co.,  101  Pa.  St.  683;  Chase  v.  Ninth  National  Bank  of  New 
York,  66  Pa.  St.  366.  Oral  proof  was  given  in  this  case,  by  a 
member  of  the  Philadelphia  bar,  that  there  was  no  such  distinc- 
tion ;  that  non-resident  creditors  had  the  same  rights  to  sue  out 
writs  of  attachment  against  non-resident  debtors  as  have  resident 
creditors  of  that  state.  And  such  is  the  rule  in  our  own  and  in 
most,  if  not  all,  the  other  states  of  the  union.  I  am,  therefore, 
forced  to  the  conclusion  that  if  Harding,  Whitman  &  Company 
had  not  submitted  themselves  to  the  jurisdiction  of  this  court, 
but  had  proceeded  in  their  attachment  suit  with  the  ordinary 
proceedings  against  complainant  as  garnishee,  they  would  have 
recovered  judgment  against  complainant  which  would  have 
bound  it  in  all  jurisdictions. 
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It  follows  that  it  is  thoroughly  established  that,  according  to 
the  system  of  jurisprudence  administei^  by  the  courts  of  Penn- 
sylvania, Harding,  Whitman  &  Company  did  acquire  a  lien 
upon  this  debt  due  from  complainant  to  Chambers  by  their 
proceedings  in  the  Pennsylvania  courts. 

Is  there  anything  in  that  system,  as  manifested  in  this  case, 
which  is  contrary  to  international  law,  or  to  the  fundamental 
principles  of  natural  justice  recognized  by  all  civilized  nations? 

First,  Does  it  result  in  rendering  judgment  against  a  party 
without  having  acquired  jurisdiction  of  his  person  by  notice 
served  upon  him  within  the  territorial  jurisdiction?  The  lan- 
guage of  the  Pennsylvania  act  is 

**  that  any  legal  process  afiectiDg  the  insnranoe  company,  served  on  the  agent 
specified  bj  the  company  to  receive  service  of  process  for  said  company,  shall 
have  the  same  effect  as  if  served  personally  on  the  company  within  thb  state." 

Clearly,  the  meaning  of  the  language  "  served  personally  on 
the  company  within  this  state,''  is  served  personally  on  a  com- 
pany domiciled  within  this  state.  Such  has  been  the  construc- 
tion put  upon  it  by  the  courts  of  Pennsylvania.  And  that  the 
term  '^  process  shall  be  construed  to  mean  and  include  any  and 
every  writ,  rule,  order,  notice  or  decree,  including  any  process 
of  execution  that  may  issue  in  or  upon  any  action,  suit  or  1^1 
proceedings  to  which  said  company  may  be  a  party  by  them- 
selves or  jointly  with  others,  whether  the  same  shall  arise  upon 
a  policy  of  insurance  or  otherwise,  *  *  *  and  every  such 
service  shall  have  the  same  force  and  effect,  to  all  intents  and 
purposes,  as  personal  service  on  the  company  in  the  countj 
where  said  process  shall  issue." 

It  is  difficult  to  conceive  language  more  comprehensive  than 
this.  It  clearly  includes  process  of  garnishment.  And  the  con- 
sent filed  with  the  insurance  commissioner,  and  the  appointment 
of  Brad  way  as  its  agent  for  tljat  purpose  in  Philadelphia,  was  a 
voluntary  consent  to  sulgect  itself  to  that  jurisdiction.  Clearly, 
the  complainant  cannot  object  to  the  validity  of  the  law. 

Second.  Can  its  creditors  object?  It  is  difficult  to  see  how  they 
can  be  injured  by  it.     Take  the  present  case.     If  Mr.  Cham- 
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bers  had  desired  to  apply  this  debt  due  him  from  complainant 
to  a  particular  purpose — for  example,  the  payment  in  whole  or 
in  part  of  a  particular  creditor  of  his — he  could  have  done  so  by 
prompt  action  for  that  purpose,  or  he  could,  by  a  proper  assign- 
ment, have  divided  it  equally  among  all  his  creditors,  and  his 
bona  fide  assignee,  whether  he  held  for  himself  individually  or 
in  trust  for  the  several  creditors  of  Chambers,  if,  in  fact,  prior 
in  time,  would  have  been  first  in  right.  But  Chambers  took  no 
such  action  for  over  six  months,  with  the  result  that  two  of  his 
creditors  did  take  prompt  action,  through  the  courts  of  Pennsyl- 
vania, to  forcibly  apply  the  amount  due  Chambers  from  com- 
plainant to  the  payment  of  their  debts  against  Chambers. 

Now  I  can  find  no  injustice  in  such  proceeding.  It  is  the 
ordinary  process  of  attachment  and  garnishment  in  use  in  all 
jurisdictions  deriving  their  laws  from  England.  And  it  is  difiB- 
cult  to  perceive  what  difference  it  makes  to  Chambers,  or  his 
subsequent  assignee,  whether  it  be  instituted  in  Pennsylvania  as 
the  conventional  domicile  of  the  garnishee,  or  in  Connecticut,  its 
actual  domicile.  Wherever  instituted,  the  result  is  the  same,  viz., 
to  forcibly  apply  a  debt  due  from  complainant  to  Chambers  to 
the  payment,  pro  iantOy  of  a  debt  due  from  Chambers  to  a  third 
party  who  is  the  actor  in  the  suit.  The  possible  hardship  and 
injustice  to  Chambers  in  such  exercise  of  power  arises  out  of  the 
proceeding  against  him,  as  an  absent  debtor,  by  publication  and 
without  personal  notice  served  within  the  territorial  jurisdiction. 
But  this  is  a  source  of  hardship  and  injustice  common  to  all 
proceedings  by  foreign  attachment  wherever  taken.  It  was  no 
greater  hardship  or  injustice  to  him  to  compel  him  to  go  to  Penn- 
sylvania than  to  Connecticut  to  defend  unjust  or  unfounded  claims, 
if  any,  set  up  against  him.  No  question  can  possibly  be  raised  as 
to  the  right  of  the  l^slature  of  Connecticut,  complainant^s  domi- 
cile of  origin,  to  authorize  its  court  to  entertain  such  jurisdiction. 

In  every  case  the  means  of  notice  to  the  defendant  in  attach- 
ment of  such  claims  is  the  same,  viz.,  either  by  inquiry — in  this 
case— of  his  debtor  (the  garnishee)  why  he  does  not  pay  his  debt 
to  him  (Chambers) ;  or,  if  tangible  chattels  be  seized,  then  by 
visual  observation  of  such  seizure.     This  mode  of  notice,  of 
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course,  is  in  addition  to  the  usual  statutory  notice  by  publicatioD 
in  use  by  all  jurisdictions. 

But  it  is  said  that  the  subject-matter  of  seizure,  the  res,  must 
be  within  the  jurisdiction  of  the  court  where  the  attachment 
proceeding  is  taken,  otherwise  the  assumption  of  jurisdiction 
over  it  is  unwarranted  by  general  international  law  founded 
upon  fundamental  principles  of  justice;  and  that,  in  the  case  of 
a  debt  attached,  the  debt  is  the  res^  and  cannot  be  said  to  be  in  a 
jurisdiction  where  neither  the  debtor  nor  creditor  is  domiciled; 
and  this  is  the  precise  point  of  the  argument  made  by  Mr. 
Crandall.  He  says  that  the  res  attempted  to  be  dealt  with  by 
the  Pennsylvania  court  was  never  within  its  jurisdiction,  because 
it  was  owing  by  a  corporation  domiciled  in  Connecticut  to  a 
creditor  domiciled  in  New  Jersey.  Let  us  see  what  substance 
there  is  in  this  point. 

The  precise  res  here  attached  was  a  chose  in  action — the  right 
of  Chambers  to  sue  the  complainant  and  recover  judgment  against 
it,  and  seize  its  property.  Now,  by  the  statute  of  Pennsylvania, 
it  seems  to  me  that  he  had  the  right  to  cross  into  Philadelphia  and 
bring  an  action  against  complainant  in  the  Pennsylvania  courts 
upon  his  policy,  not  as  an  artificial  person  casually  and  tempo- 
rarily present  in  the  state,  but  as  being  provisionally  domiciled 
there  for  the  purpose  of  being  sued.  That  statute  is  wide  and 
sweeping  in  its  provisions,  and  does  not  limit  the  right  of  suit 
to  residents  of  Pennsylvania  upon  contracts  made  in  that  state, 
as  did  the  statute  in  question  in  Lafayette  v.  Frenchy  18  How. 
404.^  or  that  in  question  in  Meyer  v.  Insurance  Co.,  Jfl  Md.  676, 
If,  then,  the  courts  of  Pennsylvania  were  open,  as  the  course  of* 
decisions  shows  them  to  be,  to  Mr.  Chambers  to  stle  the  com- 
plainant on  his  policy  in  the  State  of  Pennsylvania,  why  was  not 
the  right  so  to  do  attachable?  If  the  debt  had  been  due  to  Mr. 
Chambers  from  a  natural  person  domiciled  in  Connecticut,  and 
that  natural  person  had  been  present  in  Pennsylvania,  not 
casually  and  temporarily,  but  with  a  permanent  place  of  busi- 
ness there,  and  had  been  served  with  the  attachment  at  the  suit 
of  the  present  contestants  against  Chambers  as  a  foreign  resident, 
would  not  that  individual  debtor  have  been  properly  garnished 
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in  the  State  of  Pennsylvania?  It  seems  to  me  that  he  would, 
and  that  the  right  of  action  would,  for  the  time  being,  have  been 
within  the  jurisdiction  of  that  court.  Judge  Waples,  in  his 
book  on  AiUichmefnta  (at  p.  S4^)y  uses  this  language,  which 
seems  to  be  in  point : 

"  The  credit  is  attachable  when  it  has  followed  the  person  garnished  (who  is 
the  debtor  to  the  absent  defendant)  and  has  thos  come  within  the  jarisdiction ; 
when  it  is  collectible  Mrithin  the  jurisdiction." 

If,  then,  Mr.  Chambers  could  have  brought  suit  against  com- 
plainant in  the  Philadelphia  coarts  upon  his  claim  and  recovered 
judgment  against  it,  binding  in  all  jurisdictions,  I  see  no  reason 
why  snch  right  of  action  could  not  be  attached  in  the  Pennsylvania 
courts. 

Substantially  that  proposition  was  decided,  by  the  supreme 
court  of  Massachusetts  in  the  case  of  National  Bank  of  Commeroe 
V.  Hv/ntingtony  Little  Rook  and  Fort  Smith  Railroad  G>.,  as 
tnutees  {garnishees),  1S9  Mass,  444*  I"  ^^at  case  the  plaintiff 
sued  out  trustee  process,  presumably  by  foreign  attachment, 
against  the  railroad  company  by  reason  of  a  debt  it  owed  to  the 
defendant  Huntington,  who  was  a  debtor  of  the  plaintiff.  That 
company  was  domiciled  wholly  in  the  State  of  Arkansas,  having 
been  created  by  the  laws  of  that  state,  and  all  its  property  was 
there  situate,  but  it  had  an  office  for  the  transaction  of  all  its 
ordinary  financial  business  in  the  city  of  Boston.  The  opinion 
of  the  court,  after  showing  by  citation  of  previous  cases  that  the 
laws  of  that  state  at  one  time  were  unfavorable  to  trustee  process 
against  corporations  (see  Drake  Att.  {6th  ed.)  §  4'^8)y  proceeded 
to  say  (at  p,  446)  that  the  law  was  amended  '^  by  providing  that 
non-residents  and  corporations  established  by  the  laws  of  another 
state  may  be  summoned  as  trustees,  if  they  have  a  usual  place 
of  business  in  this  commonwealth.  Statutes  of  1870  ch.  194*^^ 
And  it  was  held  in  that  case,  after  consideration  of  all  the  cases, 
that  the  railway  company  could  be  garnished  as  trustees  of  a 
debt  they  owed  to  Huntington,  the  defendant  in  the  suit.  This 
language  is  used  (at  p.  44^)  •  '^  There  is  no  doubt  that  a  state 
may  prohibit   foreign  corporations   from   transacting  business 
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within  its  limits^  or  it  may  permit  them  to  do  so  upon  such 
proper  terms  and  conditions  as  it  may  prescribe.  It  is  clearly 
to  be  implied  from  the  statute  that  a  foreign  corporation  may 
have  a  usual  place  for  the  transaction  of  its  business  within  this 
commonwealth ;  and  it  is  equally  clear  that,  in  exercising  such 
privil^e^  it  is  subject  to  the  provisions  of  this  statute,  and  is 
liable  to  be  summoned  as  trustee.'^ 

I  see  no  difference  between  the  statute  of  Massachusetts  just 
recitedy  giving  in  express  terms  the  power  to  garnishee  fbreign 
corporations,  and  the  construction  put  upon  the  Pennsylvania 
statute  by  the  courts  of  that  state.  Each  provides  and  holds,  in 
efi^ect,  that  a  foreign  corporation  which  is  a  debtor  and  has  a 
place  of  business  or  agent,  for  the  purpose  of  being  sued,  in  the 
respective  states,  may  be  made  a  garnishee  or  trustee  of  a  debt 
due  from  it. 

The  question  whether  or  not  a  certain  statutory  provision  doeu 
have  the  effect  of  giving  the  right  of  garnishment,  and  whether 
that  statutory  regulation  has  been  followed  in  a  particular  pro- 
ceeding, is  a  matter  entirely  for  the  construction  of  the  courts  of 
the  jurisdiction.  Their  decision  upon  the  subject  is  final,  and 
we  cannot  go  behind  it. 

The  precise  question  now  under  consideration  is  not  whether 
the  statutes  of  a  particular  state  have,  in  fact,  properly  construed, 
subjected  foreign  corporations  doing  business  in  the  state  to  pro- 
cess of  garnishment  on  account  of  debts  due  by  them  to  non- 
residents, but  whether  such  l^islation  is  beyond  the  power  of 
the  state,  because  contrary  to  international  law  and  fundamental 
principles  of  justice.  On  this  point  the  weight  of  authority,  as 
I  think,  is  clearly  in  favor  of  its  validity.  FUhian  v.  New  York 
and  Erie  Railroad  Co.,  31  Pa.  St.  lU;  Barr  v.  King,  96  Pa. 
St.  486;  Railroad  v.  People,  SI  Ohio  St.  637;  MeAllider  v. 
Penn  Insurance  Co.,  28  Mo.  214;  Brouaer  v.  New  England  Fire 
Insurance  Co.,  21  Wis.  612;  Hannibal  and  St.  Joseph  Railroad 
Co.  V.  Crane,  102  III.  2^9;  Selma  Railroad  Co.  v.  Tyson,  i8 
Oa.  362;  National  Bank  v.  Burch,  80  Mich.  242;  Railroad 
C&mpany  v.  Thompson,  31  Kan.  180;  and  see  other  cases  citd, 
8  Am.  &  Eng.  Encycl.  L.  pp.  1131, 1132. 
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I  have  already  showo,  to  my  own  satisfaction  at  least,  that  no 
injastice  is  done  the  creditor  by  such  legislation.  He  must,  in 
this  case^  be  presumed  to  have  contracted  with  the  complainant 
with  the  knowledge,  which  is  quite  common,  that  the  various 
insurance  companies  of  this  country,  though  chartered  and  having 
their  legal  domicile  in  some  one  particular  state,  do,  in  fact,  do 
business  in  many  states  upon  terms  of  establishing  and  main- 
taining in  each  of  them  a  domicile  for  purposes  of  suits  at  law. 
His  action  against  the  complainant,  commenced  in  the  Camden 
circuit  court  by  process  served  on  its  agent  there,  is  a  striking 
illustration  of  the  situation  of  affairs  in  this  respect. 

In  the  leading  case  of  Embree  &  Collins  v.  Hanna,  6  Johns. 
101,  the  case  was  this :  A  resident  of  Maryland  was  indebted  to 
a  creditor,  who  was  a  non-resident  of  Maryland,  and  a  creditor 
of  this  creditor,  who  was  also  a  non-resident  of  Maryland,  sued 
out  an  attachment  from  the  court  of  Maryland,  pursuant  to  the 
laws  of  that  state,  and  garnished  the  Maryland  debtor.  While 
these  proceedings  were  pending,  the  Maryland  debtor  (garnishee), 
happening  to  be  in  New  York,  was  there  arrested  at  the  suit  of 
his  immediate  creditor  and  pleaded  the  Maryland  attachment 
proceedings  in  abatement,  and  it  was  held  in  an  opinion  deliv- 
ered by  Chief-Justice  Kent,  wherein  he  reviews  all  the  authorities 
up  to  that  time^  that  the  plea  was  good. 

Mr.  Brown,  in  his  treatise  on  Jurisdiction  (at  §  160),  lays 
down  the  rule  that 

''all  the  proper^  in  debts  belongs  to  the  creditors  to  whom  they  are  payable, 
and  follows  the  creditor's  domicile.  His  domicile  fixes  the  ntu8  of  this  species 
of  property." 

And  he  seems  to  be  supported  by  Mr.  Justice  Story  {Confl.  L. 
§  399)  and  by  the  other  authorities  cited  by  him. 

Mr.  Justice  Greer,  in  Cashie  v.  Webster,  S  Wall.  Jr.  ISl,  uses 
this  language:  '^A  debt  is  a  mere  incorporeal  right.  It  has  no 
mtus,  and  follows  the  person  of  the  creditor.^' 

In  Williams  v.  IngersoU,  89  N.  Y.  608,  the  learned  judge 
(Earl)  says :  ^'A  debt  always  under  general  jurisprudence  has  its 
dtas  either  at  the  domicile  of  the  creditor  or  where  the  written 
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obligation  upon  which  it  is  due  is  held,  and  Dot  at  the  mius  of 
the  debtor/'  And  to  the  same  effect  is  Mr.  Wharton  {QmjL  L. 
§§  S69y  S61). 

It  is  to  be  observed  that  the  policy  of  insurance  in  this  case 
fixes  no  place  for  the  payment  of  any  loss  incurred  under  it.  It 
appears  on  its  face  to  have  been  n^otiated  at  and  issued  by  the 
Camden  agency  of  the  complainant. 

And  see,  on  the  subject  of  the  sitas  of  choees  in  action,  Jfc- 
D(mgal  v.  Paige,  66  Vt  187;  S.  C,  46  Am.  Rep.  602,  where 
it  was  held,  after  a  consideration  of  numerous  authorities,  that  a 
debt  due  by  a  citizen  of  Vermont  to  a  citizen  and  resident  of 
Canada  was  not  dischaiged  by  a  certificate  of  discharge  in  bank- 
ruptcy of  the  Vermont  debtor  under  the  Federal  Bankrupt  law, 
for  the  reason  that  the  «tto  of  the  debt  was  at  the  domicile  of 
the  creditor,  and  so  beyond  the  jurisdiction  of  the  federal  court. 

To  the  same  effect  is  Speed  v.  May,  17  Pa.  SL  91.  And  see 
the  opinion  of  Mr.  Justice  Peckham,  in  QvMUmder  v.  HoweUy 
36  N.  Y.  667  (at  p.  661),  where  the  clear  distinction  in  this 
respect  between  debts  and  movables,  consisting  of  tangible  prop- 
erty capable  of  seizure  and  levy,  is  pointed  out,  and  it  is  held 
that  the  latter  may  have  a  situs  independent  of  the  domicile  of 
the  owner,  while  the  former  (debts)  are  incapable  of  such  situs 
and  follow  the  domicile  of  the  owner,  who  is  tlie  creditor.  And 
this  seems  to  be  necessarily  so  upon  principle,  for  a  debt  is  an 
intangible  thing  and  has  no  actual  situs,  unless  such  be  attached 
to  the  evidence  of  the  debt,  and  that  is  usually  in  the  actual 
possession,  as  in  this  case,  of  the  creditor. 

In  &ct,  the  burden  of  the  argument  of  Mr.  Crandall  was  that 
the  debt  due  from  the  complainant  to  Chambers  had  its  situs  in 
New  Jersey,  and  therefore  was  not  within  the  jurisdiction  of  the 
Pennsylvania  courts.  But  the  diflBculty  with  this  argument  is 
that  it  goes  too  far,  and  would  defeat  all  foreign  attachments  so 
far  as  relates  to  reaching  debts  due  the  defendant  in  attachment, 
because  they  would  all  be  held  to  have  their  sUus  with  the 
non-resident  defendant  out  of  the  state,  and  so  be  beyond  the 
jurisdiction  of  the  state. 
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Some  confusion  and  seeming  inconsistencies  are  found  in  tlie 
books,  growing  out  of  a  failure  to  distinguish  between  the  char- 
acter of  the  two  kinds  of  chattels  which  are  sought  to  be  reached 
by  foreign  attachment,  viz.,  tangible  chattels  and  choses  in  action. 

In  order  to  obtain  a  lien  upon  tangible  chattels,  which  alone 
are  subject  to  seizure  and  levy,  it  is  necessary  that  there  should 
be  an  actual  or  constructive  manucaption  by  the  officer.  It  is 
certainly  so  in  this  state  under  our  system  of  procedure,  and  I 
think  also  in  most  of  the  other  jurisdictions.  To  effect  this 
actual  seizure  and  levy  it  is  necessary  that  the  chattel  should  be 
within  the  jurisdiction  and  within  the  physical  power  and  reach 
of  the  officer.  Hence  the  canon  that  the  res  must  be  within  the 
jurisdiction.  The  fiiilure  to  distinguish  in  this  respect  between 
tangible  diattels  and  choses  in  action  has  led  to  the  erroneous 
notion  that  the  debt  or  right  of  action,  in  order  to  be  reached, 
must  also  be  within  the  jurisdiction.  But  this  is  not  so,  for  the 
reason  that  the  debt  is  incapable  of  actual  seizure,  and  hence 
none  is  necessary.  On  this  point  I  adopt  the  language  of  the 
supreme  court  of  Vermont  in  Cahoon  v.  Morgan,  38  Vt  SS6: 
'^  It  is  true  that  the  trustee  process  is  sometimes  called  '  attach- 
ing a  debt,'  because  it  creates  a  lien  upon  the  debt  as  attachment 
does  upon  personal  property.  But  the  validity  of  the  two  kinds 
of  liens  rests  on  wholly  different  grounds.  Attachment  of  per- 
sonal property  must  be  by  taking  possession  of  it.  But  no 
possession  can  be  taken  of  a  debt.  To  make  the  lien  valid 
against  the  debt,  all  that  is  required  is  notice  to  the  debtor 
(garnishee)  of  the  suit,  a  mere  summons.'^ 

In  cases  of  seizure  of  tangible  chattels  it  is  also  necessary  that 
there  should  be  a  declaration  in  the  nature  of  a  publication  of 
the  attachment  in  the  presence  of  the  person  having  the  custody 
of  the  chattels  seized,  and  this  provision  has  led  to  the,  as  I 
think,  erroneous  notion  that  the  person  so  having  the  custody 
may  be  garnished,  and  so  made  in  some  way  and  to  some  extent 
personally  liable  as  such  because  of  his  custody.  But  such 
declaration  or  publication  in  the  case  of  a  tangible  chattel  is  not, 
properly  speaking,  a  ^'  garnish  men t,''  and  as  frequently  as  the  ques- 
tion has  arisen  it  has  been  held  that  no  such  liability  can  attach 
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to  the  mere  oustodj  of  chattels,  provided  the  custodian  is  ready 
and  willing  to  yield  their  possession  to  the  costodj  of  the  law. 

It  follows  that  the  real  and  only  liability  of  a  party  as  gar- 
nishee is  by  reason  of  his  owing  a  debt  to  the  defendant  in  the 
snit,  and  the  garnishment  consists  in  nothing  more  than  a 
**  warning ''  to  him  not  to  pay  the  debt  to  his  creditor  nntil  the 
plaintiff's  debt  is  satisfied.  In  process  of  garnishment,  as  thas 
understood,  the  fact  that  the  debt  subject  to  be  garnished  has  its 
aUus  out  of  the  jurisdiction  has  never  been  held  to  stand  in  the 
way  of  the  process  of  the  court 

I  come,  therefore,  to  the  conclusion  that  the  real  and  only 
ground  of  jurisdiction  in  case  of  attachment,  over  choees  in 
action,  is  the  service,  within  the  jurisdiction,  of  warning  upon 
the  debtor;  and  when  that  is  done  jurisdiction  is  obtained. 

It  is  not  necessary  in  this  case  to  determine  whether  such  ser- 
vice upon  a  debtor  casually  and  for  a  temporary  purpose  within 
the  jurisdiction  is  sufficient  or  not  For  in  this  case,  as  I  have 
concluded,  the  complainant  had  a  permanent  business  residence 
in  the  State  of  Pennsylvania. 

The  point  in  this  behalf  made  by  Mr.  Crandall  was  taken  and 
overruled  by  Lord  Holt  two  hundred  years  ago,  as  reported  in 
Andrews  v.  Clerhe^  Oarth.  S6.  There  the  garnishee  pleaded  to 
the  jurisdiction  that  the  debt  due  from  him  to  the  defendant, 
and  the  contract  on  which  it  was  founded,  arose  and  was  made 
out  of  the  jurisdiction  of  the  sheriff  of  London's  court,  which 
plea  was  overruled,  and  thereupon  a  prohibition  was  moved  for 
at  the  bar  of  the  queen's  bench,  which  was  denied  ^'  because  the 
debt  always  follows  the  person  of  the  debtor  (creditor)  and  it  is 
not  material  where  it  was  contracted,  for  it  was  always  the  custom 
in  London  to  attach  debts  upon  bills  of  exchange  and  goldsmith's 
notes  <&c.,  if  the  goldsmith  who  gave  the  note,  or  the  person  to 
whom  the  bill  is  directed  (acceptor),  liveth  within  the  city,  with- 
out any  respect  had  to  the  place  where  the  debt  was  contracted." 
The  defendant  in  this  case  was,  of  course,  a  non-resident. 

To  the  same  eflfect  is  MaUwn  v.  Hem^  cited  in  t  Show.  *607f 
decided  in  the  king's  bench  in  19  Charles  II.;  and  see  Harrinff' 
ton  V.  MaoMorris,  6  Tatmt.  IBIB8,  and  Banks  v.  8df,  S  Tmd. 
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£SS.     Mr.  Locke,  in  his  treatise  oo  Fw^eign  Attachments  (at  p. 
*iS9\  says : 

"  It  has  been  said  that  debts  arising  oat  of  the  jorisdiction  are  not  attach- 
able, and  that  a  prohibition  will  lie.  It  is,  however,  the  constant  practice  of 
the  oourt  to  attach  indiscriminatelj  debts  of  this  descripden,  so  that  it  is 
quite  clear  that  with  regard  to  simple  contract  debts,  as  they  follow  the  person, 
they  maj  be  attached  by  serving  the  debtor  with  an  attachment  within  the 
city.  And  tki$  is  the  course  orcUnarily  pursued  %pith  respect  to  bankers  and  others 
carrying  on  business  ouiof  the  city,  1/  an  atiaehmenl  be  served  upon  any  one  of  the 
partners  of  a  finOj  while  he  is  vfithin  the  cUy,  it  is  sufficient^  although  they  carry  on 
their  business  out  of  the  eUy.  With  respect  to  goods,  they  must  be  within  the 
jurisdiction  or  they  cannot  be  attached  in  the  hands  of  the  garnishee." 

These  authorities  show  conclusively  that  the  fact  that  the  situs 
of  the  debt  attached  by  garnishment  of  the  debtor  is  not  within 
the  jurisdiction  is  no  bar  to  attachment  proceedings,  provided  the 
debtor  can  be  lawfully  garnished. 

The  old  practice  in  the  city  of  London  courts,  as  stated  by 
Mr.  Locke,  agrees  with  that  upheld  by  the  courts  of  this  country 
in  the  numerous  cases  above  cited.  The  mere  fact  that  the  legal 
domicile  of  the  garnishee  is  without  the  jurisdiction  is  not  a  pro- 
tection against  his  garnishment.  Take  the  case  of  the  thousands 
of  persons  engaged  in  business  in  the  great  cities  of  New  York 
and  Philadelphia,  with  all  their  business  houses  there,  but  their 
l^al  domicile  of  residence  in  this  state.  With  what  sort  of 
reason  can  it  be  said  that  none  of  those  can  be  subjected  to  gar- 
nishment in  the  jurisdictions  where  their  business  is  carried  on, 
because  their  family  homes  are  in  another  state  ? 

A  line  of  decided  cases  was  cited  by  Mr.  Crandall  in  opposi- 
tion to  these  conclusions,  which  will  now  be  considered.  First 
of  these  is  Bowen  v.  Pope,  1^6  lU.  ^8;  17  N.  E.  Rep.  6^.  The 
suit  was  by  a  hardware  company  of  Missouri,  by  foreign  attach- 
ment against  Bowen,  a  resident  of  Missouri,  as  defendant,  and 
Pope,  Lockwood  and  Heitz,  copartners,  residents  of  Illinois,  as 
garnishees.  The  effort  was  to  charge  the  garnishees  on  two  sepa- 
rate matters— ^«<,  a  debt  due  by  them  to  Bowen,  which  was 
promptly  admitted  and  paid ;  «cconrf— out  of  which  the  contro- 
versy arose — ^by  reason  that  one  of  the  firm  (Lockwood),  at  the 
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moment  of  the  service  of  the  attachment  in  Illinois  upon  his  part- 
ners, was  in  the  State  of  Missouri  and  had  in  his  manual  posses- 
sion certain  promissory  notes  belonging  to  Bowen,  the  defendant 
in  attachment,  which,  after  tel^raphic  notice  of  the  attachment, 
he  delivered  to  Bowen  on  his  demand.  It  was  held  that  the 
garnishees  were  not  liable  on  account  of  such  possession  and 
delivery.  And  I  venture  to  say  that  it  is  difficult  to  imagine 
what  argument  having  even  plausibility  could  have  been  made 
against  this  result.  Promissory  notes  are  not  capable  of  seizure 
and  levy,  and  the  only  mode  of  reaching  the  debt  which  they 
prove  is  by  garnishment  of  the  makers,  and  not  of  the  mere 
custodian  of  the  paper  script.  Be  that  as  it  may,  the  case  has  no 
application  here,  because  the  facts  are  different. 

The  other  cases  were  decided  in  New  York.  The  first  is 
Plimpton  V.  Bigdaw,  29  Hun  S6Z;  93  N.  Y.  692.  The  plaint- 
iffs, residents  of  Massachusetts,  instituted  attachment  proceed- 
ings in  New  York  against  the  defendant,  a  resident  of  Penn- 
sylvania, as  their  debtor,  and  attempted,  under  a  warrant  of 
attachment — a  proceeding  under  the  New  York  code — to  levy 
upon  certain  shares  of  stock  owned  by  defendant  in  a  corpora- 
tion of  Pennsylvania,  incorporated  under  the  laws  of  that  state, 
which  had  a  place  of  business  in  New  York  city,  with  a  presi- 
dent and  other  officers  continually  present,  and  it  was  held  in 
the  supreme  court  that  such  levy  was  good.  This  judgment  was 
reversed  on  appeal,  on  the  ground  that  the  shares  of  stock — the 
res — ^were  not  within  the  jurisdiction  of  the  court.  And  this 
was  so  plain  a  proposition  that  I  do  not  see  how  a  quesUoii 
could  be  raised  as  to  it.  In  discussing  the  general  question, 
after  dealing  with  the  provisions  of  the  New  York  code,  the 
learned  Chief-Judge  Andrews  (at  p.  601)  proceeds : 

"  It  is  not  necessary  to  this  case  to  define  the  limits  of  legisla- 
tive power,  in  subjecting  intangible  property  to  attachment,  by 
notice  served  upon  such  person  or  corporation  as  may  be  desig- 
nated by  the  legislature.  Manifestly  the  res  cannot  be  within 
the  jurisdiction,  as  a  mere  consequence  of  a  legislative  declara- 
tion, when  the  actual  locality  is  undeniably  elsewhere.  Bat  in 
respect  to  intangible  interests,  as  we  have  said,  there  can  be  no 
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actaal  seizure  of  the  thing,  and  it  can  be  bound  only  by  notice 
to  some  one  who  represents  the  thing.  In  case  of  a  debt,  notice 
to  the  debtor  residing  within  the  jurisdiction  is  the  ordinary 
proceeding  to  attach  the  debt,  and  if  the  debtor  is  a  corporation, 
and  the  corporation  is  a  domestic  one,  there  is  no  di£Sculty. 
But  in  some  of  the  states,  foreign  corporations,  having  an  agent 
or  a  place  of  business  within  the  state,  may  be  charged  under 
what  is  called  the  trustee  process,  or  as  garnishee.  In  these 
proceedings  the  trustee  or  garnishee  is  joined  with  the  principal 
defendant  as  a  party  to  the  action,  and  the  debt  owing  by  the 
trustee  or  garnishee  is  ascertained,  and  the  liability  of  the  trustee 
and  garnishee  is  adjudged  in  the  action.  There  may  be  no  dijffi- 
euUy  upon  principle  in  compelling  a  cofporation,  which  has  an 
agent  and  officer  in  another  staie  and  ia  transacting  bitsiness  there, 
to  respond  in  garnishment  proceedings  for  the  debt,  aUhough  the 
creditor — the  principal  defendant — is  a  non-resident,  and  if  bound 
to  respond  it  is  certainly  just  thai  the  judgment  which  compels  the 
corporation  to  pay  the  debt  to  the  plaintiff  should  protect  it  in 
making  such  payment,  against  a  subsequent  claim  by  its  creditor. 
We  do  not  enter  into  this  question  here.  But  whatever  view 
may  be  taken  as  to  the  right  to  attach  a  debt  owing  by  a  foreign 
corporation  to  a  non-resident,  by  service  of  notice  on  an  agent  of 
the  corporation  within  the  jurisdiction,  we  think  in  respect  to 
corporate  stock,  which  is  not  a  debt  of  the  corporation  in  any 
proper  sense,  it  would  be  contrary  to  principle  to  hold  that  it 
can  be  reached  by  such  a  notice.  We  are,  therefore,  of  the 
opinion  that  the  fundamental  condition  of  attachment  proceed- 
ings that  the  res  must  be  within  the  jurisdiction  of  the  court  in 
order  to  an  effectual  seizure,  is  not  answered  in  respect  to  shares 
in  a  foreign  corporation  by  the  presence  here  of  its  ofiBcers,  or 
by  the  fact  that  the  corporation  has  property  and  is  transacting 
business  here,  and  that  section  647  must  be  construed  as  applying 
to  domestic  corporations  only." 

It  is  plain,  from  this  extract,  that  the  decision  does  not  touch 
the  question  involved  in  our  case,  and  the  dicta  are  favorable  to 
the  jurisdiction  here  brought  in  question.  It  will  be  seen  here- 
after that  the  learned  judge,  who  thus  wrote,  declined  in  a  later 
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oase  to  follow  his  suggestions  as  to  jurisdiction  over  corporations 
with  foreign  domicile  of  origin. 

The  next  case  is  Straus  &  Terry  v.  Chicago  Glycerine  Co.^ 
4S  Hun  gl6f  where  the  opinion  is  found.  The  judgment  was 
aflBrmed  on  appeal  {108  N.  Y,  654)}  without  opinion.  In  that 
case  an  English  fire  insurance  company  had  met  with  a  loss  bj 
destruction  by  fire  of  property  in  Chicago,  owned  by  the  defend- 
ant, upon  a  policy  n^otiated  and  issued  there.  It  had  also  an 
agency  in  New  York.  An  attachment  was  issued  by  plaintiffs, 
New  York  creditors  of  the  defendant,  and  garnishee  process  was 
served  on  the  insurance  company.  A  motion  was  made  and 
refused,  at  special  term,  to  set  aside  the  attachment,  because  not 
eflScient  under  the  code.  Upon  appeal  to  the  general  term  of 
the  supreme  court  the  motion  prevailed  upon  grounds  thus 
stated  by  the  learned  judge:  "It  will  not  be  necessary  to  deter- 
mine whether  a  lawful  attachment  of  the  indebtedness  could  be 
made  under  subdivision  2  of  section  649  of  the  code  of  civil  pro- 
cedure, without  taking  actual  possession  of  the  policy  itself,  for 
this  policy  was  not  issued  by  the  New  York  agency,  but  the 
negotiations  for  it  took  place  in  the  city  of  Chicago,  and  it  was 
there  delivered  to  and  held  by  the  defendant.  The  indebtedness, 
accordingly,  was  not  property  which  the  defendant  had  within 
this  state,  and  under  the  construction  given  to  the  code  of  civil 
procedure,  in  Plimpton  v.  Bigdow,  93  N.  Y.  692^  it  could  not  be 
seized  under  this  attachment.  It  is  true  that  the  service  of  the 
attachment  in  that  case  was  attempted  to  be  made  upon  shares 
of  the  defendant  in  the  corporate  stock  of  a  company,  but  that 
circumstance  does  not  seem  to  render  the  decision  then  made 
inapplicable  to  this  case.  [The  judge  here  overlooks  the  declara- 
tion in  the  other  opinion  that  shares  of  stock  are  in  no  sense  a 
debt.]  By  the  shares  which  the  defendant  held,  he  was  entitled 
to  a  proportionate  part  of  the  earnings  of  the  corporation  and  of 
its  property  upon  its  dissolution,  while  in  the  present  case  the 
defendant  was  entitled,  under  the  policy,  to  the  payment  of  so 
much  money  as  would  compensate  it  for  the  loss  sustained  by 
the  destruction  of  its  property  by  fire,  so  &r  as  the  policy  covered 
such  loss.     The  property  itself  in  each  case  has  several  attributes 
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of  similitude^  rendering  the  decision  in  the  case  referred  to  ap- 
plicable to  the  service  made  of  the  attachment  in  this  action.^' 
After  referring  to  decisions  of  other  states  to  the  contrary,  he 
proceeds :  ^^  But  it  is  not  important  to  pursue  the  consideration 
of  other  cases,  since  that  of  Plimpton  v.  Bigdaw,  supra,  maintains 
the  general  proposition  that  the  presence  of  the  person  or  thing 
within  the  state  is  indispensable  to  the  power  of  the  court  to 
acquire  jurisdiction  over  it  in  this  manner.'^ 

It  is  here  to  be  observed  that  the  only  part  of  the  opinion  in 
the  previous  case  of  Plimpton  v.  Bigelow,  which  could  apply  to 
the  later  one,  was  this  expression :  "  In  case  of  a  debt,  notice 
to  the  debtor  residing  within  the  jurisdiction  is  the  ordinary 
proceeding  to  attach  the  debt."  There  is  no  warrant  in  that 
previous  opinion  for  the  notion  that  the  relation  between  a  cor- 
poration and  its  stockholders  is  that  of  debtor  and  creditor. 
But  the  contrary  is  distinctly  affirmed,  and  the  decision  is  put 
on  other  grounds.  I  feel  confident  that  the  reason  for  the  deci- 
sion in  4^  Hun  is  entirely  fallacious,  for  the  reason  that  there  is, 
in  fact,  no  analogy,  for  present  purposes,  between  a  debt  due  by 
a  corporation  and  its  obligation  to  its  stockholders.  The  latter, 
for  purposes  of  book-keeping,  is  called  a  debt,  but  no  suit  can 
be  brought  upon  it  as  for  a  debt ;  and  that  is  the  test  of  a  debt 
for  purposes  of  garnishment.  Drake  Att.  §  6^1  et  seq.  Stock 
in  a  corporation  cannot  be  levied  upon  by  an  ordinary  execution 
against  the  holder,  except  by  special  statutory  provision,  and  it 
would  be  most  unjust  to  hold  a  corporation  liable  as  garnishee 
upon  its  stock  when  it  cannot  relieve  itself  from  liability  by 
delivering  the  stock  over  to  the  sheriff  or  other  officer  serving 
the  writ. 

The  next  case  is  Douglass  v.  Phcsnix  Insurance  Co.,  1S8 
N.  Y.  ^09,  In  that  case  the  insurance  company,  defendant,  had 
its  l^al  domicile  in  New  York,  and  owed  to  Douglass,  the 
plaintiff,  also  a  resident  of  New  York,  a  debt  arising  out  of  a 
loss  by  fire  occurring  in  New  York.  The  insurance  company 
also  did  business  in  Massachusetts,  and  had  there  the  same  sort 
of  domicile,  for  the  purpose  of  suit,  that  complainant  herein  had  in 
Pennsylvania.    This  debt  was  attached  by  a  creditor  of  Douglass, 
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residing  out  of  New  York,  by  foreign  attachment  served  in  Massa- 
chusetts on  the  duly  authorized  agent  of  the  company  (at  p.  217), 
and  this  Massachusetts  proceeding  was  pleaded  to  an  action  after- 
wards brought  by  Douglass  against  the  company  in  New  York, 
and  was  held  by  the  courts  of  that  state  to  be  no  defence. 

The  case  varies  in  its  facts  from  the  present  one  in  that  the 
insurer  (defendant  debtor)  had  the  same  l^al  domicile  (New 
York)  with  the  insured  (plaintiff  creditor),  while  here  it  has  a 
different  domicile.  The  cases  would  be  parallel  if  the  insurance 
company  in  this  case  had  its  domicile  of  nativity  in  this  state. 
This  difference  may  of  itself  be  sufficient  to  distinguish  it  and 
prevent  its  application  here.  However,  it  is  undeniable  that  the 
opinion  states  propositions  which,  if  sound,  are  well-nigh  &tal  to 
the  claim  of  the  attaching  creditor  in  this  case,  and  therefore 
merit  consideration. 

It  was  conceded  in  that  case,  for  the  purposes  of  the  argument 
(at  p.  £17),  that  by  the  laws  of  Massachusetts  the  debt  in  ques- 
tion was  properly  attachable  there  by  process  of  garnishment 
served  upon  the  local  agent  of  the  insurance  company,  and  that 
judgment  might  go  therein  against  it,  with  the  result  that  the 
insurers  might  be  compelled  to  make  double  payment.  Of  this 
the  learned  Chief-Judge  Andrews  (at  p.  221)  says :  "  We  deem 
it  unnecessary  to  consider  the  position  of  the  defendant.  If  it 
may  be  subjected  to  embarrassment,  or  even  to  a  double  judg- 
ment, it  will  be  in  consequence  of  its  own  act  in  voluntarily 
subjecting  itself  to  the  laws  of  Massachusetts.  The  power  of 
the  court  to  grant  a  continuance  in  a  proper  case  will  generally 
afford  a  remedy  to  a  party  so  situated."  Here  I  understand  the 
court  to  refer  to  the  probability  that  the  Massachusetts  court  will 
not  proceed  with  its  judgment  in  attachment  against  the  garnishee 
upon  being  properly  informed  that  the  New  York  court  has  pro- 
ceeded to  judgment  against  him  in  New  York.  Now  it  is  to  be 
observed  that  the  complainant  in  this  case  has  tried  that  experi- 
ment. It  has  set  up  in  defence  to  garnishment  in  the  Datz 
attachment  suit  in  Pennsylvania  the  suit  brought  by  Chambers 
in  this  state,  and  the  Pennsylvania  court  has  refused  to  recognize 
it,  on  the  palpable  ground  that  the  Philadelphia  attachment, 
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bfflDg  prior  in  time,  was  best  in  right,  and  worked  a  transfer  of 
the  credit  from  Chambers  to  the  plaintiff  in  attachment.  And 
it  is  difiBcalt  to  see  why  it  was  not  quite  as  much  the  duty  of  the 
New  York  court,  in  the  Douglass  Casey  to  grant  the  continuance 
as  it  was  that  of  the  Massachusetts  court.  At  least,  the  propriety 
of  that  course  by  the  New  York  court  has  the  sanction  of  the 
aathority  of  Chief-Justice  Kent  and  his  associates  in  the  leading 
case  of  Embree  v.  Hanna,  supra. 

And  I  further  suggest  that  the  fact  that  a  party  owing  a  debt 
may  be  subjected  to  the  injury  of  being  compelled  to  pay  it 
twice— once  directly  to  his  creditor,  and  then  again  to  a  third 
person  for  the  benefit  of  his  creditor,  and  so,  in  effect,  indirectly 
to  his  creditor  a  second  time — ^has  always  been  treated  by  courts 
desiring  to  do  justice  as  a  matter  of  serious  consideration,  and, 
in  fact,  the  one  thing  to  be  guarded  against.     DraJce  AU.  699. 

The  learned  chief-judge  (at  p.  219)  proceeds :  "  No  state  can 
subject  either  real  or  personal  property  out  of  the  jurisdiction  to 
its  laws.  *  '^  *  It  is  a  fundamental  rule  that  in  attachment 
proceedings  the  res  must  be  within  the  jurisdiction  of  the  court 
issuing  the  process,  in  order  to  confer  jurisdiction.  In  the  case 
of  movables,  their  seizure  under  the  attachment  shows  that  their 
actual  sitas  is  within  the  jurisdiction.  But  in  respect  to  intangible 
interests,  debts,  choses  in  action,  bonds,  notes,  accounts,  interests 
in  corporate  stocks  and  things  of  a  similar  nature,  the  question 
whether  the  res  is  within  the  jurisdiction  of  the  sovereignty 
where  the  process  is  issued,  is  not  so  readily  determined.  The 
general  rule  is  well  settied  that  the  situs  of  debts  and  obligations 
is  at  the  domicile  of  the  creditor.  But  the  attachment  laws  of 
our  own  and  of  other  states  recognize  the  right  of  a  creditor  of  a 
non-resident  to  attach  a  debt  owing  or  due  to  him  by  a  person 
within  the  jurisdiction  where  the  attachment  issues,  and  to  this 
extent  the  principle  has  been  sanctioned,  that  the  laws  of  a  state, 
for  the  purposes  of  attachment  proceedings^  may  fix  the  situs  of  a 
dd>t  at  the  domicile  of  the  debtor, ^^ 

Now,  here  I  venture  to  suggest  that  the  learned  judge  here 
concedes  the  whole  question,  because,  as  I  have  before  observed, 
if  the  siius  of  the  debt  is  at  the  domicile  of  the  creditor,  then  it 
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never  can  come  under  the  jurisdiction  of  a  foreign  attachment 
against  him^  because  he  is  always  in  such  case  out  of  the  juris- 
diction of  the  court  issuing  the  attachment.  To  admit  that 
jurisdiction  may  be  exercised  over  a  debt  due  to  a  non-resident 
is  either  to  admit  that  the  presence  of  the  res  within  the  jurisdic- 
tion is  not  necessary,  or  else  to  assert,  as,  in  fact,  the  chief-judge 
does  assert,  that  a  state  may  arbitrarily  change  the  actual  siius 
of  a  chose  in  action  not  within  its  jurisdiction,  and  declare  it  to 
be  within  the  jurisdiction,  contrary  to  the  fact  There  is  no 
escape  from  this  dilemma. 

The  chief-judge  proceeds:  '^But,  we  repeat,  no  conrt  can 
acquire  jurisdiction  in  attachment  proceedings  unless  the  res  is 
either  actually  or  constructively  within  the  jurisdiction  [I  have 
already  shown  the  fallacy  of  this  position],  and  we  are  of  opinion 
that  the  attempt  to  execute  an  attachment  in  Massachusetts  upon 
the  debts  owing  to  the  plaintiff  by  the  insurance  company,  by 
serving  upon  the  agent  of  the  corporation  there,  and  without 
having  acquired  jurisdiction  of  the  plaintiff,  must  fail  for  the 
reason  that  the  debtor,  the  insurance  company,  was  in  no  just  or 
l^al  sense  a  resident  of  Massachusetts  and  had  no  domicile  there, 
and  was  not  the  agent  of  the  plaintiff,  and  that  in  contemplation 
of  law  the  company  and  the  debt  were  at  the  time  of  the  issuing 
of  the  attachment  in  the  State  of  New  York,  and  not  in  the 
State  of  Massachusetts.^'  As  a  reason  for  this  statement  he 
adds :  ^^  If  in  this  case  the  insurance  company  could  be  r^arded 
as  residing  or  having  its  domicile  in  Massachusetts  for  the  pur- 
pose of  attachment  proceedings,  it  likewise  has  a  domicile  in 
every  state  where  it  may  have  appointed  an  agent  under  similar 
laws,  and  so,  constructively,  upon  the  theory  upon  which  the 
Massachusetts  attachment  is  defended,  the  corporation  is  present 
as  debtor  to  the  plaintiff  in  every  state  where  such  agency  exists, 
and  the  credit  is  also  present  at  the  same  time  in  each  of  such 
jurisdictions.  The  admission  of  such  a  principle  would  give  rise 
to  most  embarrassing  conflicts  of  jurisdiction  and  subject  creditors 
of  domestic  corporations  to  great  prejudice.  We  think  the  rule 
is  that  a  domestic  corporation  at  all  times  has  its  exclusive  resi- 
dence and  domicile  in  the  jurisdiction  of  origin,  and  that  it  cannot 
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be  gi^rnished  in  another  jurisdiction  for  debts  owing  by  it  to  home 
creditors,  so  as  to  make  the  attachment  effectual  against  its  cred- 
itor in  the  absence  of  jurisdiction  acquired  over  the  person  of 
such  creditor." 

Now,  with  great  deference,  I  venture  to  say  that  this  argument, 
a6  ineoTwenientiy  so  forcibly  put,  has  not,  in  practice,  the  weight 
given  to  it  by  the  learned  chief-judge.  A  fundamental  and 
fitmiliar  rule  intervenes  and  prevents  the  inconveniences  there 
mentioned  and  relied  on,  and  that  rule  is  that  the  first  assign- 
ment of  the  debt,  whether  it  be  by  the  voluntary  action  of  the 
creditor,  or  whether  it  be  by  operation  of  law,  such  as  insolvent 
or  bankrupt  proceedings,  or  proceedings  in  foreign  attachment, 
will  take  and  hold  the  debt,  and,  in  whatever  jurisdiction  that 
assignment  is  set  up,  the  first  principles  of  justice  require  that  it 
should  be  recognized,  and  all  subsequent  assignments  or  attach- 
ments should  give  way  to  it.  This  fundamental  rule  of  justice, 
I  submit,  was  overlooked  by  the  New  York  court. 

As  to  the  concession  that,  by  the  laws  of  Massachusetts,  the 
courts  of  that  state  had  jurisdiction  to  attach  the  debt  there  in 
question,  the  learned  chief-judge  makes  this  answer :  ^^  But  it  is 
only  jurisdiction  in  an  international  sense,  or  according  to  the 
course  of  common  law,  and  judicial  proceedings  which  conform 
to,  or,  rather,  which  are  not  taken  in  disregard  of  the  principles 
and  rules  of  general  jurisprudence  which  this  state  is  bound  to 
recognize,  and  if  the  laws  of  Massachusetts  go  to  the  extent 
claimed,  and  assume  to  authorize  attachment  proceedings  to  seize 
a  credit  owing  to  a  resident  of  this  state,  when  neither  the  debtor 
nor  creditor  are  within  the  jurisdiction,  this  state  is  not,  we 
think,  bound  to  recognize  them.  The  law  of  a  state  cannot  make 
a  debtor  a  resident  of  thai  state  by  so  declaring,  contrary  to  the 
fact  and  the  rule  of  general  law,  ai  least  so  as  to  bind  another 
jurisdiction  by  the  declaration^'  To  which  I  answer,  why  not 
the  same  power  to  make  a  debtor  a  resident  of  the  state  as  to 
arbitrarily  change  the  situs  of  the  debt  from  the  domicile  of  the 
creditor  to  that  of  the  debtor?  And  yet  this  is  precisely  what 
was  done  by  the  New  York  court. 

But  if  the  proposition  stated  in  the  last-quoted  sentence  be 
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admitted  to  be  sound,  it  does  not  meet  the  case  in  hand,  for  the 
legislation  under  review  not  only  provides  that  the  foreign  cor- 
poration shall  be,  pro  hoc  vice,  a  resident  of  the  state  where  it  is 
doing  business,  but  it  provides  for  the  solemn  consent  of  the 
foreign  corporation  thereto,  and  if  the  foreign  corporation  does, 
in  fact,  consent  thereto,  as  it  has  done  in  this  case,  wherein  does 
the  result  infringe  upon  any  fundamental  law  of  justice?  Why 
should  not  a  corporation  have,  pro  hoc  vioey  two  or  more  domi- 
ciles, or,  rather,  business  residences? 

It  is  not  necessary  to  consider  whether  or  not  the  state  creating 
the  corporation  might  not,  by  statutory  limitation  forming  part 
of  its  corporate  existence,  prevent  its  acquiring  a  domicile  else- 
where, since  no  such  original  limitation  was  present  in  the  New 
York  case  or  is  present  in  the  case  now  in  hand ;  and,  as  before 
observed,  the  fact  that  these  corporations  do  have  ^his  sort  of 
multiple  domicile  is  well  known,  and  was  presumably  known 
by  Douglass,  the  plaintiff  in  the  New  York  case,  when  he  took 
out  his  policy  in  the  defendant  company  therein.  What  injus- 
tice, then,  I  repeat,  was  inflicted  upon  Mr.  Douglass  in  having 
his  debt  applied,  against  his  will,  to  the  payment  of  a  just  debt 
due  by  him  ?  And  what  sort  of  justice  is  that  which  would 
compel  the  payment  by  the  defendant  of  its  debt  to  Douglass, 
first,  to  a  creditor  in  Massachusetts  for  Douglass'  benefit,  and, 
second,  the  payment  of  the  same  debt  to  Mr.  Douglass  in  persoD, 
so  that  he  (Douglass)  would  have  the  money  in  his  pocket  and 
at  the  same  time  have  his  debt  paid  ?  The  injustice  of  that 
result  was  strongly  set  forth  by  Chief-Justice  Kent,  in  Embree 
V.  Hanna,  supra.  He  there  assumes  that  the  court  will  never 
subject  a  party  to  the  risk  of  paying  his  debt  twice,  and  such  is 
the  universal  rule  pervading  all  the  cases  on  this  subject,  and  it 
seems  to  me  that  it  did  not  have  proper  weight  with  the  court 
in  Douglass  v.  Insurance  Co. 

The  ability  of  natural  persons  to  have  a  domicile  of  actual 
residence  in  one  state  and  a  quasi^om\c\le  or  residence,  for 
business  purposes,  in  another  state,  has  already  been  alluded  to. 
Not  only  are  there  thousands  of  natural  persons  who  are  resi- 
dents of  New  Jersey  yet  have  their  entire  business  residence  and 
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actual  presence  io  the  cities  of  New  York  and  Philadelphia,  but 
there  are  hundreds  of  corporations  organized  under  the  laws  of 
this  state,  and  recognized  as  corporations  domiciled  in  this  state, 
whose  places  of  business  and  business  plant  are  in  our  neigh- 
boring states.  Now,  I  think,  the  courts  of  New  York,  not- 
withstanding the  decision  just  referred  to,  will  hesitate  before 
applying  these  doctrines  to  such  persons  and  corporations. 

But  I  return  to  the  question  above  put,  and  I  assert  that  there 
is  no  difficulty  in  holding  that  a  corporation  may  have  two 
domiciles,  at  least  for  purposes  of  suit.     Die.  Dom.  pp,  110,  IIS, 

In  (Jarron  Iron  Co.  v.  MadareUy  6  H.  L.  Cob.  4,16,  Lord  St. 
Leonards  (at  p,  j^^S)  says :  ^^  I  think  that  this  company  may 
properly  be  deemed  both  Scotch  and  English.  It  may,  for  the 
purposes  of  jurisdiction,  be  deemed  to  have  two  domiciles.  Its 
business  is  necessarily  carried  on  by  agents,  and  I  do  not  know 
why  its  domicile  should  be  considered  to  be  confined  to  the  place 
where  the  goods  are  manufactured.  The  business  transacted  in 
England  is  very  extensive.  The  places  of  business  may,  for  the 
purposes  of  jurisdiction,  properly  be  deemed  the  domicile.  The 
corporation  eannot  have  the  benefit  of  its  place  of  business  here 
without  yielding  to  the  persons  wUh  whom  it  deals  a  corresponding 
advantage.^'  And,  again  (at  p.  459) :  "  There  may  be  two  domi- 
ciles and  two  jurisdictions ;  and  in  this  case  there  are,  as  I  con- 
ceive, two  domiciles  and  a  double  sort  of  jurisdiction — one  in 
Scotland  and  one  in  England — and,  for  the  purpose  of  carry- 
ing on  their  business,  one  is  just  as  much  the  domicile  of  the 
corporation  as  the  other.'' 

This  language  was  dted  with  approval  by  Mr.  Justice  (after- 
ward Lord)  Blackburn,  in  a  considered  judgment,  speaking  for 
himself,  Chief-Justice  Cockburn  and  Justices  Mellor  and  Quain, 
in  Newby  v.  OoU  Cb.,  i.  R.  7  Q.  B.  29S,  S96  {1871) ;  and  the 
court  in  that  case  held  that  the  Colt  company,  though  created 
by  legislation  of  one  of  the  United  States,  bad  a  residence  in 
England,  and  was  liable  to  be  sued  by  ordinary  process  there, 
because  it  had  a  place  of  business  and  was  carrying  on  business 
there.  Now,  if  that  be  so,  does  it  not  follow  inevitably  that  it 
was  liable  to  proceedings  in  garnishment,  if  any  such  there  be. 
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in  England,  by  reason  of  debts  owing  by  it  to  a  non-resident  of 
England  against  whom  process  by  foreign  attadiment  may  issue? 

And  see  Hoggin  v.  Comptoir  cPEgcompte  de  PariSy  SS  Q.  B. 
Div.  619. 

This  capacity  of  a  corporation  to  have  a  multiple  residence 
for  the  purposes  of  suit  has  been  recognized  by  the  courts  of  oor 
own  state.  In  Moutton  v.  Inmranoe  Cb.,  4.  Zab.  £££  (at  p.  £SS), 
this  language  was  used  by  Judge  Elmer:  "By  the  comity  uni- 
versally acknowledged  iu  the  states  of  this  union,  and  acted  upon 
by  the  supreme  court  in  the  case  of  Bank  of  Augusta  v.  Harl^ 
IS  Pet.  619,  corporations  may  send  their  officers  and  agents  into 
other  states,  transact  their  business  and  make  contracts  there; 
and  in  some  instances  the  laws  of  the  states  prescribe  the  mode 
and  the  terms  upon  which  they  may  do  so.  I  am  not  prcpoitei, 
to  say,  thai  if  they  choose  to  avail  themselves  of  this  privilege^ 
natural  justice  wUl  be  violated  by  subjecting  their  officers  and 
agents  to  the  service  of  process  on  behalf  of  the  corporation  they 
represent;  on  the  contrary,  I  think  naJtural  justice  requires  thai 
they  shall  be  subject  to  the  action  of  the  courts  of  the  states  whose 
comity  they  thus  invoke.  For  the  purpose  of  being  sued,  they  ought 
in  such  causes  to  be  regarded  as  voluntarily  placing  themselves  m  the 
situation  of  citizens  of  that  state.  Any  natural  person  who  goes 
into  another  state  carries  along  with  him  all  his  personal  liabili- 
ties, and  there  is  quite  as  much  reason  that  a  corporation  which 
chooses  to  open  an  office  and  transact  its  business,  or  to  authorize 
contracts  to  be  made  in  another  state,  should  be  r^rded  as 
thereby  voluntarily  submitting  itself  to  the  action  of  the  laws 
of  that  state,  as  well  in  reference  to  the  mode  of  commenciDg 
suit  against  it,  as  to  the  interpretation  of  the  contracts  so  made." 

And  in  Bank  v.  DeLaware,  Lackawanna  and  Western  Railroad 
Co.,  S  Dutch.  £06 y  it  was  held  that  a  foreign  corporation  holding 
lands  and  doing  business  in  this  state  by  legislative  permission 
is  not  liable  to  a  foreign  attachment,  but  can  be  served  by 
ordinary  process. 

And  in  McOregor,  qui  tam,  v.  Erie  Railway  Co.,  6  Vr.  116,  it 
was  held  that  the  defendant  should  be  considered  a  corporation 
of  this  state  as  well  as  of  New  York.    The  learned  Judge  Bedle 
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(at  |>.  118)  says :  '^  It  is  true  that  the  Erie  Railway  Company  is 
a  foreign  corporation,  yet,  at  the  same  time,  it  is  domestic  to  the 
fall  extent  of  the  powers  and  franchises  confirmed  and  invested 
in  it  here  in  New  Jersey.  A  corporation  may  have  a  two-fold 
organization,  and  be,  so  far  at  its  relation  to  our  state  is  con- 
oerned,  both  foreign  and  domestic  It  may  have  a  corporate 
entity  in  each  state,  yet  in  its  general  character  be  of  a  bi-fold 
organization.  This  doctrine  is  sustained  not  only  upon  principle 
but  by  the  following  cases.  *  *  *  ^'  This  language  applies 
to  the  case  in  hand. 

The  result  of  my  study  of  the  New  York  cases  is  that  I  find 
them  standing  well-nigh  alone  among  the  modern  decided  cases, 
several  of  which  I  have  already  cited.  Their  reasoning  does  not 
convince  me  that  the  assumption  of  power  by  the  Pennsylvania 
court  in  this  case  was  invalid  when  tested  by  the  general  princi- 
ples of  international  law  and  natural  justice. 

It  is  admitted  in  this  case  that  Chambers  was  largely  indebted 
to  Harding,  Whitman  &  Company.  There  is  no  claim  in  the 
case  that  he  did  not  have  notice  of  the  attachment  in  Pennsyl- 
vania, while  the  contrary  is  proven.  Proof  was  made  to  the 
satisfaction  of  that  court  of  the  debt  due  from  him  to  Harding, 
Whitman  &  Company,  and  they  have,  besides,  sued  in  this  state 
and  obtained  judgment,  after  personal  service  upon  him,  for  the 
same  debt.  It  will  be  no  injustice  to  him  to  apply  this  debt  of 
the  complainant  to  him  toward  the  payment  of  his  indebtedness, 
pro  ianto,  to  Harding,  Whitman  &  Company.  But  it  will  be  a 
great  injustice  to  complainant  to  compel  it  to  pay  this  debt  twice. 
That  consideration  would  lead  me  to  decide  in  fiivor  of  Harding, 
Whitman  &  Company,  even  if  I  were  in  doubt  (which  I  am  not) 
as  to  the  soundness  of  the  rulings  of  the  Pennsylvania  courts. 

I  will  advise  a  decree  that  the  fund  in  court  be  paid  to  Hard- 
ing, Whitman  <&  Company,  and  that  they  recover  against  Mr. 
Crandall  accordingly  the  costs  paid  out  of  the  fund  to  the  com- 
plainant, and  also  their  costs  herein ;  and  that  Chambers  and 
Crandall  and  all  persons  claiming  under  them  be  perpetually 
enjoined  from  bringing  or  maintaining  any  action  upon  the 
policy  of  insurance  in  question. 
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The  State  of  New  Jebset^  ex  bel.  The  Boabd  of 
Health  of  the  Borough  of  Vailsbubgh, 


The  Inhabitantb  of  the  Township  of  East  Obanoe, 
IN  THE  County  of  Essex. 

The  authority  conferred  by  the  twenty-eighth  and  twenty-ninth  sectioiis  of 
the  act  of  March  Slat,  1887  (P.  L,  of  1887  p,  80\  npon  local  boai^  of  health 
to  maintain  actions  in  this  oonrt  to  ei^oin  noisanoesy  is  confined  to  nnisanoes 
arising  and  maintained  within  the  territorial  limits  of  the  complaining  board. 
For  nuisances  arising  and  maintained  outside  such  territorial  limits  the  remedy 
is  by  the  action  of  the  state  board  of  health,  under  the  act  of  May  24th,  1894 
P.  L.  of  1894  p^  495. 

Bill  for  iDJunctioDy  and  motion  to  strike  out  bill  as  on  demurrer. 
Mr.  J.  Franldm  Fort,  for  the  motion. 
Mr.  Walter  J.  Knight,  contra. 

Pitney,  V.  C.  • 

The  bill  is  presented  by  the  board  of  health  of  the  boroagh 
of  Yailsburgh,  against  the  inhabitants  of  the  township  of  East 
Orange,  and  sets  forth  a  nuisance  maintained  by  the  latter 
municipality  on  land  belonging  to  it,  and  situated  within  its 
territorial  limits,  which  the  bill  alleges  injuriously  affects  the 
residents  of  the  borough  of  Vailsburgh,  and  it  prays  an  in- 
junction against  its  further  maintenance.  It  is  based  upon 
the  authority  given  by  the  twenty-eighth  and  twenty-ninth 
sections  of  the  act  of  March  31st,  1887.  P.  L.  of  1887  f.  80 
(at  p.  9S). 

The  ground  of  the  motion  is  that  the  right  to  present  the  bill 
and  maintain  the  suit  is  purely  statutory,  and  is  confined  by  its 
terms  to  nuisances  existing  and  having  their  origin  within  tiie 
territorial  limits  of  the  complaining  board  of  health. 
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The  twelfth  section  of  the  act  provides  that  *^  the  said  local 
boards  of  health  shall  have  power  to  pass  ordinances  "  and  make 
rules  and  regulations  in  regard  to  the  public  health  ^*  within  their 
several  jurisdictions/^  for  the  following  purposes,  among  others : 

''  n.  To  define  and  declare  what  shall  constitute  nuisances  in  lots,  docks, 
streets,  wharves,  yessels  and  piers  and  all  public  or  private  places. 

"  YI.  To  prohibit  and  remove  any  offensive  matter  or  abate  any  nuisance  in 
«Qj  public  highway,  road,  street,  avenue,  alley  or  other  place,  public  or  private^ 
and  to  cause  the  removal  of  the  same  at  the  expense  of  the  owner." 

The  thirteenth  section  provides  that  ^'  said  local  boards  shall 
within  their  respective  jurisdictions  examine  into  all  nuisances  ^' 
<S^.,  and  shall  cause  the  same  to  be  removed  and  abated. 

The  fourteenth  section  provides  that  where  ^^such  nuisances'' 
shall  be  found  on  private  property  the  board  shall  give  notice  to 
remove  the  same  to  the  owner  of  the  land  where  it  exists,  and  if 
the  owner  or  owners  thus  having  notification  do  not  comply 
with  such  notification  or  order  within  the  time  specified  by  the 
said  board  of  health,  the  board  shall  proceed  to  abate  stush 
nuisance  &c. 

The  twenty-seventh  section  provides  that  a  notice  given  by  any 
inspector  upon  the  part  of  any  local  board  of  health  to  abate 
any  nuisance,  or  by  the  executive  officer  or  other  authorized 
member  of  said  board,  shall  be  taken  as  a  notice  from  said 
board,  and  if  the  owner  or  person  notified  shall  &il  to  abate  the 
nuisance  complained  of,  the  board  shall  cause  the  same  to  be 
abated  in  a  summary  manner. 

The  twenty-eighth  section,  under  which  the  bill  is  framed, 
provides  that  any  such  local  board  of  health,  instead  of  proceed- 
ing in  a  summary  way  to  abate  a  nuisance,  may  file  a  bill  in  the 
court  of  chancery,  in  the  name  of  the  state  on  the  relation  of  such 
board  of  health,  for  an  injunction  to  prohibit  the  continuance  of 
such  nuisance  &c. 

The  argument  is,  that  in  the  several  sections  just  referred  to, 
preceding  the  twenty-eighth,  the  jurisdiction  of  the  board  to 
notify  the  creators  or  maintainers  of  a  nuisance  to  remove 
or  abate  the  same,  and  the  right  of  the  board  to  abate,  is  con- 
fined to  nuisances  arising  within  its  jurisdiction,  which  is  confined 
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to  its  territorial  limits,  and  that  it  follows  that  the  l^islatore 
meant  bj  the  words  ^^such  nuisances^'  found  in  the  twenty- 
eighth  section,  those  nuisances,  and  no  others,  which  the  board 
had  been  authorized  by  the  previous  section  to  abate.  In  other 
words,  that  the  authority  to  bring  suit  in  the  court  of  chancery 
for  an  injunction  against  the  maintenance  of  a  nuisance,  is  con- 
fined to  such  a  nuisance  as  the  board  has  the  right  to  abate  in  a 
summary  manner. 

Upon  a  careful  consideration  of  all  the  sections  of  the  act^  I 
am  forced  to  the  conclusion  that  the  position  of  the  counsel  for 
the  defendant  is  well  taken,  and  that  the  complainant  has  mis- 
taken its  remedy  in  this  case.  It  should  have  applied  to  the 
state  board  of  health  for  its  assistance  under  the  act  of  May 
24th,  1894.  P.  L.  of  1894  p.  496.  The  second  section  of  tiiat 
act  seems  to  have  been  framed  for  the  purpose  of  meeting  the 
very  case  in  hand. 

The  bill  mu§t  be  dismissed,  with  costs.  The  motion  to  attach 
for  contempt,  argued  at  same  time,  is  refused,  without  costs. 


^  ^A  Chables  Everett  and  Edward  I.  Ford 


Trustees  op  the  First  Presbyterian  Church  of 
AsBURY  Park  et  al. 

1.  The  sesBion  of  a  Presbyterian  church,  or  the  mdividaal  members  tbereo( 
as  such,  have  no  standing  in  a  oonrtof  equity  to  call  the  incorporated  trostees 
of  the  church  to  account  for  a  breach  of  trust  That  can  be  done  only  by  a 
member  or  members  of  the  congregation,  all  of  whom  constitute  the  eoteii 
gue  trusienl  of  the  corporation. 

2.  The  Presbytery  of  which  any  particular  Presbyterian  churdi  is  a  member 
has  no  jurisdiction  to  abjudicate  upon  the  use  of  the  parsonage  or  manse  of 
the  church,  and  cannot  determine  who  shall  or  who  shall  not  occupy  and  ose 
the  same. 

3.  The  incorporated  trustees  of  a  Presbyterian  society,  whose  members  act 
as  a  standing  conmiittee  of  the  congr^^tion  or  parish,  are  bound  to  obey  ^e 
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direotioDs  of  the  oongr^gAtion  duly  giyen  in  parish  meeting  assembled,  and  can 
only  be  restrained  irom  so  doing  by  some  member  of  the  congregation  whose 
rights  as  a  minority  of  the  congregation  have  been  inMnged  by  tiie  action  of 
the  minority. 

Bill  for  injuDotion.  Heard  on  bill  and  answers  and  order  to 
show  caase. 

Mr.  James  Steen,  for  the  complainants. 

Mr.  Samud  A.  Patterson,  for  Mr.  Widdemer. 

Mr.  Albridge  0.  Smith,  for  the  ohurch  and  for  Gkorge  A. 
Smock,  defendants. 

Pitney,  V.  C. 

This  is,  in  substance  and  effect,  a  suit  to  recover  possession  of 
land,  viz.,  a  parsonage^house  or  manse,  and  lot. 

The  defendant,  Howard  T.  Widdemer,  is  in  possession  by  the 
permission  and  as  the  tenant  of  the  defendant  corporation,  the 
Trustees  of  the  First  Presbyterian  Church  of  Asbury  Park, 
which  holds  the  legal  title  to  the  same. 

The  ostensible  ground  for  coming  into  a  court  of  equity  for 
relief  is  that  the  l^al  title  is  in  the  defendant  corporation,  and 
that  it  is  guilty  of  a  breach  of  trust  in  permitting  the  defendant 
Widdemer  to  remain  in  the  possession  of  the  premises ;  and  the 
prayer  is  for  relief  against  such  breach  of  trust  by  enjoining  said 
Widdemer  from  longer  remaining  in  the  possession  of  the  prem- 
ises and  the  defendant  corporation  from  permitting  him  there  to 
remain. 

No  question  was  raised  but  that  if  there  be  such  a  breach  of 
trust,  and  the  complainants  have  standing  in  this  court  to  com- 
plain of  it,  then  they  are  entitled  to  the  relief  sought,  and  I 
shall  assume,  for  present  purposes,  that  such  is  the  law  of  this 
court.  Of  course  there  can  be  no  other  ground  for  coming  to 
this  court. 

Two  questions  are  raised  by  the  record  and  were  fully  discussed 
at  the  argument. 
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First.  Are  the  complainaDts,  or  either  of  them^  entitled  to  a 
standing  in  this  oourt  for  the  purpose  of  calling  the  defendant 
corporation  to  account  for  breach  of  trust  in  the  premises? 

Second.  If  so^  has  there  been  any  breach  of  trust? 

As  to  the  first  question : 

The  complainant  Edward  I.  Ford  is  an  officer  of  the  church 
society^  which  is  Presbyterian  in  its  organization,  known  as  a 
ruling  elder^  and  was^  at  the  time  of  the  filing  of  the  bill,  sole 
acting  ruling  elder  of  the  church,  all  the  others  having  been 
deposed  by  action  of  the  Presbytery  of  Monmouth,  of  which  the 
church,  as  a  spiritual  organization,  is  a  part.  The  complainant 
Charles  Everett  is  a  clergyman  of  the  Presbyterian  denomina- 
tion, a  member  of  the  Presbytery  of  Monmouth,  and  was  ap- 
pointed by  that  Presbytery  to  act  as  moderator  of  the  session — 
a  body  composed  of  the  several  ruling  elders — of  the  church 
while  the  pastorate  was  vacant.  This  was  done  in  accordance 
with  a  rule  of  the  Presbyterian  church  that  a  session  cannot  act 
as  a  court  without  the  presence,  if  practicable,  of  a  clergyman  as 
a  moderator.  Ordinarily  the  pastor  of  the  church  is  the  mod- 
erator, but  in  the  absence  of  a  settled  pastor  it  is  the  function  of 
the  Presbytery  to  appoint  one  to  act  as  such.  Mr.  Everett  is 
not  a  member  of  the  congr^ation.  The  two  compose,  as  they 
assert,  the  session  of  the  church,  and  claim  as  such. 

Let  us  now  inquire  as  to  the  standing  of  these  individuals, 
or  either  of  them,  in  a  court  of  equity  to  call  the  defendant 
corporation  to  account. 

It  is  proper  to  observe,  in  entering  upon  this  inquiry,  that 
this  court  takes  notice  only  of  property  rights,  or,  to  use  the 
language  of  Chief-Justice  Redfield,  in  his  note  to  Hennesty  v. 
Walsh,  1&  Am.  L.  Reg.  (N.  8.)  ^6^  (at  p.  $77) :  "And  to  this 
extent  the  cases  all  agree  that  it  must  be  the  unlawful  infringe- 
ment of  some  personal  right  of  pecuniary  value  and  of  a  char- 
acter redressible  in  the  civil  courts,  in  order  to  justify  their 
interference  in  matters  professedly  of  ecclesiastical  cognizance.'' 
It  can  be  appealed  to  only  to  enforce  such  rights,  and  it  takes 
no  notice  of  ecclesiastical  doctrines,  organization  or  discipline, 
except  so  far  as  they,  or  either  of  them,  may  affect  jMroperty 
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rights.  It  follows  from  this  consideration  that  the  inquiry  must 
be  as  to  whether  the  complainants  have  any  personal  property 
rights  of  pecuniary  value  in  the  lands  in  question. 

In  the  case  in  hand  therQ  is  no  pretence  that  either  of  the 
complainants  has  any  right  of  occupation  or  personal  use  of  the 
manse.  The  only  property  right  of  that  nature  which  either  of 
them  can  have  in  any  landed  property  of  the  church  society  is 
the  right  to  use  the  church  edifice  as  a  place  of  worship.  This 
is  the  ordinary  use  made  of  bouses  of  worship  by  attendants 
therein,  and  from  the  nature  of  the  case  there  can  be  no  other. 
It  is  a  use  which  is  common  to  all  those  entitled  by  law  to  wor- 
ship in  a  particular  edifice,  and  is  not  exclusive  in  its  nature,  but 
may  be  exercised  by  many  persons  at  one  time.  It  is  a  beneficial 
use  which,  in  legal  contemplation,  has  a  pecuniary  value,  and  any 
person  who  has  a  right  to  such  use  is  entitled  to  resort  to  the 
civil  courts  to  protect  it. 

The  manse  or  parsonage-house  owned  by  a  religious  society 
stands  upon  difierent  footing.  There  is  no  right  of  use  in 
common  in  that.  It  is  not  a  sacred  building  like  a  church  edi- 
fice, but  is,  properly  speaking,  an  endowment  or  source  of  pecu- 
niary revenue  to  aid  in  support  of  the  worship  in  the  church 
proper.  Its  use  is  not  spiritual,  but  temporal.  Though  it  is 
ordinarily  used  as  a  residence  for  the  pastor,  there  is  nothing  in 
its  character  or  ownership  to  prevent  its  being  used  for  other 
purposes  as  circumstances  may  render  it  profitable  or  beneficial. 
It  follows  that  the  only  property  right,  legal  or  equitable,  which 
any  individual  can  have  in  such  manse  must  be  acquired  either 
by  a  lease  or  grant  from  its  legal  or  equitable  owner — ^in  this 
case  the  parish  meeting  or  the  trustees — or  from  the  enjoyment, 
in  common  with  other  members  of  the  society,  of  the  benefit  of 
the  pecuniary  income  derived  from  its  occupation. 

Let  us  inquire  whether  the  complainants  occupy  such  position. 
It  is  a  conceded  proposition  that  the  defendant  corporation  is  not 
only  in  name  but  in  fact  a  mere  trustee.  It  was  organized  under 
the  first  seotion  of  the  ^'Act  to  incorporate  trustees  of  religious 
societies.'^  Rev.  p.  958.  In  one  aspect  the  trust  upon  which  it 
holds  the  title  to  property  is  but  a  simple  one— that  is,  it  is  not 
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aooompanied  with  any  right  or  power  to  use  or  dispose  of  the 
property  otherwise  than  at  the  direction  of  the  ceduis  que  trusUnt, 
Morgan  v.  Rose,  7  C.  E.  Or.  68S;  Worrell  v.  Fresbyterian 
Church,  8  C.  E.  Or.  96.  But  while  this  is  so,  the  act  contem- 
plates that  the  corporation  shall  not  be  a  mere  passive  trustee, 
but  shall  perform  certain  active  duties  requiring  the  exercise  of 
judgment  and  discretion,  subject  always  to  the  direction  of  the 
oeskui  que  trud.  This  is  apparent  from  a  perusal  of  the  sixth 
and  seventh  sections  of  the  act.  And,  in  point  of  fact,  such  has 
always  been  the  practice  in  Presbyterian  societies  in  this  state. 
Indeed,  the  trustees,  besides  forming  a  distinct  corporate  body 
for  the  purpose  of  holding  the  title  to  the  landed  property,  also 
as  individuals  act  as  a  standing  committee  of  the  society  or 
congregation,  with  power  to  execute  its  will  when  properly  ex- 
pressed, in  all  matters  relating  to  the  temporalities  of  the  society. 
Worrell  v.  Church,  8  C.  E.  Or.  96  (at  p.  106) ;  Robertson  v. 
Bullion,  9  Barb.  64,  (at  pp.  101,  102).  In  applying  what  is 
there  said  by  the  learned  judge  in  his  elaborate  and  carefully- 
prepared  judgment,  where  all  the  authorities  are  collected,  it 
must  be  borne  in  mind  that,  under  the  New  York  statute,  a 
religious  corporation  is  composed  of  all  the  members  of  the  con- 
gregation, while  in  ours  it  is  composed  only  of  the  trustees,  who 
hold  in  trust  for  the  congregation. 

The  defendant  corporation,  being  a  trustee  merely,  it  follows 
that  it  must  have  a  eedui  que  trust  or  cestuis  que  trustent,  and  the 
general  rule  is  that  only  a  cestui  que  trust  can  call  a  trustee  to 
account  for  a  breach  of  trust ;  and  the  breach  of  trust  complained 
of  must  be  one  injurious  in  a  pecuniary  sense.  It  must  affect  a 
property  right. 

There  may  be  and  are  certain  public  trusts  which  are  subject 
to  the  visitation  of  some  public  functionary — in  this  state,  under 
our  form  of  government,  the  attorney-general.  But  no  question 
of  that  sort  arises  here,  as  this  trust  is  not  of  that  nature. 
Robertson  v.  Bullion,  9  Barb.  64  {ntpp.  87,  91). 

The  lands  in  question  were  not  given  upon«  an  express  trust, 
but  were  conveyed  by  ordinary  deeds  of  conveyance,  without 
limitation,  to  the  corporation  defendant ;  and  the  character  and 
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limitation  of  the  trast  are  to  be  inferred  from  the  circumstances. 
Peopk  V.  Sfeefe,  »  Barb.  S.  C.  S97. 

In  order,  then,  to  ascertain  who  are  the  cestuis  que  trustevd  in 
this  case  we  must  look  to  the  oi'ganization  and  character  of  the 
corporation  itself.  The  first  section  of  the  act  under  which  it 
was  organized  and  has  been  maintained  provides  that  every 
*'  religious  society  or  congr^ation ''  of  Christians  is  authorized 
to  assemble  at  their  usual  place  of  meeting  for  public  worship, 
at  any  time  by  them  to  be  agreed  upon,  giving  tecr  days'  notice 
&c.,  and 

**  when  so  assembled  may  by  plurality  of  voices  elect  any  nomber  of  the  said 
society  or  congregation  to  be  trustees ;  which  said  trustees  and  their  successors 
in  office  thereby  are  constituted  a  body  politic  and  corporate  in  law,  by  what- 
ever name  they  shall  assume.'' 

The  trustees  having  assumed  a  name,  and  duly  certified  the 
same  under  their  hands  and  seals  in  the  county  clerk's  office, 
become  a  corporation. 

The  only  written  indication  in  this  case  of  the  object  and 
character  of  the  corporation  is  found  in  the  name  "  Presbyterian '' 
and  the  fact  that  the  society  became  a  member  of  an  association 
of  Christian  churches  known  as  a  Presbytery.  We  will  have 
occasion  to  refer  to  the  effect  of  that  further  on. 

By  the  statute  it  is  entitled  to  acquire,  purchase,  receive,  have 
and  hold  any  lands,  tenements  &c.,  and  to  sell,  grant,  assign, 
demise,  alien  and  dispose  of  the  same,  sue  or  be  sued,  and  make 
and  use  a  common  seal. 

The  same  class  of  persons  who  originally  assemble  and  elect 
trustees  for  the  purpose  of  being  incorporated,  viz.,  the  "  members 
of  the  said  society  or  congregation/'  are  authorized  by  the  act  to 
elect  new  trustees  from  year  to  year  or  from  time  to  time.  They 
are  the  creators  from  time  to  time  of  the  line  of  succession  and 
perpetuators  of  the  corporation.  State  v.  OroweUy  ^  Halst.  392 
(at  p.  411) ;  see  Baptist  Church  v.  WetheriU^  S  Paige  S96. 

Church  edifices  in  this  country  are  usually  erected  by  funds 
contributed  without  condition  by  persons  who  feel  so  disposed, 
and  where,  as  in  most  cases,  there  is  no  permanent  fund  from 
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which  an  annual  income  is  derived  for  the  support  of  the  public 
worship,  it  is  supported  by  voluntary  contributions,  in  the  shape 
of  pew  rents  or  stated  payments,  or  assessments  on  pews  where 
pews  are  sold  and  owned  by  individuals ;  and  these  persons  so 
contributing,  either  as  pew-owners  or  pew-holders  or  voluntary 
contributors,  are  the  ones  who  are  entitled  to  vote  for  trustees, 
and  are  entitled  to  manage  the  temporal  affairs  of  the  church 
through  their  trustees  acting  as  their  committee.  They  are  the 
persons  for  whom  the  trustees  act,  and  it  seems  to  me  they  are 
the  oestuis  que  trustent,  and  the  only  cestuis  que  trustent  to  whom 
the  trustees  can  be  required  to  respond.  They  are  the  persons 
who  are  entitled  to  the  use  in  common  of  the  church  edifice  for 
worship  and  to  the  benefit  of  the  revenues  of  the  church  to  aid 
in  the  support  of  the  public  worship  in  the  church  edifice.  They, 
and  they  alone,  have  a  personal  pecuniary  interest  in  the  church 
property. 

All  the  ecclesiastical  authorities  hold  that  the  ''  congregation  " 
is  composed  of  all — non-communicants  as  well  as  communicants — 
who  contribute  steadily  to  the  support  of  divine  worship  in  the 
particular  church.  Hodges  Presby.  Law  {6th  ed,)  pp.  S5  bottom^ 
37,  38,  40,  41 ;  Moore^a  Dig.  of  1886  pp.  J!fi4,  406,  866. 

It  follows  that  the  complainant  Ford,  who  is  admitted  to  be  a 
member  of  the  congregation,  has  a  standing  in  this  court  to  call 
the  defendant  corporation  to  account. 

But  counsel  for  the  complainants  at  the  argument  expressly 
declined  to  put  himself  upon  that  ground,  and  said  that  he  was 
instructed  to  claim  the  right  for  the  complainants  as  constituting 
the  session  of  the  church.  And  that  leads  to  the  inquiry  whether 
the  session  of  the  church,  in  its  collective  capacity,  or  its  members, 
as  such,  have  any  property  right  in  the  revenues  of  the  church. 

That  body  is  not  a  corporation,  and  hence  has  no  standing  as 
a  body  in  any  civil  court.  This  consideration  seems  to  be  fatal 
to  the  idea  that  it  can  maintain  a  suit  in  a  civil  court ;  and  if  it 
cannot  do  so  as  a  body,  I  am  unable  to  see  how  its  component 
members  can  have  any  standing  as  such. 

But  waiving  that  objection  as  being  merely  technical,  let  us 
look  at  the  actual  character  of  that  body  and  its  relation  to  the 
property  of  the  society. 
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We  have  seen  that  the  defendant  corporation,  which  is  the 
owner  of  the  1^1  title,  is  by  the  statute  and  by  universal  usage 
invested  with  powers  and  duties  of  managing  the  temporal  affairs 
of  the  church,  subject  to  the  direction  of  the  members  of  the  con- 
gregation who  are  its  oegtuis  que  tnutenL  The  session  as  a  body 
is  chosen  by  and  represents  only  the  communicants  of  the  church, 
and  not  the  whole  congregation.  Its  jurisdiction  is  wholly  spirit- 
ual. Hodges  Preaby.  Law  pp.  66,  7^,  77,  ISS,  161, 166,  307. 
As  the  trustees  are  a  committee  of  the  whole  congregation,  whose 
duty  it  is  to  manage  their  temporal  afiairs,  so  the  session  is  a 
committee  of  the  communicants  to  manage  their  spiritual  affairs. 
It  is  defined  in  the  ecclesiastical  books,  and  is  in  fact  a  court  or 
''judicatory^'  to  decide  in  matters  of  conduct  and  discipline,  and 
I  am  unable  to  see  how  it  has,  as  a  body,  any  right  of  use  of  a 
civil  nature-— a  pecuniary  right — ^in  the  church  or  its  revenues. 
As  a  judicatory  it  is  its  duty  to  attend  to  the  spiritual  needs  of 
the  church  during  the  vacancy  of  the  pastorate,  and  to  decide 
upon  the  qualifications  of  any  pastor  who  is  called  temporarily 
to  o£Sciate  in  public  worship.  It  also  has  the  right  to  determine 
upon  the  character  and  quality  of  all  services  held  in  the  church, 
as  to  whether  they  are  or  are  not  religious  and  spiritual  according 
to  the  tenets  of  the  Presbyterian  church. 

It  derives  its  power  to  judge  and  to  act  wholly  from  the  con- 
sent of  the  members  of  the  congregation,  arising  by  contract 
among  themselves.  They,  by  joining  the  society,  agree  to  sub- 
mit in  all  spiritual  matters  to  the  judgment  of  a  committee  chosen 
by  themselves,  called  the  session.  In  acting,  this  committee  per- 
forms a  spiritual  duty  or  service,  and  does  not  exercise  a  civil 
right.  At  any  rate,  it  has  no  power  to  enforce  any  of  its  judg- 
ments, except  by  spiritual  discipline.  It  is,  as  I  have  observed, 
a  conventional  court,  analogous  in  its  character  to  standing  arbi- 
trators. This  18  the  view  of  Chief-Justice  Redfield,  expressed 
in  his  note  to  Oartner  v.  Pennick,  9  Am.  L.  Reg.  {N.  S.)  SIO 
(at  p.  SSI),  and  his  view  is  adopted  by  Chief-Justice  Fuller  in 
his  learned  note  to  Chase  v.  Cheney,  10  Am.  L.  Reg.  {N,  S.) 
S96  (at  pp.  S14f  316);  and  whatever  of  executive  service  it 
performs  is  done  as  the  agent  and  servant  of  the  congregation. 
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The  poBition  of  the  session  may  be  likened  to  that  of  an  archi- 
tect in  superintending  the  erection  of  a  buildings  who,  by  the 
contract  between  the  owner  and  the  contractor,  is  empowered  to 
determine  all  questions  and  to  direct  generally  in  the  erection  of 
the  building.  But  that  is  a  power  conferred  upon  the  architect 
for  the  benefit  of  the  contracting  parties,  viz.,  the  owner  and  the 
contractor ;  and  in  supervising  the  erection  and  deciding  as  to 
the  character  of  the  work  he  performs  a  duty,  and  does  not  exer- 
cise any  civil  right  inherent  in  his  office  of  architect  other  than 
what  he  derives  from  the  contractual  consent  of  the  parties; 
and  we  all  know  that  neither  an  architect  nor  any  ordinary  arbi- 
trator has  any  civil  right  in  the  thing  about  which  he  judges; 
and,  above  all,  neither  has  a  right  to  go  into  a  court  of  justice 
to  enforce  in  his  own  name  any  of  his  decrees  or  decisions. 

As  I  understand  the  usages  of  the  Presbyterian  church  in  this 
state,  the  management  of  the  temporal  affairs  is  not  committed  to 
the  session,  and  if  not  to  the  trustees  as  a  standing  committee 
of  the  congr^tion,  then  it  is  committed  to  the  deacons.  But 
in  this  case  it  is  undoubtedly  committed  to  the  trustees. 

I  can  find  no  warrant  or  authority  for  any  contractual  powers 
in  the  session  except  where  acting  as  the  agents  of  the  congrega- 
tion by  its  authority.  It  is,  as  I  have  said,  the  duty  of  the 
session  to  determine  upon  the  qualifications  of  a  temporary 
supply  and  the  character  of  any  proposed  services,  and  it  usually 
employs,  from  week  to  week,  a  proper  minister  to  fill  the  pulpit 
of  a  vacant  church ;  but  in  so  doing  it  acts  by  the  implied 
authority  and  consent  of  the  congr^ation  and  trustees,  and  it 
has  no  power  to  bind  the  corporation  to  pay  for  the  services  of  a 
minister,  or  even  a  chorister,  against  the  consent  of  the  congr^- 
tion.  If  the  congr^tion,  or  trustees  by  direction  of  the  con- 
gation,  determine  and  decide  that  it  is  not  expedient  to  open  the 
church  for  public  worship  on  any  particular  Sunday  or  occasion, 
and  notify  the  session  thereof,  that  body  has  no  power  to  employ 
a  minister  for  that  occasion  and  compel  the  congr^tion  to  pay 
him  for  his  services. 

The  trustees  have,  indeed,  no  right  to  dose  the  church  edifice 
against  the  spiritual  authorities  of  the  society  unless  authorised 
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thereto  by  the  express  direction  of  the  congregatioD.  Morgan 
V.  Boscy  7  C.  E.  Gr.  B8S.  On  the  other  hand,  the  spiritual 
authorities  have  no  right  to  open  the  church  and  use  it  for 
religious  services  at  the  expense  of  the  congr^ation  without 
their  consent.  Hodge^s  Presby.  Law  pp.  S9,  40;  Moore^a  Dig. 
1886  pp.  110^  476;  MintUes  of  the  Oeneral  Assembly  1869  p. 
S70;  Minutes  of  the  Oeneral  Assembly  1874  p>  84y  where  is  found 
this  deliverance : 

**  On  the  respective  rights  of  sessions  and  boaids  of  trustees  in  regard  to 
ehnrch  and  Sabbath-school  property,  the  committee  recommend  the  adoption 
of  the  following,  viz. :  1.  That  the  constitution  of  our  church  charges  the 
session  with  the  supervision  of  the  spiritual  interests  of  the  congregation  and 
all  services  and  matters  pertaining  thereto  ;  and  that  any  action  by  the  board 
of  trustees,  uwivihorised  by  the  eongregatUm,  tending  to  annul  or  contravene  in 
any  way  sach  supervision  and  control,  is  illegal  and  void.  2.  That,  as  regards 
the  church  hwUdvag,  Sabbath-Bchool  and  leeture-rooniy  the  trustees  have  no  right 
to  grant  or  withhold  the  use  of  either,  against  the  wishes  or  consent  of  the 
session." 

The  last  section  is  plainly  subject  to  the  same  limitation  as  the 
first,  viz.,  that  the  act  be  unauthorized  by  the  congregation,  which 
is  superior  to  both  session  and  trustees. 

The  session  does,  indeed,  have  the  dispensation  of  certain 
funds,  but  they  are  always  given  to  it  for  that  purpose  by  the 
congregation,  either  by  collections  especially  taken  for  that  par- 
ticular purpose,  or  by  special  appropriations  made  by  the- congre- 
gation in  parish  meeting,  or  by  the  trustees  under  direction  of 
the  congregation  •  and  whatever  it  does  in  the  way  of  dispensing 
&nds  is  by  the  consent,  express  or  implied,  of  the  congr^ation 
or  trustees,  and  not  by  any  power  inherent  in  the  session.  It 
has  no  power  against  that  consent  to  pledge  the  credit  of  the 
society  for  any  purpose.  Whatever  it  does  in  the  way  of  judg- 
ment or  executive  action  is  done  as  the  agent  of  and  for  the 
benefit  of  the  congregation,  and  it  has  no  civil  power  whatever 
to  execute  its  decrees.  Hodges  Presby,  Law  p,  12^,  It  follows 
that  neither  the  session  as  a  body,  nor  the  individual  members 
thereof  as  such,  have  any  right  to  a  use  of  the  church  property 
which  has  a  pecuniary  value  or  is  considered  beneficial  in  a  civil 
court*     It  is  not  a  property  right  in  any  sense  of  the  word. 
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In  this  connection  one  of  the  rules  of  procedure  of  the  church 
is  significant.  It  is  laid  down  that  in  case  of  a  dispute  as  to  the 
use  of  the  church  edifice  between  the  session  and  the  trustees, 
the  same  must,  in  the  first  instance,  be  referred  to  the  congr^- 
tion.  Hodges  Pretby.  Law  p.  4O;  Moor^a  Dig.  pp.  109 y  110. 
The  reason  of  this  is  obvious.  The  congr^ation  is  the  superior 
of  both  the  session  and  the  trustees.  The  trustees  represent  tiie 
whole  congr^ation,  and  execute  its  directions  in  all  temporal 
matters ;  the  session  represents  that  portion  of  the  congregation 
who  are  communicants,  and  are  its  self-<x)nstituted  court  in  all 
spiritual  matters ;  both  derive  their  power  and  authority  from 
the  congregation.  It  follows  that  when  the  dispute,  as  here,  is 
in  effect  between  the  session  and  the  congregation,  the  former 
must  yield,  subject  always  to  the  right  of  the  minority  of  the 
congregation  to  claim  that  the  action  of  the  majority  is  in  con- 
travention of  the  fundamental  agreement  between  its  members, 
which  forms  its  constitution.  The  session  cannot  appeal  to  the 
civil  courts  against  any  action  of  the  congr^tion. 

If,  then,  it  be  asked  wherein  does  the  action  of  a  session,  or, 
indeed,  any  church  judicatory  of  the  Presbyterian  church,  one 
way  or  another  affect  property  rights,  the  answer  is  that  it  has  the 
power  to  determine,  for  the  benefit  of  the  congregation,  whether 
or  not  any  particular  conduct  or  course  of  public  worship  or  use 
of  the  church  edifice  is  or  is  not  in  accordance  with  the  creed  and 
discipline  of  the  Presbyterian  church ;  and  any  member  of  a 
Presbyterian  congr^ation  has  the  right  to  come  into  a  civil  court 
for  protection  against  the  use  of  the  church  edifice  which  has  been 
condemned  by  the  church  judicatory.  And  he  has  that  right 
although  he  be  in  the  minority,  for  it  is  a  part  of  the  contract 
between  the  members  of  a  Presbyterian  society  that  the  church 
edifice  shall  be  used  for  worship  according  to  the  tenets  and  disci- 
pline of  the  Presbyterian  church,  and  any  diversion  from  that 
use  is  an  infringement  of  that  contract,  which  the  majority  may 
not  inflict  on  the  minority.  This  is  upon  the  precise  principle 
that  the  minority  in  number  and  value  of  the  stockholders  of  an 
ordinary  trading  corporation  may  come  into  this  court  and  ask 
this  court  to  restrain  the  majority  from  putting  the  property  of 
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the  corporation  to  a  use  other  than  that  to  which  by  the  origina] 
contract  it  was  devoted.  See  Kean  v.  JohnsUmy  1  Stock.  401; 
Zabriskie  v.  Railroad  Company,  S  C.  E.  Or.  178;  Black  v. 
Joint  Qmpanies,  9  C.  E.  Or.  466;  VaiP%  Executory  v.  CenJtral 
RaiHroad  Oo.,  U  Stew.  Eq.  1. 

This  right  of  a  minority  of  a  religious  society  to  thwart  the 
will  of  the  majority  is  not  admitted  by  all  courts.  Bobertson  v. 
JSuffion,  11  N.  Y.  $43  (at  pp.  g6S,  1866);  Petty  v.  Tooker,  SI 
N.  F.  £67;  Miller  v.  Gable,  g  Den.  49g;  BurreU  v.  Church, 
U  Barb,  ese;  Smith  v.  Ndson,  18  Vt.  609. 

In  all  the  adjudged  cases  in  which  a  court  of  equity  has  been 
suooessfuUy  impleaded  to  restrain  the  action  of  the  temporal 
authorities  of  a  religious  association  it  has  been  invoked  at  the 
instance  of  one  of  the  members  of  that  society.  The  spiritual 
o£Bcers  of  the  society  have  sometimes  been  joined  as  complain- 
ants, but  in  all  cases  some  individual  member  has  been  present 
as  a  complainant. 

This  is  illustrated  by  the  celebrated  case  of  the  Walnut  Street 
Presbyterian  Church  in  Louisville,  Kentucky,  where  suit  arose 
at  first  in  the  state  and  afterwards  in  the  federal  courts.  In  both 
instances  the  action  was  brought  by  individual  members  of  the 
congregation,  and  the  final  decree  in  the  federal  court,  which  was 
affirmed  by  the  supreme  court,  was  in  favor  of  individual  mem- 
bers. Waison  v.  Avery,  S  Bush  SSS  (at  p.  S4S) ;  Watson  v. 
Jonesy  IS  WalL  679  (at  pp.  694,  697).  In  that  case  a  majority 
of  the  session  and  a  majority  of  the  trustees  had  combined  against 
the  majority  of  the  congregation.  The  latter  procured  action  of 
the  Synod,  which  resulted  in  the  election  of  additional  members 
of  the  session  and  trustees,  which  new  members  the  old  session 
and  trustees  refused  to  recognize.  The  state  court  held  the  action 
of  the  Synod  in  promoting  the  election  void  for  want  of  jurisdic- 
tion, and  decreed  the  possession  and  control  of  the  church  edifice 
to  the  old  session  and  trustees.  The  federal  court  held  that  it 
could  not  go  behind  the  action  of  the  church  judicatory,  and 
decreed  the  right  of  the  newly-elected  session  and  trustees  to 
direct  the  use  of  the  church.  See  the  decree,  IS  Wall.  697  bot- 
tom et  seq.    The  statement  of  Mr.  Wallace,  the  reporter,  at  the 
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bottom  of  page  681  y  was  not  called  for  by  the  caae,  and  is  inao- 
curate  unless  confined  to  that  particular  case,  where  the  church 
was  organized  under  a  special  charter. 

Lynd  v.  Menzies,  4  Vr^  ^GS^  was  an  action  by  a  minister  of  the 
Protestant  Episcopal  church,  against  a  portion  of  the  wardens 
and  vestrymen,  for  damages  for  preventing  his  access  to  the 
church  on  Sunday  for  the  purpose  of  o£Bciating  as  a  clergymau. 
His  right  to  recover  was  put  by  the  learned  chief-justice  upon 
the  ground  that  by  the  constitution  of  the  Protestant  Episcopal 
Church  in  North  America  the  bishop  had  the  absolute  right  to 
appoint  a  clergyman,  and,  when  appointed,  such  clergyman  has 
the  right  to  officiate  in  the  church  on  Sunday.  His  standing  Id 
that  case  was  at  least  as  strong  as  that  of  a  pastor  of  the  Pres- 
byterian church  who  had  been  duly  called  by  a  vote  of  the  con- 
gregation and  installed  as  pastor  of  the  church.  The  trustees 
in  such  case,  as  in  Morgan  v.  Rose,  would  have  no  right,  without 
special  authority  from  the  congregation^  to  exclude  a  Presby- 
terian pastor  from  officiating.  The  legal  right  of  the  clergyman 
in  Lynd  v.  Menzies  was  said  to  be  in  the  nature  of  an  easement  iu 
the  part  of  the  church  in  which  he  performed  his  duty,  and  was 
likened  by  the  chief-justice  (at  p.  168)  to  that  of  a  pew-holder 
or  attendant  in  the  church  for  worship,  about  whose  1^1  right 
there  can  be  no  question. 

The  case  of  WhiUdker  v.  MitchenoTy  10  Stew.  Eq.  ff,  was  a  bill 
in  equity  filed  by  a  minister  of  the  Methodist  Episcopal  denomi- 
nation and  certain  members  of  the  church,  against  the  trustees, 
to  enjoin  them  from  locking  the  church  on  Sunday  against  the 
minister  and  the  congregation.  The  trustees  put  their  defence 
upon  the  ground  that  they  were  authorized  and  directed  by  a 
majority  of  the  congregation  to  close  the  church  against  the  pastor. 
Dr.  "Whittaker.  He  had  been  duly  appointed  according  to  the 
constitution  of  the  Methodist  Episcopal  church  to  the  pastorate 
of  that  congr^ation,  and  Chancellor  Runyon  held  that  the  ma- 
jority had  no  right  to  close  the  doors  of  the  church  against  him 
when  he  wished  to  officiate  on  Sunday. 

But  here  it  will  be  observed  that  the  complainants  were  not 
only  the  minister,  but  certain  members  of  the  congregation, 
representing,  presumably,  a  minority  thereof. 
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Neither  of  these  cases  militates  against  the  general  principle 
of  law  that  only  the  members  of  the  congregation,  as  the  ceatuia 
que  trustent,  have  a  right  to  a  standing  in  a  civil  court  to  prevent 
a  misuse  of  the  property  of  the  society. 

The  act  of  Marcli  25th,  1881  (P.  L.  of  1881  p.  S56 ;  Rev. 
Sup.  p.  865)y  recognizes  this  principle  and  attempts  to  create  a 
standing  in  the  civil  courts  of  this  state  for  the  highest  judicatory 
of  the  particular  sect,  which  in  this  case  is  the  General  Assembly. 

2.  But  admitting  that  the  complainants,  or  one  of  them,  have 
standing  in  some  capacity  for  present  purposes,  let  us  inquire 
whether  there  has,  in  fact,  been  any  breach  of  trust  committed 
by  the  defendant  corporation. 

The  following  facts  are  clearly  set  forth  in  the  bill  and  answers, 
which  are  called  for  under  oath,  that  of  the  defendant  corporation 
being  under  its  corporate  seal,  and  it  was  admitted  by  complain- 
ants' counsel  that  so  far  as  the  facts  do  not  appear  in  the  bill  they 
are  correctly  set  forth  in  the  answers. 

Shortly  prior  to  the  Ist  of  May,  1894,  the  settled  pastor  of 
the  church  had  died  and  the  pastorate  was  vacant ;  whereupon 
the  session,  by  leave  of  the  Presbytery,  and  by  express  direction 
of  the  congregation,  employed  the  defendant  Widdemer  to  supply 
the  pulpit  for  six  months  from  the  1st  of  May,  at  a  salary  ot 
$100  per  month,  and  he  entered  upon  the  service,  but  did  not 
enter  into  or  occupy  the  manse  or  parsonage  prior  to  November 
1st,  1894. 

At  a  session  of  the  Presbytery  of  Monmouth  held  on  the  2d 
and  3d  of  October,  1894,  that  body  directed  the  session  of  the 
church  to  discontinue  the  services  of  Mr.  Widdemer  until  his 
credentials  should  be  presented  to  the  standing  committee  of 
the  Presbytery  and  by  them  approved,  and  a  special  committee 
was  appointed  to  visit  the  church  and  explain  the  action  of  the 
Presbytery ;  and  it  was  further  resolved  that  ike  request  of  the 
session  of  the  defendant  church  to  supply  the  pulpit  for  the  next 
six  months  be  granted,  and  that  the  Rev.  Charles  Everett  (one  of 
the  complainants  herein)  be  moderator  of  the  session  of  said 
church  while  it  is  without  a  pastor. 

Later^  on  October  17th,  the  Presbytery  passed  this  resolution  : 

33 
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"The  question  of  the  continued  employment  of  the  Rev.  Howard  T.  Wid- 
demer  by  the  session  of  the  First  Church  of  Asbury  Park,  having  been  long 
and  faithfully  considered,  the  matter  appears  so  complicated  and  doubtful  that 
we  are  convinced  the  best  interests  of  that  church  will  be  promoted  by  his  no 
longer  serving  them  as  their  minister,  and  so  affectionately  but  firmly  direct 
them  to  discontinue  his  services." 

And  the  services  were  discontinued  temporarily. 
.  On  the  27th  of  October  the  session  of  the  church,  being  peti- 
tioned in  writing  by  a  majority  of  the  congregation  for  that 
purpose,  called  a  meeting  of  the  congregation  to  be  held  on  the 
29th  of  October,  for  the  purpose  of  considering  the  then  existing 
posture  of  affairs  in  said  church  and  to  arrange  for  the  supply 
of  the  pulpit.  This  was  strictly  in  accordance  with  Presby- 
terian practice.  The  congregation  met  on  that  day  and  the 
following  resolution  was  unanimously  adopted  : 

'^Beaolvedj  That  in  view  of  the  faithful  and  efficient  services  of  the  Rev. 
Howard  T.  Widdemer  during  the  past  summer,  this  congregation  do  hereby 
instruct  the  session  to  employ  him  as  a  supply  for  one  year  from  November 
1st,  1894,  at  the  annual  salary  of  twelve  hundred  dollars  per  annum,  to  be 
paid  in  regular  monthly  installments,  together  with  the  use  of  the  parsonage 
connected  with  the  church." 

Widdemer,  acting  under  that  resolution,  accepted  the  employ- 
ment and  entered  into  the  possession  of  the  manse,  and  occupied 
the  pulpit  as  a  supply  from  the  first  Sunday  in  November,  1894, 
to  Easter  Sunday  in  April,  1895,  when  he  ceased  to  occupy  the 
pulpit  and  discontinued  his  services  as  a  supply  or  temporary 
pastor. 

On  the  2d  of  November  immediately  succeeding  the  congr^- 
tioual  meeting  of  the  29th  of  October,  the  resolution  of  the  con- 
gregation of  October  29th  was  presented,  read  and  considered  by 
the  session  at  a  regular  meeting,  but  no  official  action  was  taken 
in  carrying  the  resolution  into  effect,  or  protest  entered  against 
it.  No  notice  was  taken  by  the  Presbytery  of  this  action  of  the 
congregation  and  the  session,  until  the  9th  of  April,  1895,  when 
the  Presbytery  resolved  tliat  it  judged  it  best  under  existing  cir- 
cumstances to  take  the  supplying  of  the  pulpit  of  the  defendant 
church  into  its  own  hands,  and  accordingly  directed  the  committee 
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ou  supplies  '^  to  send  a  suitable  {>erson  on  each  Sabbath  after  next 
Sabbath,  until  further  direction  from  Presbytery,"  and  they  au- 
thorized the  defendant  Widdemer  to  preach  in  the  pulpit  at 
morning  service  on  the  14th  of  April  then  next.  After  the  14th 
of  April  Widdemer  ceased  to  preach.  In  the  meantime,  as  stated 
by  counsel  and  admitted  at  the  argument,  the  Presbytery  disci- 
plined the  members  of  the  session  for  permitting  Mr.  Widdemer 
to  preach  in  pursuance  of  the  resolution  of  the  congregation,  and 
suspended  alt  of  them  but  one,  Mr.  Ford,  the  complainant. 

On  the  3d  of  May,  1895,  the  congregation  had  a  meeting,  at 
which  tliey  protested  against  the  action  of  the  Presbytery  of 
Monmouth  which  had  resulted  in  depriving  them  of  the  services 
of  Mr.  Widdemer,  and  then  passed  this  resolution : 

"Resolvedf  aim^  That  inasmuch  as  Mr.  Widdemer  moved  into  the  parsonage, 
November  1st,  1894,  in  accordance  with  the  vote  of  the  congregation  giving  it 
to  him  for  one  year,  therefore,  to  keep  faith  with  him,  the  trustees  be  requested 
to  allow  him  the  use  of  the  parsonage,  free  of  all  charge,  until  November  1st, 
1895,  unless  a  pastor  for  the  church  shall  be  chosen  before  that  date  who 
wishes  to  occupy  it" 

And  further, 

"  That  the  trustees  of  our  church  be  and  they  are  hereby  instructed  to  fulfill 
the  contract  entered  into  with  Rev.  Mr.  Widdemer  on  November  1st,  1894,  for 
a  salary  of  twelve  hundred  dollars  for  one  year,  and  continue  paying  this  salary 
oniil  the  year  expires." 

Such  payment,  however,  had  never  been  made. 

In  the  month  of  April,  a  committee  of  the  Presbytery  served 
formal  notice  upon  the  secretary  of  the  board  of  trustees,  in  which 
they  say  that  they  are  directed  to  say  to  the  trustees  that  ^Uhey  are 
directed  to  cause  Mr,  Widdemer  to  vacate  the  manse  vnthin  such 
reasonably  short  time  as  they  shall  deem  expedient  and  to  take 
such  measures  as  shall  preclude  his  intrusion  into  the  pulpit  or 
other  church  property  in  his  ecclesiastical  functions."  After  a 
consideration  of  the  matter,  a  conference  with  Mr.  Widdemer 
and  further  notices  from  the  Presbytery,  it  was  finally  resolved, 
At  a  meeting  of  the  board  of  trustees,  on  the  20th  of  June,  1895, 
that  the  board  accede  to  the  request  of  the  congregation  made  in 
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their  resolution  of  the  3d  of  May,  that  Mr.  Widdemer  be  allowed 
the  free  and  uninterrupted  use  of  the  parsonage  until  November 
Ist,  1895,  unless  a  pastor  of  the  church  should  be  chosen  before 
that  time  who  wished  to  occupy  it. 

The  facts  are  that  Mr.  Widdemer  had  moved  his  furniture 
into  the  parsonage,  and  was  occupying  it ;  that  the  church  was 
the  owner  of  no  furniture,  and  it  was  not  practicable  for  them  to 
rent  it  without  furniture,  and  they  could  put  it  to.no  beneficial 
use  until  they  should  settle  a  pastor. 

It  seems  to  me  that  the  resolution  of  the  parish  meeting  of 
October  29th,  1894,  and  its  acceptance  by  Mr.  Widdemer  moving 
into  the  manse  and  the  actual  commencement  of  the  performance 
of  the  duties  of  supplying  the  pulpit  amounted  to  a  contract 
between  the  parties.  It  is  true  that  in  order  to  make  it  binding 
at  law  upon  the  defendant  corporation  it  was  necessary  that  it 
should  be  ratified  by  the  trustees.  Miller  v.  Baptist  Churchy  1 
Harr,  S61.  But  the  trustees  were  bound  to  rstfify  in  law  a  con- 
tract made  by  their  ceatuis  que  trustent^  and  their  silence  and 
acquiescence  in  the  taking  possession  by  Mr.  Widdemer  amounted 
to  a  ratification  and  adoption  of  the  action  of  the  congregation. 
Hence  it  seems  to  me  that  it  was  at  least  doubtful  whether  Mr. 
Widdemer,  if  he  had  insisted  upon  the  performance  of  the  con- 
tract on  his  part,  would  not  have  had  a  strong  show  of  a  right  to 
recover  at  law  for  his  services.  It  is  true  that  the  contract  was 
made  without  the  consent  of  the  Presbytery,  but  as  I  understand 
the  rules  of  the  Presbyterian  church  that  consent  was  not  neces- 
sary, provided  the  consent  of  the  session  was  had.  The  session 
in  this  case  took  no  action  whatever.  They,  as  well  as  the 
trustees,  did  not  protest,  but  acquiesced  in  the  action  of  the  con- 
gregation. Hence  their  consent  would  be  implied,  precisely  as 
would  that  of  the  trustees.  I  think  the  doctrine  of  MiUer  v. 
Baptist  Church  goes  to  that  extent  It  does  not  appear  that  any 
individual  member  of  the  congregation,  being  in  the  minority 
and  asserting  his  rights  as  one  of  a  minority,  protested  against 
the  action  of  the  majority  of  the  congr^ation  in  the  resolu- 
tion of  October  29tb,  1894.  The  bill  makes  no  such  case.  On 
the  contrary,  it  appears  that  the  action  of  the  congregation  was 
unanimous. 
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I  am  unable  to  see  where  the  trustees  were  guilty  of  any  breach 
of  trust.  They  acted  in  strict  accordance  with  the  direction  of 
the  congregation.  They  were,  in  ray  judgment,  not  bound  to 
pay  the  least  attention  to  the  mandate  of  the  Presbytery  in  the 
matter  of  the  parsonage  or  manse,  for  the  reason  that  the  Pres- 
bytery had  no  jurisdiction  over  the  church  in  the  matter  of  the 
use  and  disposition  of  its  temporalities.  I  have  already  pointed 
out  the  difference  in  the  character  of  a  church  edifice  and  a  par- 
sonage or  manse.  The  latter  is  a  pure  temporality,  and  is  not 
within  the  jurisdiction  of  the  spiritual  authorities  and  judicatories 
of  the  church. 

The  rule  is  fundamental  in  dealing  with  the  judgments  of  all 
courts,  and,  above  all,  of  judicatories  of  this  nature,  that  the 
question  whether  or  not  the  subject-matter  be  within  the  juris- 
diction of  the  court  is  always  open  to  question. 

The  doctrine  of  the  supreme  court  of  the  United  States  in  the 
case  of  the  Wajnut  Street  Church  of  Louisville,  Kentucky 
( Watson  v.  Jones,  13  Wall,  679),  is  not  in  conflict  with  this 
principle.  The  subject-matter  of  that  controversy  was  the  right 
to  control  the  use  of  a  sacred  church  edifice,  and  not  a  manse. 
That  right  of  control  depended  upon  the  question  whether  certain 
persons  were  or  were  not  duly  elected  elders  of  the  church,  and 
that,  again,  depeni]ed  upon  whetl^er  or  not  certain  proceedings 
of  the  Synod  of  Kentucky,  under  which  they  were  elected,  were 
or  were  not  binding.  It  had  been  held  in  the  case  of  Watson  v. 
Avery,  2  Bush  S3S,  that  the  action  of  the  Synod  in  question 
'was  void  because  it  was  not  in  accordance  with  the  constitution 
of  the  church.  The  question  whether  it  was  or  was  not  in  ac- 
cordance with  the  constitution  of  the  church  was  one  wholly  of 
procedure.  It  was  not  disputed  but  that  the  Synod  might  have 
taken  the  action  in  question  if  the  matter  had  been  properly 
brought  before  it.  Tlie  decision  of  the  state  court  was  by  a 
divided  court,  and  the  dissenting  opinion,  found  in  ^  Bush 
363  et  seq,,  shows,  as  it  seems  to  nie,  that,  as  a  matter  of  pro- 
cedure, it  was  unexceptionable.  When  the  case  came  before  the 
federal  court  the  question  of  jurisdiction  was  again  raised  and 
dealt  with  {IS   Wall.  732,  733)  \   and  the   fundamental  prin- 
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ciple  that  jurisdiction  over  the  subject-matter  was  open  to  inquir}' 
was  not  denied^  but  it  was  held  that  the  Synod  had  jurisdiction 
of  the  subject-matter,  and  its  action  was  final. 

I  refer,  on  this  subject,  to  the  learned  note  of  Judge  Redfield 
to  Gartin  v.  Pennick,  9  Am,  L.  Reg,  (N.  S,)  2^0,  and  to  the 
note  of  the  same  learned  judge  to  Chase  v.  Cheney,  10  Am,  L, 
Reg.  3QS,  and  to  that  of  Chief- Justice  Fuller  to  the  same  case 
{2it  pp.  313  etaeq.) 

Now  I  fail  to  find  anywhere  in  the  constitution  of  the  Presby- 
terian church,  or  in  any  decided  case,  any  foundation  for  the 
notion  that  any  church  judicatory  of  that  church  has  any  control 
over  the  secular  property  of  a  society.  This  seems  to  arise  from 
the  very  nature  of  things.  Such  judicatories,  as  we  have  already 
seen,  have  no  control  over  the  church  edifice,  in  this  state  at  least, 
as  against  the  will  of  the  society,  except  to  declare  whether  or 
not  a  certain  proceeding  is  or  is  not  according  to  the  tenets  of  the 
denomination.  No  such  church  judicatory  can  impose  on  even 
a  sacred  edifice  within  its  jurisdiction  any  particular  use  of  it 
against  the  will  of  the  owners.  The  power  of  a  judicatory  over 
the  sacred  edifice  is  prohibitory  only.  But  with  regard  to  the 
profane  edifice  they  have  no  jurisdiction  or  power  whatever. 
Tlie  Presbytery  is  a  voluntary  association  of  church  societies, 
and  derives  all  its  powers  from  its  constituents.  It  serves  as  a 
bond  of  union  between  the  congregations.  Its  object  is  to  pre- 
serve soundness  of  doctrine,  regularity  of  discipline,  and  to 
concert  measures  for  promoting  knowledge  of  religion,  prevent- 
ing irreligiou,  infidelity  and  immorality;  to  license  candidates 
for  the  ministry,  and  to  ordain,  install,  remove  and  judge  min- 
isters ;  and  to  appoint  moderators  over  the  sessions  of  vacant 
churches,  and  to  furnish  supplies  for  the  vacant  church.  But,  as 
we  have  seen,  they  cannot  do  this  against  the  will  of  the  congre- 
gation. The  society  itself,  in  its  collective  capacity,  has  the 
power  to  close  its  doors  against  the  Presbytery,  if  unanimous  in 
that  regard  ;  and  if  not  unanimous,  it  has  the  power  to  refuse  tQ 
pay  for  the  supplies  sent  by  the  Presbytery.  Presbyteries  have 
power  of  visitation  over  churches,  but  it  is  wholly  spiritual  and 
advisory,  and  they  have  also  the  power  to  unite  or  divide  con- 
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gregatious,  at  tlie  request  of  the  people,  and  to  form  and  receive 
new  congregations ;  but  they  cannot  divide  a  congregation  against 
its  will,  nor  unite  two  against  their  will.  Their  action  in  this 
r^ard  is  purely  one  of  assistance  and  recognition,  and  is  wholly 
spiritual. 

The  Presbytery  in  this  case  had  the  right,  if  the  question  was 
properly  brought  before  it,  to  determine  that  the  Rev.  Mr.  Wid- 
demer  was  not  a  proper  person  to  occupy  the  pulpit  of  that  church 
and  act  as  its  temporary  pastor;  and  if  a  majority  of  the  congrega- 
tion refused  to  be  guided  by  the  judgment  of  the  Presbytery  and 
jiersisted  in  the  employment  of  Mr.  Widdemer,  then,  as  I  have 
before  observed,  any  one  of  the  minority  had  a  right  to  ask  a 
court  of  equity  to  enjoin  the  majority  from  employing  him. 
Bat  the  entire  congregation  having  acquiesced  in  such  employ- 
ment, and  having  failed  to  protest  or  take  action  in  the  civil 
courts  to  prevent  it  until  after  the  contract  was  not  only  made 
but  partly  performed,  I  do  not  see  what  cause  of  complaint  there 
can  be.  The  minority,  if  any  there  be,  including  the  complain- 
ant Ford,  are  estopped  by  their  silence.  And,  above  all,  I  see 
nothing  in  the  facts  to  militate  against  the  validity  of  the  con- 
tract. In  any  view  it  was  a  dotibtful  question,  and  the  resolution 
of  May  3d,  directing  that  Mr.  Widdemer  might  have  the  use  of 
the  parsonage  free  until  it  was  needed  for  another  pastor,  was  a 
fair  compromise  of  the  question,  and  having  been,  as  it  apj^ears 
to  have  been,  accepted  by  Mr.  Widdemer  in  lieu  of  payment  of 
his  monthly  stipend,  and  of  all  damages  for  the  breach  of  con- 
tract, I  can  see  nothing  like  a  breach  of  trust  in  the  trustees 
permitting  the  resolution  of  compromise  to  be  carried  out.  They 
have  no  power  to  turn  Mr.  Widdemer  out  of  the  parsonage  even 
if  they  were  so  disposed;  and  I  know  of  no  authority  on  the 
part  of  the  Presbytery  or  any  other  church  judicatory  to  command 
them  to  do  so. 

I  have  alluded  to  the  fact  that  the  authorities  are  not  unani- 
mous in  upholding  the  right  of  the  minority  against  the  will  of 
the  majority  in  all  instances.  And  it  is  impossible  not  to  feel 
that  in  the  absence  of  any  express  trust  imposed  by  the  deed  of 
conveyance,  and  where,  as  here,  the  trust  is  implied  merely  from 
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the  use  of  the  word  "  Presbyterian  '^  and  the  connection  with  a 
Presbytery,  it  is  hardly  in  accordance  with  republican  principles 
and  the  spirit  of  the  age  that  the  majority  of  the  congr^tioo, 
who  actually  furnish  the  money  to  pay  the  pastor  to  preach  and 
minister  to  them,  should  not  have  the  right  to  choose  him.  And 
I  may  venture  the  remark  that  the  victory  of  the  minority  over 
the  majority  in  such  cases  will- generally  prove  barren  in  that  it 
will  tend  to  reduce  the  income  of  the  church,  and  the  judica- 
tories have  no  power  of  taxation.  Hence  the  courts  should,  and 
I  think  do,  proceed  cautiously  in  sustaining  the  minority  against 
the  majority,  and  interpose  only  in  clear  cases  of  serious  diversion 
of  property.  In  the  present  case  the  alleged  diversion  or  breach 
is  but  trifling.  It  is  apparent  that  the  suit  is  prompted  by  the 
Presbytery  as  a  matter  of  discipline.  That  consideration  can 
have  no  weight  with  this  court. 

I  will  advise  that  the  injunction  be  refused,  with  costs. 


John  Firth 

V. 

Francis  Rowe. 


1.  A  lessee  for  a  term  of  years,  at  a  monthly  rent,  erected  buildings  upon 
the  premises,  and  then,  for  a  present  consideration,  underlet  them  for  the 
balance  of  his  term,  reserving  the  same  rent  as  that  reserved  in  his  lease,  and 
took  back  a  chattel  mortgage,  duly  recorded  as  such,  from  the  subtenant,  fiV^ 
the  lease  and  buildings,  lo  secure  the  consideration  of  the  sublease.  The  buI)- 
tenant  surrendered  the  term  to  the  principal  landlord. — HeW,  that  the  sublease 
amounted  to  an  assignment  of  the  original  lease,  and  that  the  surredder  was 
void  as  to  the  holder  of  the  mortgage. 

2.  The  buildings  wete  erected  for  the  purpose  of  a  livery  stable,  by  expr** 
permission  in  the  original  lease.  SanhU  that  they  were  removable  as  trade 
6xtures. 

Order  to  show  cause  why  injunction  should  not  issue. 
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The  complainant,  being  the  owner  of  a  piece  of  vacant  land 
in  East  Orange,  executed  a  lease  of  it  on  the  23d  day  of  January, 
1891,  to  W.  J.  Morfilt,  for  the  term  of  five  years  from  the  Ist 
day  of  February  then  next,  at  an  annual  rent  of  $180,  with 
privil^e  to  the  lessee  of  purchasing  the  same  at  f  2,000.  The 
instrument  executed  by  tlie  parties  is  composed  partly  of  print 
and  partly  of  writing,  and  contained  this  clause : 

"And  the  said  party  of  the  second  part  do  farther  promise  and  agree  that 
they  will  not  relet  or  underlet  the  whole  or  any  part  of  said  premises,  nor 
assign  this  lease,  nor  use  or  permit  any  part  thereof  to  be  used  for  any  other 
purpose  than  building  9uch  huMdings  that  are  needed  in  carrying  on  the  livery  sUMe 
buainesSj  without  the  written  consent  of  the  said  party  of  the  first  part" 

8o  much  of  the  usual  printed  covenant  as  provided  for  keep- 
ing the  premises  in  repair,  appears  to  have  been  erased.  There 
are  several  other  erasures  in  the  lease  which  are  not  noted  in  the 
attestation  clause.  This  lease  was  acknowledged  on  the  8th  of 
January,  1892,  nearly  a  year  after  its  date,  and  recorded  on  the 
22d  of  January,  1892,  in  the  proper  book  of  deeds  for  Essex 
county. 

So  far  as  appears,  this  lease  was  not  executed  in  duplicate.  It 
is  signed  by  both  parties. 

On  the  13th  of  April,  1891,  the  complainant  executed  another 
lease  of  the  same  premises  to  Morfilt  for  the  term  of  five  years 
from  the  1st  of  February,  1891,  with  the  same  privilege  of  pur- 
chasing for  $2,000,  and  at  the -same  rent,  and  with  the  same 
provision  with  regard  to  "  building  such  buildings  that  are 
needed  in  carrying  on  the  livery  stable  business."  In  that  docu- 
ment the  covenant  to  keep  the  premises  in  as  good  repair  as  the 
same  shall  be  at  the  commencement  of  the  term  is  not  erased.  A 
clause  is  added  giving  the  lessee  the  privilege  of  subletting 
the  premises.  That  lease  is  not  recorded.  It  was  executed  in 
duplicate. 

By  writing  dated  on  the  same  day,  Morfilt,  the  lessee,  sublet 
the  premises  to  a  firm  called  Dietrich  &  Losey,  for  the  term  of 
four  years  and  ten  months  from  the  1st  of  April,  1891,  at  the 
same  yearly  rent,  with  the  same  privileges. 
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Between  the  giving  of  the  lease  from  the  complainant  to 
Morfilt  and  the  sublease  from  Morfilt  to  Dietrich  &  Losey, 
Morfilt  had  built  upon  the  premises  a  stable  and  carriage-house 
proper  for  carrying  on  the  busineas  of  keeping  a  livery  stable. 
But  on  the  11th  of  April,  1891,  two  days  before  the  date  of  the 
lease  from  Morfilt  to  Dietrich  &  Losey,  Dietrich  &  Losey  exe- 
cuted to  Morfilt  a  chattel  mortgage  to  secure  $2,250,  the  schedule 
of  which  contains,  among  other  things,  the  following: 

"  Stable  and  carriage-house  erected  by  said  Morfilt  on  the  premises  in  tbe 
pear  of  No.  108  Main  street,  East  Orange,  leased  by  him  of  John  Firth  Tor  the 
term  of  five  years.  *  *  ♦  Lease  given  by  John  Firth  to  said  William  J. 
Morfilt  for  five  years,  of  the  above-mentioned  premises  in  the  rear  of  No.  108 
Main  street,  East  Orange ;  also  the  good-will  and  \rade  of  the  moving,  express 
and  livery  business." 

That  document  was  executed  and  acknowledged  on  the  11th 
of  April,  1891,  and  recorded  on  the  20th  of  April,  1891,  in  the 
proper  book  of  chattel  mortgages  in  Essex  county. 

On  the  11th  of  April,  1892,  Morfilt  Assigned  this  mortgage  to 
the  defendant,  Francis  Rowe. 

On  the  same  11th  day  of  April,  1892,  Morfilt  underlet  the 
premises  to  Rowe  by  writing  endorsed  on  one  copy  of  the  lease 
of  the  13th  of  April,  1891,  from  Firth  to  him. 

Losey  retired  from  the  business,  and  Dietrich  became  the  sole 
tenant  in  possession  of  the  premises  under  the  sublease  from 
Morfilt  to  Dietrich  &  Losey.  On  the  17th  of  June,  1893, 
Dietrich,  by  writing  under  seal,  released  the  complainant  from 
the  right  and  option  of  purchase  contained  in  the  lease.  Dietrich 
also  surrendered  the  lease  to  Firth,  and  took  a  new  lease  from 
him  of  the  premises  contained  in  the  first  lease  and  an  additional 
lot  adjoining. 

In  July,  1895,  Rowe  entered  upon  the  possession  of  the  leased 
premises  under  his  mortgage,  and  of  the  movable  goods  and  chat- 
tels contained  in  it,  and  advertised  the  same  for  sale,  including 
a  sale  of  the  stable  and  carriage-house,  treating  them  as  chattels, 
and  complainant  files  his  bill  to  enjoin  such  sale. 

On  the  filing  of  the  bill  an  order  to  show  cause  why  an  injunc- 
tion should  not  be  issued  was  granted,  and  on  the  return  of  that 
order  the  defendant,  Rowe,  appeared  and  answered. 
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Mr.  Francis  J.  McOoroan^  for  the  complainant. 

Mr,  Philemon  Woodrvffy  for  the  defendant. 

Pitney,  V.  C. 

Two  questions  were  discussed— ^r8<,  whether  or  not  the  sur- 
render of  the  lease  by  Dietrich  to  the  complainant,  and  the  release 
of  the  right  of  purchase,  was  valid  and  cut  off  Rowe's  interest ; 
second,  whether  the  stable  and  carriage-house  are  fixtures  and 
not  removable  between  landlord  and  tenant,  or  whether  they  are 
chattels  capable  of  being  removed  as  trade  fixtures. 

With  regard  to  ihQ  first  question  : 

It  was  settled  by  the  cas6  of  Hvichinson  v.  Bramhally  15  Stew. 
Eq.  372y  that  a  mortgage  on  a  leasehold  interest  of  this  kind 
was  good  and  sufficient  if  recorded  as  a  chattel  mortgage. 

In  that  case  it  appears  by  the  report  in  18  Stew.  Eq.  84,  that 
there  were  two  chattel  mortgages,  in  one  of  which  the  only 
property  mentioned  in  the  schedule  was  "  the  building  known 
as  McChesney  &  Hutchinson's  ice  cream  manufactory."  In  the 
other  mortgage  the  property  described  is  mentioned  as  "machin- 
ery, the  building  and  the  leasehold  interest.''  Mr.  Justice  Van 
Syckel,  in  commenting  on  these  mortgages  {15  Stew.  Eq.  38^)y 
says  :  "  In  legal  effect  these  mortgages  do  not  differ.  They  both 
cover  the  interest  of  McChesney  &  Hutchinson  in  the  said  build- 
ing and  land.  The  surplus  in  court  stands  in  the  place  of  such 
leasehold  interest  as  the  lessees  had.'' 

Applying  that  rule  here,  I  take  it  I  must  hold  that  the  chattel 
mortgage,  describing,  as  it  does  specifically,  the  buildings,  and 
then  mentioning  "lease  given  by  John  Firth  to  William  J. 
Morfilt  for  five  years  of  the  above-mentioned  premises,"  covers 
the  leasehold  interest,  and  having  been  promptly  recorded,  passed 
the  title  by  way  of  mortgage  in  the  lease  to  the  mortgagee.  It 
is  true  that  the  mortgage  was  executed  not  by  Morfilt,  the  lessee, 
but  by  his  sublessees,  Dietrich  &  Losey,  back  to  Morfilt  tosecfure 
the  consideration  money  on  a  sale  by  the  latter  to  the  former,  but 
the  sublease  from  Morfilt  to  Dietrich  &  Losey  was  in  effect  an 
assignment  of  the  lease,  for  it  was  given  for  the  precise  unex- 
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pired  term  of  the  lease^  aud  reserved  precisely  the  same  amount 
of  rent  as  did  the  original  lease. 

It  seems  to  be  clear  enough  that  the  effect  of  sueli  an  under- 
lease was  that  of  an  assignment  of  the  whole  term.  TayL  Land, 
&  T.^  16  and  noU,  and  §  109.  The  attempt  on  the  part  of 
Dietrich  and  the  complainant  to  destroy  the  lease  and  option 
of  purchase  by  a  surrender,  must  £ail  as  against  Morfilt  as  mort- 
gagee, and  Rowe,  the  defendant,  as  his  assignee. 

The  second  question  is  as  to  whether  or  not  the  stable  and 
carriage-house  must  be  considered  as  trdde  fixtures  which  may 
be  removed  at  or  before  the  end  of  the  term.  The  case  is  on 
the  border  line,  and  the  authorities  are  not  in  accord  on  the  sub- 
ject, but  after  careful  examination  of  such  as  are  within  my 
reach,  I  come  to  the  conclusion  that  these  buildings  must  be 
considered,  at  least  upon  the  evidence  submitted  upon  the  hear- 
ing of  this  motion,  as  trade  fixtures.  The  evidence  as  to  the 
character  of  their  attachment  to  the  ground  is  not  at  all  clear, 
and  the  affidavits  give  results  rather  than  facts.  But  I  find 
nothing  to  indicate  that  they  are  fastened  to  the  ground  in  any 
other  way  than  by  placing  them  upon  brick  or  stone  foundations, 
to  which  they  are  not  attached  except  by  their  weight.  Be  that 
as  it  may,  they  are  not  a  part  of  another  structure.  The  lot 
was  vacant  when  the  lease  was  executed,  an<J  the  buildings  were 
wholly  erected  by  the  lessee.  They  may  be  removed  in  toto  and 
the  premises  remain  in  as  good  condition  as  they  were  before 
they  were  placed  thereon.  In  this  respect  the  case  differs  from 
that  of  an  addition  to  a  previous  building  or  of  a  piece  of 
machinery  affixed  to  a  previous  building  already  on  the  prem- 
ises, which  cannot  be  removed  without  serious  injury  to  the 
premises  as  they  were  at  the  time  of  the  demise.  I  find  nothing 
in  the  leases,  or  either  of  them,  to  indicate  what  was  the  inten- 
tion of  the  parties  in  that  regard.  In  that  respect  the  case  varies 
from  that  of  Dean  v.  HiUchinson,  13  Stew,  Eq,  83,  in  that  there 
the  lease  was  for  twenty  years,  and  the  lessees  agreed  that  unless 
they  erected  on  the  premises  within  four  months  from  the  date 
of  the  lease,  "  building  thirty  feet  by  sixty,  three  stories  high," 
the  agreement  should  be  void,  and  that  at  the  date  of  the  expira- 
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tion  of  the  term  tliey  would  quit  and  surrender  the  premises,  and 
that  they  should  then  be  in  as  good  state  and  conditioo  as  reason* 
able  use  and  wear  would  permit.  This  language  varies  from 
that  used  in  the  present  ease,  where  there  was  merely  permission 
given  to  erect  buildings  such  as  are  used  in  carrying  on  the 
livery  stable  business,  and  the  covenant  is  that  the  premises 
should  be  kept  in  as  good  repair  as  the  same  were  at  the  com- 
mencement of  the  term ;  while  in  one  of  the  leases  executed  that 
covenant  is  erased. 

Most  of  the  cases  cited  by  counsel  for  the  complainant  were 
those  of  mortgagor  and  mortgagee,  or  grantor  and  grantee,  where 
a  different  rule  prevails  from  that  applied  in  cases  of  landlord 
and  tenant.  The  question  was  carefully  examined  by  Judge 
Harris,  of  the  supreme  court  of  New  York,  in  King  v.  Wilcomb, 
7  Barb.  S6S;  and  again,  at  greater  length,  in  Dubois  v.  Kelly, 
10  Barb.  ^95,  and  all  the  cases  up  to  that  date  are  there  collected. 
In  that  case  the  keeper  of  a  hotel  on  leased  premises  erected  a 
bam  and  shed  built  on  a  stone  foundation,  on  a  side  hill,  for  use 
in  the  nature  of  a  stable  and  barn  in  connection  with  the  hotel. 
It  was  held  they  were  removable  as  trade  fixtures. 

To  the  same  effect  is  the  case  of  Ombony  v.  Jones,  19  N.  Y. 
£34'*  There  the  lessee  of  an  inn  erected  upon  the  demised  prem- 
ises a  ball-room  resting  upon  stone  posts.  Judgment  went  against 
him,  and  the  building  was  sold  at  sheriff's  sale,  and  it  was  held 
that  the  purchaser  got  a  good  title. 

The  leading  case  in  this  country  is  Van  Ness  v.  Pacard,  S 
Pet.  137.  So  a  dye-house,  seventy-five  feet  long,  thirty-five 
high  and  thirty  wide,  and  bolted  into  the  ground,  was  held 
removable  in  Talbot  v.  Whipple,  1^  Allen  177;  and  an  ice-house 
in  Antoni  v.  Belknap,  102  Mass.  193.  And  to  the  same  effect 
is  Ewett  Fixt.  p,  94  et  seq.,  where  all  the  cases  are  collected.  The 
cases  up  to  1879  are  collected  in  Tayl.  Land.  &  T.  {7th  ed,)  §  645. 

I  do  not  think,  however,  that  it  is  either  proper  or  necessary 
that  the  question  should  now  be  finally  determined. 

The  order  to  show  cause,  so  far  as  it  restrains  the  sale  of  the 
buildings  and  the  property  covered  by  the  chattel  mortgage, 
must  be  discharged,  and  the  sale  may  proceed  upon  condition 
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that  the  defendant  will  give  notice  at  the  sale  that  the  buildiugs 
are  not  to  be  removed  without  the  further  permission  of  the 
court.  The  term  does  not  expire  until  the  1st  of  Februaiy  next, 
and  the  complainant  must  prosecute  his  suit  as  rapidly  as  the 
practice  of  the  court  will  permit,  so  that  the  cause  may  be 
brought  to  a  final  hearing  before  the  end  of  the  term. 


53    626 

?!  So  Lillian  M.  Turner 


V. 


i^^^  Henry  J.  Houpt  and  Sarah  L.,  his  wife. 

53    536  . 


1.  False  representations,  knowingly  made  by  a  vendor  to  a  vendee  pretionfl 
to  the  sale,  as  to  the  character,  condition  and  value  of  the  property,  are  pre- 
sumed to  have  influenced  the  mind  of  the  purchaser,  even  though  he  had  iv\\ 
opportunity  to  observe  and  know  the  actual  truth,  and  the  burden  is  on  Oie 
vendor  to  prove  clearly  that  such  false  representations  did  not  influence  the 
vendee  in  making  the  sale. 

2.  The  true  test  of  mental  capacity,  whether  to  make  a  will  or  to  transact 
business,  is  the  ability  "clearly  to  discern  and  discreetly  to  judge"  of  the 
matter  in  hand. 

3.  A  higher  degree  of  mental  capacity  is  required  to  transact  the  business 
of  an  exchange  of  lands  than  to  attend  to  the  ordinary  aflfairs  of  every-day 
life  or  to  make  a  valid  will. 

4.  The  essence  of  the  continuance  of  a  lU  pendens  is  that  the  object,  subject- 
matter,  ground  of  relief  and  parties  should  remain  unchanged,  except  upon  a 
devolution  of  the  title  from  the  complainant.  An  amendment  which  does  not 
change  either  of  these,  but  is  a  mere  specification  of  additional  matters  of 
proof  of  the  ground  of  recovery,  i,  «.,  fraud,  does  not  make  a  new  suit,  even 
though  the  matter  so  set  up  becomes  in  the  end  the  ground  of  recovery. 

5.  Complainant,  by  his  bill,  asked  to  recover  in  equity  a  piece  of  land  from 
defendant,  upon  the  ground  that  title  thereto  had  been  obtained  from  com- 
plainant by  fraud  practiced  by  defendant,  specifiying  the  fraud.  The  defend- 
ant made  a  conveyance  pending  the  suit  to  a  third  party,  who  had  full  notice 
of  it.  After  conveyance,  complainant  amended  his  bill  by  adding  other  speci- 
fications of  fraud  of  the  same  character,  and  upon  proof  of  these  latter  specifi- 
cations obtained  a  decree. — Held,  that  the  maxim  ** pendente  lite  nihU  movehir 
applies. 
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6.  Complainant,  at  *a  time  when  his  mental  faculties  were  weakened  by  dis- 
ease, was  induced,  by  false  and  fraudulent  representations  made  by  defendant, 
to  convey  to  defendant  a  piece  of  land.  Shortly  afterwards,  and  after  com- 
plainant had  become  mentally  unfit  to  attend  to  business,  his  wife  discovered 
what  she  supposed  to  be  evidence  of  false  and  fraudulent  representations  made 
by  defendant  to  her  husband,  and  commenced  a  suit  in  chancery  in  his  name 
to  recover  the  land  so  conveyed,  on  the  ground  of  fraud,  specifying  the  matter 
which  she  discovered.  A  would-be  purchaser  from  the  fraudulent  grantee  of 
the  land  so  conveyed,  having  notice  of  the  suit,  inquired  into  the  specifications 
of  fraud  contained  in  the  bill  and  satisfied  himself  that  they  were  untrue,  and, 
among  others,  inquired  of  the  wife  and  learned  from  her  only  what  was  con- 
tained in  the  bill  and  also  of  the  incapacity  of  her  husband,  and  purchased 
the  lands.  Subsequently  the  wife  discovered  among  her  husband's  papers  evi- 
dence of  other  fraudulent  representations,  and  caused  the  bill  to  be  amended 
accordingly,  and  finally  succeeded  in  setting  aside  the  conveyance  upon  proof 
of  the  specifications  of  fraud  contained  in  the  amendment. — Heldj  that  the 
complainant  was  not  estopped  by  the  answers  made  by  the  wife  to  the  inquiries 
made  by  the  expectant  purchaser. 

On  bill,  amended  bill,  and  bill  of  review  and  answers. 

Mr,  Frank  P.  MeDermoU,  Mr.  Robert  8.  Clymer  and  M7\ 
Kuhlemeier  (of  Philadelphia),  for  the  complainant. 

Mr.  lAndley  M,  Garrison,  for  the  defendants. 

Pitney,  V.  C. 

The  object  of  the  bill  is  to  set  aside  an  exchange  of  real  prop- 
erties made  between  Albert  L.  Turner,  the  original  complainant, 
and  the  defendants  on  the  last  days  of  May,  1891. 

By  deed  dated  May  29th,  1891,  Dr.  Turner  and  his  wife,  the 
new  complainant,  Lillian  M.  Turner,  conveyed  to  Henry  J. 
Houpt  a  hotel  called  the  Norwood  inn,  and  some  vacant  building 
lots  at  Avon-by-the-Sea,  Monmouth  county ;  and  by  deed  of  the 
same  date  the  defendants  conveyed  to  Mrs.  Turner  a  farm  and 
woollen-mill  property  in  Maryland,  called  the  Mallalieu  mill, 
the  one  conveyance  being  the  consideration  for  the  other. 

The  general  allegation  of  the  amended  bill  is  that  the  defend- 
ant Houpt  made  false  and  fraudulent  representations  to  Dr. 
Turner  as  to  the  quality,  condition  and  quantity  of  land  in  the 
Maryland  property,  and  that  the  doctor  was  at  the  time  suffering 
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from  mental  disease  to  such  an  extent  as  to  render  him  h'able  to 
be  imposed  upon  by  such  false  and  fraudulent  representations, 
and  that  he  was  imposed  upon  thereby. 

The  circumstances  are  peculiar  and  complicated,  and  the  case 
will  be  best  understood  by  stating  them  somewhat  in  extenso  and 
in  the  regular  order  of  time. 

Dr.  Turner  was  a  physician,  and  practiced  his  profession  up 
to  the  year  1888.  At  that  time  he  was,  and  had  been  for  several 
years,  living  in  the  city  of  New  York.  He  had  a  fancy  for  real 
estate  operations,  and  was  the  owner  of  considerable  real  estate, 
among  others  the  hotel  and  vacant  lots  in  question  at  Avon-by- 
the-Sea,  formerly  known  as  Key  East.  He  gave  up  the  practice 
of  his  profession  in  1888,  and  also  his  permanent  residence  in 
New  York.  At  that  time  he  spent  his  summers  at  Avon-by-tbe- 
Sea  and  his  winters  in  Florida.  He  spent  the  winter  of  1890-91 
in  Florida,  with  his  wife.  In  March  of  that  year  he  went  North 
alone  on  business,  and  visited  his  sister  in  Connecticut.  While 
there  he  suffered  a  very  severe  attack  of  the  grippe,  which  affected 
his  mind  to  some  d^ree.  He  returned  to  Florida  the  latter  part 
of  March  and  remained  there  with  his  wife  until  the  latter  part  of 
April.  His  physical  health  improved,  but  the  disturbance  of  his 
mind  was  noticeable  by  his  wife  and  relatives,  though  not  to  per- 
sons who  were  not  acquainted  with  him  or  were  not  brought  in 
close  contact  with  him.  He  returned  to  the  North  with  his  wife 
in  the  latter  days  of  April,  1891,  stayed  a  few  days  in  New 
York  city,  and  then  took  up  his  residence  in  Philadelphia.  He 
owned  some  real  estate  in  the  neighborhood  of  Philadelphia  and 
employed,  as  real  estate  brokers,  a  firm  of  Barrows  &  Bliss  in 
that  city.  Mr.  Barrows  is  an  elderly  gentleman,  past  eighty 
years  old ;  Mr.  Bliss  is  a  younger  man.  He  placed  in  their 
hands  for  sale  or  exchange  the  Norwood  inn  at  Avon-by-the-Sea. 
At  that  time  the  defendant  was  the  owner  of  the  mill  property 
in  question  in  Maryland,  and  had  lived  on  it  for  at  least  a  year. 
He  placed  that  property  in  the  hands  of  a  real  estate  broker  in 
Philadelphia  by  the  name  of  Warbasse,  for  sale  or  exchange, 
with  a  description  of  the  property.  About  the  middle  of  May 
Mr.  Warbasse  met  Mr.  Barrows  in  the  latter's  o£Sce,  and  inquiries 


Digitized  by  Google  I 


8  Dick.  Ch.]  MAY  TERM,  1895.  629 

Turner  v,  Houpt 

passed  between  them  as  to  what  either  had  for  sale  or  exchange, 
and  Mr,  Warbasse  mentioned  to  Mr.  Barrows  this  Mallalieu 
property,  and  at  Mr.  Barrows'  request  wrote  a  description  of  it 
in  these  words : 

'*  Farm  of  400  acres,  and  a  two-set  woolen-mill,  at  Millington,  Md.,  69  mile» 
from  Philadelphia,  15  looms  and  648  spindles  and  full  set  of  the  best  machin- 
erj  to  correspond.  Building  50  x  120,  annex  20  x  40.  Dje-house  and  engine- 
room  attached.  Farm  of  400  acres,  divided  into  fields  of  40  acres  each  by 
hedge,  wire  and  post  fences.  Land  fine  land,  said  to  be  as  good  a  farm  as  there 
is  in  the  state.  Has  8,000  full-bearing  peach  trees,  9  tenant-houses,  store, 
17-room  mansion ;  farmer-house  and  barn,  stable  and  all  necessary  out-build- 
ings in  good  order.  The  whole  property  is  in  good  farming  condition  and  is 
valued  at  $40,000.    Less  mortg.  of  112,000  and  one  of  $5,000,  at  6  per  cent" 

This  paper  was  sh*own  to  Dr.  Turner  by  Mr.  Barrows,  and  the 
result  was  an  interview  between  Houpt  and  Dr.  Turner,  at  Bar- 
rows' office,  at  which  Mr.  Houpt  made  further  representations  as 
to  his  property  and  its  qualities.  As  to  the  cost,  to  wit,  that  the 
machinery  in  the  mill  had  cost  $30,000;  that  the  property  was 
rentable  at  a  large  rent,  and  that  there  was  valuable  iron  ore  and 
valuable  marl  upon  it ;  and  with  regard  to  the  incumbrances, 
that  the  first  mortgage  was  for  $12,000  or  $12,500,  and  the 
second  one  was  for  $5,000  and  given  to  secure  a  note  which 
could  remain  and  be  renewed  as  long  as  $200  was  paid  at  each 
renewal  at  the  end  of  three  months. 

In  pursuance  of  these  representations,  on  the  21st  of  May, 
the  parties  entered  into  a  written  agreement  in  duplicate,  in  these 
words : 

"Philadelphia,  May  21, 1891. 
"  This  agreement  made  in  the  city  of  Philadelphia,  the  day  and  year  above 
written,  by  and  between  H.  J.  Houpt,  of  the  city  of  Philadelphia,  of  the  one 
part,  and  Dr.  A.  L.  Turner,  of  the  city  of  Philadelphia,  of  the  other  part. 
Witneaseth,  that  the  said  party  of  the  one  part  agrees  to  convey  by  deed  unto 
the  said  party  of  the  other  part,  all  that  certain  farm  and  mill  property  known 
as  the  *  Mallalieu  Mill  Property '  and  situate  on  the  road  leading  from  Mill- 
ington  to  Church  Hill,  about  one  mile  from  Millington,  in  Queen  Anne  county, 
State  of  Maryland,  said  property  containing  in  all  about  400  acres,  and  fnore 
fuUy  described  in  attached  memorandum^  together  with  all  the  mill  machinery 
Ac  now  on  the  place,  and  belonging  to  the  said  party  of  the  one  part ;  said 
property  to  be  free  and  clear  from  any  and  all  incumbrances,  except  the  mort- 
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gages,  amounting  in  total  to  sixteen  thousand  and  nine  hundred  dollan 
($16,900)  and  title  to  be  marketable;  and  the  said  party  of  the  one  part 
agrees  to  take  from  the  said  party  of  the  other  part,  in  full  and  complete  pay- 
ment for  the  above  property,  the  hereinafter  described  property  which  the  said 
party  of  the  other  part  agrees  to  g^Ve,  i,  e.,  all  that  certain  property  situate  in 
Avon-by-the-Sea,  county  of  Monmouth  and  State  of  New  Jersey,  known  as 
the  *  Norwood  Inn,*  and  consisting  of  two  lots  of  ground  each  60  ft.  by  140 
it  &C.  *  *  *  This  agreement  to  be  binding  if  each  property  is  found  to 
be,  on  examination,  as  described  herein ;  and  if  the  second  mortgage  on  the 
farm  and  mill  property  can  be  arranged  satisfactorily  to  the  party  of  the  other 
part ;  at  the  time  of  settlement,  interest,  taxes  and  insurance  to  be  adjusted  br 
each  party.  This  agreement  is  binding  upon  the  heirs  and  executors  of  each 
party. 

"H.  J.  Houpt.  [l.  s.] 

"Barrows  &  Buss,  for  Dr.  A.  L.  Turner,  [l.  s.] 
"Witnesses — 

"RRWarbasse. 

"E-H.Warbasse." 

Annexed  to  it  at  the  time  it  was  executed  was  the  written 
description,  previously  given  by  Mr.  Warbasse  to  Mr.  Barrows, 
above  set  out.  Dr.  Turner  was  present,  although  liis  name  was 
signed  by  Barrows  &  Bliss,  and  Mr.  Warbasse  was  the  witness. 

Within  a  very  few  days  Mr.  Houpt,  Dr.  Turner  and  Mr. 
Barrows  visited  the  premises  in  Maryland,  and  were  on  the 
ground  between  an  hour  and  an  hour  and  a  half.  Dr.  Turner 
made  a  cursory  examination  of  them.  They  then  returned  to 
Philadelphia  and  signed  the  following  addition  to  the  agreement 
of  May  21st: 

"  The  above-described  properties  have  been  accepted  by  both  the  parties 
named  in  this  agreement. 

«H.  J.  Houpt.  [l.8.] 

^*  Babbows  &  Blisb,  for  A.  L.  Turner,  [l.  &] 
"  Witnesses — 

"E.  H.  Warbasse. 
"E.  H.  Warbasse." 

And  on  the  29th  the  deeds  were  made  and  executed.  No 
examination  of  the  title,  or  for  incumbrances,  was  made  by  Dr. 
Turner.  Instead  thereof  he  took  an  affidavit  made  by  Mr. 
Houpt  that  the  same  was  free  of  incumbrance,  except  |1 6,700. 
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That  affidavit  was  made  on  the  30th  of  May,  and  the  deeds  were 
presumably  delivered  on  or  about  that  day. 

Between  the  execution  of  the  agreement  and  the  execution 
of  the  deeds  Mr.  Houpt  had  renewed  the  note  secured  by  the 
second  mortgage  and  paid  $200  upon  it,  thereby  reducing  the 
incumbrance  that  mucli. 

Dr.  Turner  does  not  appear  to  have  observed  that  the  deed 
which  he  accepted,  while  not  describing  the  farm  by  metes  and 
bounds,  did  refer  to  the  conveyances  under  which  his  grantors 
claimed,  and  that  these  conveyances  called  respectively  for  two 
hundred  and  sixty-four  and  a  fraction  acres,  and  six  and  a 
fraction  acres,  in  all  two  hundr^  and  seventy  and  a  fraction 
acres;  but  upon  subsequent  visits  to  the  farm  he  did  discover 
that  the  representation  with  regard  to  the  peach  trees  and  the  iron 
ore  and  the  marl  and  the  quantity  of  land  was  untrue,  and  he 
complained  of  it  to  Mr.  Barrows. 

Subsequently  it  was  ascertained  that  a  mistake  had  been  made 
in  the  conveyance  of  the  Avon  property  by  Dr.  Turner  and  wife 
to  Mr.  Houpt,  and  a  reconveyance  was  made  on  the  30th  of  July 
from  Houpt  and  wife  to  Dr.  and  Mrs.  Turner,  and  a  further  re- 
conveyance by  Dr.  Turner  and  wife  to  Mrs.  Houpt,  whereby 
the  error  was  corrected. 

Each  party  took  possession  of  the  premises  and  retained  it. 

Dr.  Turner  continued  to  fail  in  health.  Early  in  September 
he  made  a  payment  on  Houpt's  note  secured  by  the  second  mort- 
gage, and  gave  his  note  for  the  balance,  which — upwards  of 
13,000— ^fell  due  in  December. 

On  the  22d  of  September,  Dr.  Turner  was  stricken  with  par- 
alysis and  was  entirely  unconscious  for  six  weeks.  After  that 
he  partially  r^ained  his  consciousness  and  was  able  to  answer 
a  few  questions  about  business  affairs,  but  not  to  attend  to  any 
business  of  consequence,  or  to  see  any  person  on  business,  and  in 
February,  1892,  had  a  second  stroke,  and  died  on  the  27th  of 
April,  1892. 

While  lying  in  this  condition  his  wife  looked  after  his  business 
as  well  as  she  could,  and  in  December  heard  of  the  maturity  of 
the  renewal .  note  which  her  husband  had  given  to  the  holder 
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of  the  second  mortgage,  and  was  obliged  to  make  another  pay- 
ment and  renew  it. 

She  also  examined  into  the  condition  of  the  Maryland  property, 
and  for  that  purpose  came  into  contact  with  Messrs.  Barrows  & 
Bliss.  She  then  learned  that  in  May,  prior  to  the  execution  of 
the  deeds,  a  judgment  for  upwards  of  $3,000  had  been  rendered 
against  Mr.  Houpt  in  the  Maryland  courts,  which  was  a  lien 
upon  the  premises,  and  she  supposed  that  it  was  a  lien  in  addi- 
tion to  the  amount  provided  for  in  the  contract  and  mentioned 
in  Mr.  Houpt's  affidavit  above  referred  to.  In  point  of  fact  the 
judgment  was  not  an  additional  lien  upon  the  premises,  but 
was  rendered  against  Mr.  Houpt  as  a  garnishee  debtor  to  the 
holders  of  the  first  mortgage,  and  it  added  nothing  to  the  incum- 
brance on  the  premises,  because  a  payment  of  it  would  be  a 
payment  on  account  of  the  first  moi*tgage. 

She  found  the  affidavit  of  Mr.  Houpt  among  Dr.  Turner's 
papers  some  time  in  December,  but  did  not  find  the  original  con- 
tract of  conveyance  with  the  written  description  of  the  property 
annexed  to  it  until  long  afterwards,  nor  did  she  know  of  it. 

She,  in  December,  1891,  laid  the  case  before  Mr.  McDermott, 
who  had  been  the  counsel  of  Dr.  Turner,  and  he  filed  the  bill  in 
this  cause,  December  31st,  1891,  which  attacked  the  conveyances 
on  the  ground  of  the  fraudulent  representations  as  to  the  amount 
of  the  incumbrances,  setting  out  the  judgment  of  $3,000,  alleg- 
ing the  insolvency  of  Houpt  and  wife,  and  praying  that  the 
conveyances  might  be  set  aside. 

A  lis  pendens  was  filed  under  the  bilL 

Shortly  after  that,  early  in  January,  1892,  Mr.  Houpt  nego- 
tiated an  exchange  of  the  Norwood  inn  property  with  Mr.  John 
P.  Brinton,  of  Philadelphia,  for  a  farm  that  gentleman  owned  in 
Virginia.  In  the  examination  of  the  title  which  Mr.  Brinton 
caused  to  be  made  he  encountered  the  lis  pendens  filed  by  Mr. 
McDermott  in  the  Monmouth  county  records.  He  immediately 
called  on  Dr.  Turner;  he  was  not  able  to  see  him,  but  saw  Mrs. 
Turner,  and  she  stated  to  him  generally  what  the  ground  of 
complaint  was,  and  referred  him  to  Messrs.  Barrows  &  Bliss.. 
He  went  to  them  and  learned  nothing  further,  and  went  again 
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to  Mrs.  Turner  and  was  by  her  referred  to  her  counsel.  But 
the  result  of  the  interviews,  and  a  view  of  a  copy  of  the  bill,  was 
that  he  understood  that  the  only  ground  of  complaint  was  the 
judgment  above  referred  to.  He  then  completed  his  contract 
with  Mr.  Houpt  in  this  wise:  he  accepted  the  title  to  the  Nor- 
wood inn  property,  which  was  conveyed  to  him  by  Houpt  and 
wife  by  deed  dated  the  18th  of  February,  and  he  put  Mr.  Houpt 
in  possession  of  the  Virginia  farm  at  the  same  time,  and  executed 
to  him  a  conveyance  of  it,  which  he  lodged  undelivered  in  escrow 
with  a  title  company  in  Philadelphia. 

On  the  16th  of  March,  1892,  the  defendants,  Houpt  and  wife, 
answered  the  original  bill,  in  which  they  showed  that  the  judg- 
ment against  Mr.  Houpt  in  the  Maryland  court  was  of  tlie 
character  hereinbefore  stated. 

In  the  meantime  Mrs.  Turner,  upon  further  search  among  the 
papers  of  her  husband,  found  the  original  agreement  of  May  21st, 
1891,  whereupon  she  immediately  communicated  with  Messrs. 
Barrows  &  Bliss  and  with  her  counsel,  Mr.  McDerraott,  and  he 
filed  the  amended  bill  in  this  cause  on  the  9th  of  March,  1892, 
in  which  he  set  up  the  judgment  mentioned  in  the  original  bill, 
and  also  the  misrepresentations  hereinbefore  mentioned  in  full, 
did  not  notice  the  conveyance  to  Mr.  Brinton,  nor  make  him  a 
party,  and  on  the  6th  of  April,  1892,  obtained  an  order  upon 
the  defendants  to  answer  within  thirty  days  after  service  of  a 
copy  of  the  order  upon  them. 

They  did  not  answer. 

On  March  26th  a  deed  was  tendered  to  Houpt. 

On  April  27th  Dr.  Turner  died  testate  of  a  will  made  in  1889, 
by  which  he  gave  all  his  proj^erty  to  his  wife,  Lillian  M.  Turner, 
and  appointed  her  executrix.  That  will  was  duly  proven  in  the 
dty  of  Philadelphia. 

On  the  22d  of  July  Mrs.  Turner  filed  her  bill  of  revivor 
against  Houpt  and  wife,  which  resulted  in  an  answer  by  them  to 
the  amended  bill  and  bill  of  revivor  on  the  23d  of  August,  1892. 
Tiiat  answer  set  up  that  the  Maryland  property  had  been  sold 
under  foreclosure,  and  the  title  passed  out  of  complainants,  so 
that  they  could  not  rescind  by  a  reconveyance. 
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The  facts  of  that  foreclosure  are  that  on  the  6th  of  June,  1892, 
Mrs.  Taylor,  who  was  the  mortgagee  of  the  first  mortgage  on 
the  Maryland  property,  assigned  the  same  to  a  Mr.  Milliken, 
who  lived  in  Maryland,  and  that  he  advertised  the  same  for  sale 
oil  the  5th  of  July,  by  virtue  of  a  power  contained  in  the  mort- 
gage ;  and  at  that  time  he  put  it  up  for  sale,  first  in  parcels,  and 
it  was  so  bid  off,  the  whole  aggregating  $10,925.  He  then  put 
it  up  as  a  whole,  and  it  was  sold  to  Mrs.  Taylor,  the  mortgagee, 
for  $12,055.  An  order  to  show  cause  why  this  sale  should  not 
be  (loufirmed  was  made  by  the  district  court  sitting  as  a  court  of 
equity,  and  duly  published,  and  the  sale  was  confirmed  on  the 
28th  of  December,  1892. 

Neither  Mr.  nor  Mrs.  Turner,  nor  Mr.  and  Mrs.  Houpt  were 
made  parties  to  that  proceeding,  or  had  any  other  notice  of  it 
except  that  of  publication  in  the  newspaper,  the  only  parties 
mentioned  being  the  mortgagors,  Mr.  and  Mrs.  Adams,  and  the 
mortgagees,  Mr.  and  Mrs.  Taylor.  The  defendants,  however, 
did  have  actual  notice  and  knowledge  of  the  sale  (as  shown  by 
their  answer  filed  August  23d,  1893)  before  it  had  been  confirmed 
by  the  court. 

Let  us  now  inquire  as  to  the  merits  of  the  case  between  the 
parties  hereto.  And,  first,  my  conclusion  from  the  evidence  is 
that  the  descriptive  statements,  written  and  oral,  made  by  Houpt 
to  Dr.  Turner  as  to  the  acreage,  condition  and  value  of  this  prop- 
erty were  essentially  and  materially  untrue. 

Dr.  Turner  lost  not  only  the  whole  property  conveyed  to 
Houpt,  but  the  amount  which  he  jmid  and  became  liable  to  pay 
on  the  second  mortgage.  The  doctor's  property  at  Avon  was 
fairly  worth  $12,000  to  $15,000  over  the  incumbrance  of  $9,000. 

I  further  conclude  that  the  representations  were  fraudulently 
made ;  that  is  to  say,  that  they  were  made  for  the  purpose  of 
misleading  Dr.  Turner  so  for  as  it  was  practicable  under  the 
circumstances  to  mislead  him.  I  can  conceive  of  no  other  pur- 
pose or  motive  for  which  they  could  have  been  made,  and  such 
object  and  purpose  rendered  them  fraudulent. 

It  seems  too  clear  for  argument  that  if  the  exchange  had  been 
made  on  the  strength  of  these  statements  without  any  inspection 
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of  the  premises,  it  would  not  stand  in  equity,  but  would  be  set 
aside. 

This  brings  us  to  the  serious  question  in  this  cause,  viz.,  how 
is  the  case  varied  by  the  fact  that  not  only  was  the  contract  made 
subject  to  inspection  and  subsequent  approval,  but  that  such 
inspection  did  actually  take  place,  and  after  it  was  made  an 
approval  in  writing  was  signed  ? 

In  considering  this  question  it  is  to  be  observed  that  the 
untrue  representations  in  this  case  cannot  be  classed  as  mere 
commendations,  or  as  the  ordinary  praise  which  the  seller  be- 
stows upon  his  wares;  nor,  again,  were  they  mere  expressions 
of  opinion  or  judgment,  or  of  hope  or  ex[>ectation.  On  the  con- 
trary, they  were  precise  statements  of  alleged  facts  within  the 
actual  knowledge  of  the  defendant. 

Xow  I  think  that  certain  principles  governing  transactions  of 
this  kind  are  clearly  deducible  from  the  numerous  judicial  utter- 
ances and  decisions  on  the  subject.  No  man  is  justified,  either 
in  morals  or  in  law,  in  knovyingly  making  a  false  descriptive 
statement  about  the  subject-matter  of  a  proposed  contract  which 
may  influence  the  mind  of  the  other  party  in  the  transaction. 
No  party  has  any  right,  either  in  law  or  in  morals,  to  rely  upon 
either  the  ability  or  the  opportunity  of  the  other  party  to  dis- 
cover the  falsehood  of  his  representations  and  thus  avoid  injury 
from  it.  And  in  actual  practice  no  party  does  make  such  false 
statements  in  the  expectation  that  they  will  certainly  be  discov- 
ered and  will  have  no  influence.  For,  with  such  certain  discovery 
in  prospect,  why  make  them?  In  short,  nobody  has  the  right  to 
set  a  trap  for  his  neighbor  even  in  a  place  where  it  is  so  exposed 
to  view  as  to  render  it  highly  improbable  he  shall  step  into  it; 
and  if,  peradventure,  he  does  step  into  it,  the  trap-setter  has  no 
right  to  say  to  him,  you  ought  not  to  have  been  so  careless  and 
negligent  as  to  step  into  a  trap  exposed  to  full  view.  The  willful 
wrongdoer  is  not  entitled  to  the  benefit  of  the  defence  of  con- 
tributory n^ligence. 

Hence  the  practical  rule  seems  thoroughly  established  that 
where  false  representations  of  the  character  here  in  question 
have  been  made  previous  to  a  sale,  the  presumption  is  that  they 
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did  influence  the  mind  of  the  other  party  and  helped  to  produce 
the  sale^  and  the  burden  is  on  the  fraud-doer  to  prove  clearly 
that  they  did  not  influence  the  sale. 

Says  Mr.  Kerr,  in  his  book  on  Fraud  and  Mistake  {Am.  ed.) 
p.  75:   . 

**  If  any  one  of  several  statements,  all  in  their  \iature  more  or  less  capable 
of  leading  the  party  to  whom  they  are  addressed  to  adopt  a  particular  line 
of  conduct,  be  untrue,  the  whole  transaction  is  considered  as  having  been 
fraudulently  obtained,  for  it  is  impossible  to  say  that  the  untrue  statement 
may  not  have  been  precisely  that  which  turned  the  scale  in  the  mind  of  the 
party  to  whom  it  was  addressed.  A  man  who  has  made  a  false  representation 
in  respect  of  a  material  matter  must,  in  order  to  be  able  to  rely  on  the  defence 
that  the  transaction  was  not  entered  into  on  the  faith  of  the  representation,  be 
able  to  prove  to  demonstration  that  it  was  not  relied  on.  It  is  not  enough  for 
him  to  say  that  there  were  other  representations  by  which  the  transaction  may 
have  been  induced ;  nor  can  he  be  heard  to  say  what  the  other  party  would 
have  done,  had  no  misrepresentation  been  made." 

And  again  (on  p,  79) : 

"A  man  who,  by  misrepresentation  or  concealment,  has  misled  another, 
cannot  be  heard  to  say  that  he  might  have  known  the  truth  by  proper  inquiry; 
but  must,  in  order  to  be  able  to  rely  on  the  defenot  that  he  knew  the  repre- 
sentation to  be  untrue,  be  able  to  establish  the  fact  upon  incontestable  evidence, 
and  beyond  the  possibility  of  a  doubt." 

And  again  (at  p,  81) : 

'*  No  man  can  complain  that  another  has  relied  too  implicitly  on  the  truth 
of  what  he  himself  stated.  If  a  vendor  has  stated  in  his  proposals  the  value 
of  the  property,  he  cannot,  except  under  special  circumstances,  complain  that 
a  purchaser  has  taken  the  value  of  the  property  to  be  such  as  he  represented 
it  to  be.'' 

Lord  Cran worth,  in  Reynell  v.  Sprye,  1  De  G.j  M,  &  G,  660 
(at 2).  710),  says:  ^*In  such  a  case  it  is  no  answer  to  the  charge 
of  imputed  fraud  to  say,  that  the  party  alleged  to  be  guilty  of  it 
rec<jmraended  the  other  to  take  advice,  or  even  put  into  his  hands 
the  means  of  discovering  the  truth.  However  negligent  the  party 
may  have  been  to  whom  the  incorrect  statement  has  been  made, 
yet  that  is  a  matter  aflbrding  no  ground  of  defence  to  the  otiier. 
No  man  can  complain  that  another  has  too  implicitly  relied  on 
the  truth  of  what  he  has  himself  stated." 
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Lord-Jastice  Knight  Bruce,  in  Price  v.  MctcatUey,  2  De  G.,  M, 
&  O.  SS9  (at  p.  34^),  says:  "Supposing,  however,  that  the 
defendant  liad  actually  known,  at  the  time  of  the  purchase, 
what  were  the  real  state  and  condition  of  the  subject-matter 
of  the  contract,  it  may  be  that  he  would  not  be  entitled  to 
complain.  But  in  ord^r  to  enable  a  vendor  to  avail  himself  of 
that  defence  in  such  a  case,  he  must  show  very  clearly  that  the 
purchaser  knew  that  to  be  untrue  which  was  represented  to  him 
as  true ;  for  no  man  can  be  heard  to  say  that  lie  is  to  be  assumed 
not  to  have  spoken  the  ti^h.  *  *  *  It  is  said  that  subse- 
quently he  had  such  notice  as  might  have  led  him  to  ascertain 
how  the  facts  stood.  That,  however,  is  not  sufficient  in  a  case 
of  misrepresentation;  he  must  be  shown  clearly  to  have  had 
information  of  the  real  state  of  the  facts  communicated  to  his 
mind." 

Lord-Justice  Turner,  in  Ehch  v.  Railway y  S  De  G.,  J.  &  S.  1Z2 
(at  j>.  134)j  says :  "  When  persons  undertake  to  make  statements 
as  to  the  contents  of  documents,  they  cannot,  in  my  opinion,  be 
heard  to  say  that  the  statements  which  they  have  made  were 
known  to  be  untrue,  unless  indeed  they  can  show  by  incontesta- 
ble evidence  that  this  was  the  case,  and  that  the  business  in  hand 
proceeded  on  that  footing.  It  is  not,  in  ray  opinion,  competent 
to  them  to  say  to  the  persons  to  whom  the  statements  have  been 
made,  ^  You  had  notice  of  the  documents  and  might  have  seen 
them,  and  ascertained  whether  the  statements  were  true  or  not.^ " 

Sir  George  Jessel,  in  the  later  case  of  Redgrave  v.  Hurdy  L. 
R.  W  Ch.  Div.  1  {1881)  (at  pp.  IS,  14),  says :  "  If  a  man  is 
induced  to  enter  into  a  contract  by  false  representation  it  is  not 
a  sufficient  answer  to  him  to  say,  *  If  you  had  used  due  diligence 
you  would  have  found  out  that  the  statement  was  untrue.  You 
had  the  means  affi)rded  you  of  discovering  its  fiJsity,  and  did 
not  choose  to  avail  yourself  of  them.^  I  take  it  to  be  a  settled 
doctrine  of  equity,  not  only  as  regards  specific  performance  but 
also  as  regards  rescission,  that  this  is  not  an  answer  unless  there 
is  such  delay  as  constitutes  a  defence  under  the  statute  of  limita- 
tion. »  *  *  Nothing  can  be  plainer,  I  take  it,  on  the 
authorities  in  equity,  than  that  the  effect  of  false  representation 
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is  Dot  got  rid  of  on  the  ground  that  the  person  to  whom  it  was 
made  has  been  guilty  of  negligence.  *  *  *  It  is  not  suflS^ 
cient,  therefore,  to  say  that  the  purchaser  had  the  opportunity 
of  investigating  the  real  state  of  the  case,  but  did  not  avail 
himself  of  that  opportunity." 

Further  on  in  his  judgment  he  proceeds  to  make  a  critical 
examination  of  the  judgments  of  the  house  of  lords  in  the  great 
case  of  Attwood  v.  Small,  YoungeiO? ;  6  CI.  &  Fin,  S32y  and  con- 
cludes (at  p.  17)  as  follows :  "  In  no  way,  as.  it  appears  to  me, 
does  the  decision,  or  any  of  the  grounds  of  decision,  in  Attwood  v. 
Stnally  support  the  proposition  that  it  is  a  good  defence  to  an 
action  for  rescission  of  a  contract  on  the  ground  of  fraud  that 
the  man  who  comes  to  set  aside  the  contract  inquired  to  a  certain 
extent,  but  did  it  carelessly  and  inefficiently,  and  would,  if  he 
had  used  reasonable  diligence,  have  discovered  the  fraud." 

Lord-Justice  Baggallay,  in  the  same  case,  says  (at  p,  22): 
"  The  mere  fact  that  a  party  has  the  opportunity  of  investi- 
gating and  ascertaining  whether  a  representation  is  true  or  false 
is  not  sufficient  to  deprive  him  of  his  right  to  rely  on  a  misrepre- 
sentation as  a  defence  to  an  action  for  specific  performance.  Tlie 
person  who  has  made  the  misrepresentation  cannot  be  heard  toJ^y 
to  the  party  to  whom  he  has  made  that  representation,  'You 
chose  to  believe  me  when  you  might  have  doubted  me,  and  gone 
further.^  The  representation  once  made  relieved  the  party  from 
an  investigation,  even  if  the  opportunity  is  afforded."  And  adds 
(at  p,  23) :  "  It  is  true  that  in  the  present  case  there  was  some 
investigation,  but  it  was  an  investigation  of  a  most  cursory  char- 
acter, which  could  not  have  enabled  the  defendant  to  ascertain 
the  truth  or  the  falsity  of  the  representation  that  had  been 
made." 

Professor  Pomeroy,  in  a  note  to  section  895  in  the  second  edi- 
tion of  his  treatise  on  Equity  Jurispnulenoe  p.  1261,  after  citing 
from  the  opinion  in  Redgrave  v,  Hurd,  says: 

"The  question  is,  did  the  party  rely  on  the  representation,  or  on  his  own 
knowledge  ?  To  obviate  the  effect  of  the  representation,  it  must  be  clearly  and 
conclusively  shown  that  he  relied  on  his  own  knowledge.  This  the  general 
doctrine  and  the  qualification  both  demand.'' 
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There  may  be  and  undoubtedly  are  decisions  and  dicta  wliich 
seem  in  some  degree  to  conflict  with  these  views,  but  an  examina- 
tion of  them  shows,  as  I  think^  that  most  of  them  vary  from  the 
case  in  hand  in  some  particular,  as,  for  example,  that  the  repre- 
sentation was  ignorantly  and  innocently  made,  without  inten- 
tion to  defraud,  or  was  in  its  nature  mere  commendation  or  the 
expression  of  opinion,  or  hope,  or  expectation. 

I  think  the  true  rule  to  be  deduced  from  the  cases  is  that 
where  a  positively  false  and  fraudulent  descriptive  statement  has 
been  made  by  the  vendor,  and  an  examination  of  the  premises 
has  been  made  by  the  purchaser  before  the  contract  was  entered 
into,  such  examination  by  the  purchaser  can  only  avail  the  vendor 
as  evidence  more  or  less  cogent,  according  to  the  circumstances^ 
that  the  purchaser  did  not,  in  fact,  rely  in  any  material  degree 
upon  such  false  representation^  but  is  not  conclusive  on  that 
point. 

Let  us  now  inquire— -first,  as  to  the  mental  capacity  of  Dr. 
Turner  to  make  an  examination  and  appreciate  its  results  ;  and, 
second,  as  to  the  opportunity  for  and  thoroughness  of  the 
examination  which  he  did  make. 

I  have  said  that  he  was  spending  the  previous  winter  with  his 
wife  in  Florida,  and  that  he  went  North  about  the  1st  of  March. 
He  was  attacked  with  the  grippe  in  New  York  city,  and  as  soon 
as  he  was  physically  able  he  went  to  the  house  of  his  sister, 
Mrs.  Schuyler,  at  Waterbury,  Connecticut,  and  stayed  there  for 
ten  or  twelve  days,  until  he  was  sufficiently  convalescent  to 
return,  by  slow  stages,  to  Florida.  This  attack  of  the  grippe 
seriously  affected  his  mind.  Mrs.  Schuyler  swears  that  "his 
mind  was  very  weak,^^  and  he  was  "  far  from  being  what  he  had 
previously  been,"  and  that  his  mind  was  "weak  and  somewhat 
unbalanced;"  that  he  was  childish,  "and  asked  the  same  things 
over,  asking  for  a  story  like  a  child." 

«C.  What? 

**A.  A  storj  ;  asking  stories  of  my  husband  in  regard  to  the  war ;  the  same 
thing  over  and  over,  day  after  day,  and  evening  after  evening,  till  my  husband 
got  very  tired  of  it 

'*Q.  The  same  story,  do  you  mean? 
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**A,  The  same  story;  wanted  to  know  the  same  story  about  this  certab 
battle. 

*^Q.  Can  you  recall  other  circumstances? 

*M.  Why,  there  were  a  number  of  little  things,  of  course,  that  I  saw  that 
made  me  think  that  he  was  not  quite  right,  but  I  don't  know  that  I  can  think 
of  any  one  particular  thing  just  now." 

This  witness  proves  that  his  father  and  grandfather  and  great- 
grandmother  had  been  insane.  She  also  swears  that  the  doctor 
had  previously  had  attacks  of  melancholy  of  short  daration. 

He  returned  to  Florida  about  April  1st.  His  wife  at  once 
noticed  a  decided  change  in  his  mind.  He  was  suffering  from 
mental  depression  and  forgetful ness.     Mrs.  Turner  swears : 

"A.  The  first  thing  that  I  noticed  about  him  was  his  depression ;  it  was  jwt 
the  opposite  of  his  natural  disposition,  and  was  so  marked  that  we  all  noticed 
it ;  his  mother  was  ynth  me  at  the  time,  and  all  those  of  his  friends  there,  and 
we  did  everything  to  try  and  get  him  out  of  that  condition. 

"Q.  State  such  further  matters  as  you  observed. 

"A.  Then  the  forgetfulness  I  noticed. 

"Q.  Was  there  any  difference  in  that  particular  from  his  previous  condition? 

**-4.  Yes,  sir ;  I  never  had  noticed  it  in  him  before ;  then  in  his  not  being 
able  to  talk  clearly;  he  could  not  express  himself  clearly ;  he  would  hesiute, 
stop,  and  say,  *  Well,  I  have  forgotten  what  I  was  going  to  say ;  *  then,  too^ 
the  fact  that  has  been  referred  to  before,  his  wanting  to  play  cards  contino- 
ously ;  sometimes  nearly  all  day — ^morning,  noon,  or  night  he  would  come  in 
and  want  to  play  cards ;  I  objected  at  first,  but  I  found  that  the  objection  only 
irritated  him,  so  I  yielded,  and  we  played  whenever  he  wished  to. 

"Q,  How  long  did  you  keep  up  this  card-playing? 

"A,  All  the  time  we  were  down  South ;  almost  continuously. 

"Q.  Did  you  notice  anything  as  to  his  record  of  the  games? 

"A,  He  kept  the  record  of  every  game  that  was  played. 

"Q.  For  how  long? 

"A,  During  the  time  that  we  played. 

"Q.  By  the  Court— What  were  you  playing? 

"A.  We  were  playing  euchre. 

"Q.  By  Mr.  McDermott— Can  you  tell  us  the  extent  that  that  card-playi»J 
was  kept  up  ? 

*'^.  The  last  counting  I  remember  was  up  in  the  fourteen  hundreds. 

"Q.  And  had  the  doctor  been  addicted  to  this  game  before  this  attack  of  the 
grippe? 

''A.  No,  s'jr 

His  sister,  Mrs.  Schuyler,  says  that  during  all  this  period  he 
wrote  her  daily,  and  .sometimes  several  times  in  one  day,  letters 
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aud  postals  giving  the  records,  and  nothing  more,  of  these  games 
of  which  his  wife  swears. 

Dr.  and  Mrs.  Turner  returned  North  the  last  of  April.  Of  his 
condition  after  his  return  North  Mrs.  Turner  testifies  thus: 

**Q,  What  did  you  observe  in  May,  June  and  July? 

"A.  I  noticed  a  gradual  failing  and  a  growing  tendency  whenever  he  was 
Cfoased  in  anything  to  an  excitability  that  he  never  had  before. 

"Q.  What  else  did  you  notice? 

**A,  I  don't  know  that  there  was  anything  else. 

*'Q.  How  was  his  judgment  on  any  little  matters  that  arose — the  ordinary 
routine  matters  of  life?     ' 

^*A,  I  don't  think  that  it  was  as  good  as  formerly ;  but  the  moment  that  I 
approached  him  on  that  he  became  so  excited  that  I  was  obliged  to  stop. 

^'Q,  So  far  as  you  could  observe,  was  there  any  improvement  during  the 
summer  in  his  condition  mentally — in  his  mental  condition  during  the  summer  ? 

**A,  No,  sir;  nor  physical  either. 

*^Q,  By  the  Court^ — What  change  was  there,  if  anything? 

"X  It  was  that  he  gradually  grew  worse." 

Dr.  Gulick,  a  practicing  physician  of  New  York  city,  who 
had  paid  some  little  extra  attention  to  mental  diseases,  had  been 
Dr.  Turner's  family  physician  for  two  years  in  New  York  city. 
He  saw  him  on  his  return  from  Florida  about  May  1st,  1891, 
about  six  weeks  after  his  attack  of  the  grippe  in  March,  and  saw 
bim  again  at  Avon  about  June  1st,  and  again  at  various  times 
during  the  summer.     He  was  asked  this  question  : 

**  What  was  hb  condition  when  he  first  came  back  from  the  South  the  last 
of  April  or  the  1st  of  May  ? 

**A,  I  noticed  a  very  decided  change,  and  I  asked  him  what  had  been  the 
matter^  and  he  said  the  grippe;  he  was  troubled  with  congestion  of  the  brain ; 
there  are  two  kinds — active  and  passive ;  his  mind  didnU  seem  clear  to  me; 
and  after  seeing  him  at  Avon — I  hadn't  seen  him  then  for  perhaps  a  month — 
and  I  noticed  a  decided  change  at  that  time,  so  much  so  that  I  mentioned  it  to 
my  mother. 

*^Q,  During  the  time  you  saw  him  the  last  of  April  or  the  1st  of  May,  and 
when  you  saw  him  at  Avon,  you  saw  a  decided  change? 

**A.  Yes,  sir ;  I  saw  him  at  Avon  in  July,  I  think  it  was,  and  the  date  I 
can't  tell. 

"Q.  Did  yoa  notice  anything  which  indicated  the  progress  of  the  disease 
between  these  two  different  times  that  you  liave  mentioned— in  the  spring  and 
in  the  summer  of  1891 7 
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^*A,  I  did,  sir;  the  last  time  was  the  time  just  before  I  left  the  shore  to 
come  home ;  he  came  to  my  house. 

"©.  By  the  Court— What  time  was  that? 

**-4.  That  was  the  last  of  August;  and  I  then  had  a  long  talk  with  him 
concerning  his  condition  and  concerning  his  business,  and  went  so  far  as  to  say 
to  him  that  I  thought  he  was  making  a  mistake  to  branch  out  into  businesB. 

**Q.  What  did  you  find  the  ccjndition  of  his  mind  to  be? 

'M.  Greatly  excited ;  his  business  transactions  led  me  to  believe  that  he 
was  doing  more  than  he  ought  to,  and  I  said  to  him,  *■  a  man  at  your  time  of 
life  ought  to  draw  his  lines  together  rather  than  put  them  out;'  at  that  time 
I  observed  that  he  complained  u  great  deal  of  his  head  and  I  told  him  that  he 
ought  to  live  differently — that  he  should  not  smoke  at  all ;  he  had  smoked 
some,  but  that  would  not  explain  his  condition,  because  he  had  always  smolced, 
and  I  told  him  I  thought  he  should  not  smoke ;  he  was  also  suffering  with 
gravel  in  the  bladder,  which  was  very  materially  aggravated  at  that  time  and 
for  which  I  prescribed  numerous  time?",  and  that  was  materially  aggravated  at 
that  time ;  and  in  about  a  month  or  six  weeks  I  was  telegraphed  to  come  to 
Philadelphia  to  see  him,  when  he  had  this  stroke  of  paralysis. 

**Q.  Have  you  any  theory,  from  your  knowledge  of  the  case,  what  caused 
the  paralybis  ? 

"i4.  I  should  say  from  the  grippe ;  very  clearly  laid  down  by  Professor — 

**Q,  I  don*t  care  for  your  authorities. 

*^A.  I  will  give  you  my  owji  learning. 

*'$.  Was  it  your  opinion  that  the  effect  of  the  grippe  was  woi^ing  on  him, 
80  to  speak  ? 

"A.  Yes,  sir ;  had  assumed  a  chronic  form ;  he  never  was  free  from  it 

"Q.  How  far,  in  your  judgment,  if  at  all,  was  his  mental  balance  disturbed, 
his  judgment  and  his  capacity  to  do  business,  between  the  time  he  had  the 
grippe  and  the  time  he  had  paralysis  ? 

**^.  It  seemed  to  be  impaired  more  each  time  I  saw  him ;  just  how  much  it 
is  difficult  to  measure. 

"§.  By  Mr.  McDermott—Dr.  Turner  died  from  this  stroke  of  paralysis, 
did  he  not  ? 

"^.  Yes,  sir;  from  hemorrhage  of  the  brain." 

Louis  L.  Davis,  who  kept  the  hotel  at  Avon,  where  Dr.  Turner 
spent  the  summer  of  1891,  and  who  had  known  him  previously, 
swore  as  follows : 

"Q,  Did  you  notice  any  change  in  the  condition  of  the  doctor,  bodily  and 
mentally,  from  his  condition  when  he  went  there  ? 

'M.  1  noticed  considerable  change  from  the  season  of  1890. 

"Q.  What  was  the  character  of  the  change  ? 

"A.  I  noticed  he  was  very  derelict  in  his  mind,  in  his  memory,  and  he 
wandered  around  helplessly,  and  didn't  seem  to  be  his  natural  self;  hewtf 
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always  of  a  jocular  disposition  before,  and  at  that  time  he  didn't  seem  to  be 
his  natural  self  as  I  had  formerly  known  him. 

**Q,  Did  you  notice  anything  else  that  you  can  recollect?  Give  any  instances. 

*^A.  I  can't  recall  any  particular  date  ;  I  can  recall  some  instances  where 
he  would  relate  a  joke,  and  a  few  hours  later  relate  the  same  joke  afterwards ; 
and  he  had  a  mania  for  going  into  the  law  business  or  something  of  that  kind 
that  there  was  no  necessity  for  going  into. 

^*Q.  Mania ;  you  mean  stirring  up  lawsuits  ? 

**^.  Not  stirring  them,  but  trading,  and  doing  that  also;  he  always  wanted 
to  be  trading  property. 

"Q.  By  the  Court — ^What  did  you  mean  by  saying  that  he  was  trying  to  get 
op  a  trade  ? 

**A,  Well,  he  was  always  looking  out  for  a  bargain  in  property  and  anxious 
to  make  a  trade  if  he  found  out  or  thought  that  he  could  make  anything  by 
it,  like  everybody  else  in  business ;  but  he  appeared  to  have  a  mania  in  that 
way." 

These  witnesses  were  examined  in  my  presence,  and  their 
manner  on  the  stand  was  such  as  to  give  me  confidence  in  the 
reliability  of  their  evidence. 

Opposed  to  this  is  the  evidence  ot  several  witnesses  who  saw 
and  conversed  with  Dr.  Turner  during  the  period  in  question, 
and  who  observed  nothing  unusual  about  him.  On  the  contrary, 
they  thought  he  was  unusually  bright  and  smart  in  a  trade.  The 
evidence  shows  tliat  he  was  continually  seeking  an  opportunity 
to  deal  in  real  estate,  and  that  he  spoke  in  a  boasting  strain  of 
his  ability  in  that  direction. 

The  effect  of  this  evidence  on  my  mind  is  that  I  am  convinced 
that  Dr.  Turner,  during  the  whole  period  in  question,  was  suffer- 
ing from  disease  of  the  brain  in  the  form  of  congestion  of  that 
organ,  and  that  it  affected  his  mind  and  reduced  his  mental 
capacity  and  especially  his  judgment ;  that  it  was  progressive  in 
its  character,  so  that  the  mental  disability  increased  in  degree 
continually,  until  it  culminated  in  paralysis  in  September.  One 
of  the  manifestations  of  this  disorder  was  a  disposition  to  make 
deals  in  real  estate.  I  think  Mr.  Davis*  description  is  quite 
accurate  when  he  says  that  he  had  a  "mania"  in  that  direction. 

This  brings  me  to  the  question  of  the  degree  of  this  mental 
disability.  Now,  it  is  a  mere  truism  to  say  that  a  man  may 
have  suflScient  mental  capacity  to  attend  to  the  ordinary  afiairs 
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of  life,  such  as  coUectiDg  his  interest  and  reuts,  and  paying  bis 
house  bills,  making  ordinary  purchases  for  his  cun^ent  wants  and 
those  of  bis  family,  or  renting  a  house  to  live  in,  or  engaging 
lodgings,  or  traveling  from  place  to  place  and  transacting  a 
multitude  of  ordinary  routine  business  matters  which  require  a 
small  degree  of  mental  capacity,  who  would  be  entirely  unfit  to 
take  care  of  himself  in  a  transaction  requiring  discernment  and 
judgment  By  "judgment"  I  mean  the  capacity  to  examine 
two  subjects,  and  to  understand  and  appreciate  their  several 
characteristics  and  to  compare  them.  A  farmer  may  by  nature 
or  through  mental  disease  be  so  far  demented  as  to  be  quite 
unable  to  act  with  intelligence  and  judgment  in  the  matter  of  an 
exchange  of  his  farm,  who  is  able  to  carry  it  on  to  a  fair  advan- 
tage, raise  good  crops  and  make  a  fair  sale  of  them  in  the  markets. 
It  is  not  an  uncommon  thing  to  see  a  man  who  is,  notoriously, 
somewhat  disturbed  in  his  mind — partially  insane — who  goes 
about  attending  to  the  ordinary  routine  of  his  every-day  life  and 
affairs,  and  who  is  equally  and  notoriously  unfit  to  enter  upon 
and  carry  through  any  extraordinary  affair  requiring  reflectiou, 
discrimination  and  judgment.  I  have  two  such  in  my  mind  at 
this  moment. 

In  this  connection  it  is  proper  to  remark  that  the  standard  of 
testamentary  capacity — which  I  venture  to  suggest  is,  in  this 
state,  sufficiently  low — is  not  the  standard  of  business  capacity, 
and  that  wills  have  been,  and  will  hereafter  be,  sustained,  made 
by  persons  whose  minds  are  so  enfeebled  that  the  courts  would 
unhesitatingly  set  aside  business  contracts  entered  into  by  them 
to  their  loss.  In  fact,  it  is  familiar  law  that  a  higher  d^ree  of 
intellect  is  necessary  to  sustain  a  contract  than  a  will.  Sloan  v, 
Maanoell,  S  Gr,  Ch.  663,  and  the  quotations  there  made  from 
previous  opinions  (found  at  pp.  668,  570),  The  learned  judges 
there  quote  with  approval  the  language  of  Judge  Washington  in 
Hairison  v.  Rowan,  S  Wash.  C.  C,  680  (at  p.  586),  where  he  says : 
"  His  capacity  may  be  perfect  to  dispose  of  his  property  by  will, 
and  yet  very  inadequate  to  the  management  of  other  business, 
as,  for  instance,  to  make  contracts  for  the  purchase  or  sale  of 
property.'^    And^  Again>  fi'om  the  opinion  of  the  same  learned 
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judge  in  Den  v.  Van  Ckve,  4  Wash.  C.  C.  ^6Z  (at  p.  ^66),  where 
he  says :  "  But  his  memory  may  be  very  imperfect ;  it  may  be 
greatly  impaired  by  age  or  disease ;  he  may  not  be  able  at  all 
times  to  recollect  the  names,  the  persons  or  the  families  of  those 
with  whom  he  has  been  intimately  acquainted ;  may  at  times  ask 
idle  questions,  and  repeat  those  which  had  before  been  asked  and! 
answered,  and  yet  his  understanding  may  be  sufficiently  sound 
for  many  of  the  ordinary  transactions  of  life.  He  may  not  have 
sufficient  strength  of  memory  and  vigor  of  intellect  to  make  and 
to  digest  all  the  parts  of  a  contract,  and  yet  be  competent  to 
direct  the  distribution  of  his  property  by  will." 

The  same  distinction  was  made  in  Convo^ae  v.  Converse^  21  Vt. 
168;  S.  a,  EweU  L.  Ow.  662. 

Upon  this  part  of  the  case  I  desire  to  refer  to,  without  repeat- 
ing, what  I  had  occasion  to  say  in  Kartell  v.  Hillman,  SO  All. 
Rep.  535  (at  p.  54,0) ;  8  Dick.  Ch.  Rep.  49  (at  p.  63),  a  case  in 
some  respects  like  the  present.  I  there  adopted  Chief-Justice 
Kirkpatrick's  test  of  testamentary  capacity  as  being  the  ability 
"  clearly  to  discern  and  discreetly  to  judge/' 

But  the  question  here  is  not  whether  Dr.  Turner  had  mental 
capacity  sufficient  to  "clearly  to  discern  and  discreetly  to  judge'* 
of  his  affiiirs  so  as  to  make  a  valid  will,  but  whether  he  had  such 
capacity  as  would  enable  him  to  properly  examine  the  property 
in  question  and  fully  discover  the  falsity  of  the  statements  made 
by  Mr.  Houpt,  both  as  to  its  quality  and  as  to  its  value. 

Let  us  answer  this  question  with  a  consideration  of  what  he 
actually  did  in  the  way  of  investigation.  He  visited  the  mill 
and  farm.  May  25th,  1891,  in  company  with  Mr.  Houpt  and 
Mr.  Barrows,  and  spent  from  one  hour  to  one  hour  and  a  half 
upon  the  premises.  Dr.  Turner  went  into  the  mill  and  talked 
with  the  loom-boss,  who  had  been  in  charge  when  it  was  in 
operation.  He  crossed  the  farm  in  company  with  Mr.  Houpt, 
who  showed  him  what  he  claimed  to  be  the  iron  ore  bed  and  also 
the  marl.  He  looked  at  the  dwellings  and  buildings.  Mr. 
Barrows  took  no  part  in  the  examination,  if  it  may  be  properly 
so  termed,  and  made  no  suggestions;  was  a  mere  passive  observer. 

No  expert  was  employed  to  examine  the  mill  and  machinery, 
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or  the  so-called  ore  bed  or  marl  pit.  The  peach  trees  were  not 
counted  or  examined  ;  no  means  were  taken  to  ascertain  the  acre- 
age. In  short,  the  examination,  like  tliat  in  Redgrave  v.  Hurd, 
mipray  was  of  the  most  hasty  and  cursory  character. 

Now,  Dr.  Turner  had  had  no  experience  in  eitlier  woolen 
manufacture,  iron  ore,  marl,  peach-growing,  or  farming  genemlly ; 
and  if  he  had  enjoyed  his  faculties  in  their  perfection  would  have 
been  quite  incapable  of  estimating  the  qualities  and  value  of  this 
property ;  and  it  does  seem  to  me  that  he  would  have  been  con- 
scious of  his  incapacity  in  that  respect  and  would  not  have 
entered  into  this  contract  without  seeking  the  aid  of  competent 
experts  in  the  affair.  In  short,  the  very  fact  that  he  did  not 
seek  such  aid  is  a  strong  indication  to  my  mind  of  the  low  d^ree 
of  his  mental  capacity,  and  indicates  strongly  that  he  was  carried 
away  by  a  mania  for  trading,  the  result  of  a  diseased  brain  and 
a  morbid  judgment. 

The  result  of  the  evidence  is  that  Dr.  Turner  did  not  make 
such  an  examination  of  the  property  as  to  overcome  the  burden 
cast  upon  Houpt  to  show  and  prove  clearly  that  he  relied  alto- 
gether on  his  own  knowledge  of  the  property  and  not  on  the 
statements  and  representations  of  Houpt. 

This  is  especially  true  as  to  value.  Houpt^s  representation 
was  that  it  was  worth  $40,000.  Now,  Dr.  Turner  estimated  his 
property— the  "  Norwood  ^'— at  $30,000,  subject  to  $9,000  in- 
cumbrance. It  was  well  worth  from  $20,000  to  $25,000,  or 
$12,000  or  $15,000  over  the  mortgage.  The  Maryland  property 
was  mortgaged  for  nearly  $17,000— $8,000  more  than  the  Nor- 
wood. To  make  it  worth  as  much  for  purchase  or  exchange  it 
should  have  reached  the  full  value  of  $30,000.  At  the  repre- 
sented value  of  $40,000  it  would  have  had  an  equity  of  $23,000, 
as  against  an  equity  of  $21,000  in  the  Jersey  property  at  an 
estimated  value  of  $30,000. 

Now  it  is  plain  that  Dr.  Turner  must  have  relied  more  or  less 
upon  this  representation  of  value,  and  was  misled  by  it,  as  well 
as  the  other  false  representations.  His  capacity  for  discernment 
and  judgment  was  practically  destroyed. 

It  is  said  that  he  was  assisted  by  Mr.  Barrows.     Bat  it  does 
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not  appear  that  that  gentleman  rendered  the  least  assistance,  or 
had  the  disposition  or  capacity  to  do  so.  He  certainly  had  no 
interest  to  do  or  say  anything  to  discourage  the  exchange.  His 
eommissions  depended  upon  its  going  through,  and  he  actually 
received  $750  as  compensation  for  standing  quietly  by  and  seeing 
his  client  traded  out  of  $12,000  or  $15,000.  I  am  not  surprised 
that  the  counsel  of  complainant,  acting  upon  the  instruction  and 
information  of  the  helpless  wife,  charged  in  his  bill  that  Mr. 
Barrows  had  conspired  with  Houpt  to  defraud  the  husband. 

If,  then,  Dr.  Turner  had  promptly,  after  the  exchange,  asked 
the  aid  of  thi3  court  to  be  relieved  from  it,  I  think  it  clear 
enough  he  would  have  been  entitled  to  it. 

Let  us  now  inquire  as  to  the  effect  upon  his  rights  of  the  delay 
which  occurred  and  of  his  acts  of  ratification. 

The  general  rule  that  |>ersons  having  equitable  rights  shall 
<;ome  promptly  to  the  court  for  their  enforcement,  applies  with 
esi)ecial  aptness  and  force  to  cases  of  this  character. 

A  party  holding  a  title  which  he  has  the  right  to  rescind,  or  a 
contract  for  a  title  from  which  he  has  the  right  to  recede,  cannot 
be  permitted  to  speculate  upon  the  situation  with  a  full  knowl- 
edge of  his  rights,  and  wait  until  he  can  ascertain  whether  it  is 
to  his  adv.antage  to  affirm  or  disaffirm ;  and  even  if  his  delay 
be  not  the  result  of  a  desire  to  speculate,  but  be  the  result  of 
mere  indecision,  he  will  not  be  permitted  to  rescind  or  recede, 
if  the  circumstances  are  so  changed  that  the  other  party  cannot 
be  restored  to  his  former  position.  The  j)arty  clothed  with  the 
right  of  rescission  may  also,  during  the  delay,  do  acts  which  are 
•distinct  affirmations  of  the  transaction ;  and  the  other  party 
may  have  so  far  acted  upon  the  acquiescence  and  affirmative 
<x)nduct  as  to  raise  an  estoppel  against  the  other  party  and 
render  it  inequitable  to  permit  him  to  recede.  In  these,  as  in 
all  other  cases  of  conflicting  equities,  it  is  the  duty  of  the  court 
to  carefully  consider  and  weigh  the  conflicting  rights,  and  so  to 
decide  between  them  as  to  do  the  greatest  justice. 

Affirmation  and  acquiescence,  in  order  to  work  a  bar  to  relief, 
must,  in  the  absence  of  the  element  of  estoppel,  be  accompanied 
with  an  intelligent  appi'eciation  by  the  party  of  his  rights.     In 
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a  case  where  he  has  been  led  into  a  contract  by  false  and  fraudu- 
lent representations  as  to  both  the  character  and  value  of  the 
subject  of  the  contract,  he  must  be  fully  aware  of  the  falsity  of 
the  representations^  and  also  of  his  right  to  rescind,  and  his 
conduct  must  show  that  he  determined  to  abide  by  the  contract 

Here,  again,  the  fraud-doer  is  at  a  disadvantage.  He  has  no 
right  to  rely  upon  the  intelligent  action  of  the  victim  of  his  fraud 
to  discover  it  and  repudiate  the  contract.  The  same  considera- 
tions which  apply  to  the  entering  into  the  contract  apply  to 
acquiescence  in  it  and  affirmation  of  it.  This  principle  was 
announced  and  applied  in  Rawlins  v.  Wickham,  decided  first  by 
Vice-Chancellor  Sir  John  Stuart,  as  reported  in  a  note  to  the  case 
on  appeal,  in  28  L.  J.  Ch.  {1869)  188,  and  was  affirmed  by  the 
lord-justices  of  appeal.  S.  C,  S  De  G.  &  J.  SO4.  There  the 
delay  was  four  years,  and  was  strongly  urged  as  a  defence,  but 
was  disallowed  by  all  the  judges. 

Now  the  evidence  of  Mr.  BarrowB  shows  that  Dr.  Turner  did 
ascertain  the  falsity  of  Houpt's  representation  as  to  the  quantity 
of  land  and  the  number  of  peach  trees,  and  some  other  matters 
not  mentioned.  Houpt  had  also  represented  to  the  doctor  that 
the  note  to  secure  which  the  second  mortgage  had  been  given, 
could  be  renewed  every  three  months  by  paying  $200  upon  prin- 
cipal, besides  the  discount.  This  note  was  held  by  a  Wilmington 
bank  and  was  indorsed  by  Todd,  the  second  mortgagee,  and  was 
renewed  by  Houpt  between  the  21st  and  the  30th  of  May,  so 
that  it  matured  in  the  latter  part  of  August.  At  its  maturity 
Dr.  Turner  was  obliged  to  give  his  own  note  in  its  place  and  to 
pay  $500,  instead  of  $200,  in  order  to  procure  its  renewal.  Of 
this  he  complained  to  Mr.  Barrows.  It  does  not  appear  that  he 
discovered  the  falsity  of  the  statement  about  the  iron  ore  or  marl, 
or  that  the  machinery  in  the  mill  was  not  the  best ;  nor  does  it 
appear  that  he  ever  knew  that  the  property  was  not  worth  the 
incumbrances.  On  the  contrary,  it  appears  that  at  his  interview 
with  Mr.  Todd,  the  holder  of  the  second  mortgage,  he  spoke  of 
the  property  as  valuable  an4  solicited  Mr.  Todd  to  join  him  in  a 
scheme  to  market  it.  Now,  the  important  matter  with  Dr. 
Turner  was  not  so  roach  whether  the  property  was  in  all  respects 
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just  what  Houpt  represented  it  to  be,  but  whether  it  was  worth 
what  he  told  him  it  was  worth,  or  so  near  the  amount  as  to  save 
him  from  loss.  On  this  score  there  is  no  evidence  that  he  ever 
appreciated  the  real  truth.  And  I  do  not  believe  that  he  was 
capable  of  so  doing  at  the  time  he  discovered  the  facts.  No 
doubt  Mrs.  Turner  did,  when  she  came  to  look  into  the  affair, 
and  she  acted  as  promptly  and  intelligently  as  a  helpless  woman 
could  well  do  under  the  circumstances. 

Now,  it  is  to  be  observed  that  Dr.  Turner  did  nothing  to  injure 
or  to  alter  the  property.  He  simply  let  out  the  farm  on  shares 
in  the  usual  way.  He  made  no  other  use  of  it.  He  kept  the 
old  loom-boss  on  the  premises  to  take  care  of  the  premises  gen- 
erally, and  machinery  in  particular  by  oiling  it  and  setting  it  in 
motion  from  time  to  time.  Here,  again,  the  condition  of  his 
mind  is  an  important  factor.  Dr.  Gulick  swears,  as  we  have 
seen,  that  he  was  failing,  both  mentally  and  physically,  and  one 
of  defendant's  witnesses  swears  that  on  the  occasion  of  a  visit  he 
made  to  the  premises  as  late  as  August — ^after  two  other  previous 
visits— he,  on  his  arrival  at  the  village  of  Millington,  inquired 
the  way  to  the  farm,  indicating  that  he  could  not  remember  the 
way  after  traveling  it  two  or  three  times.  I  infer  from  Mr. 
Barrows'  evidence  that  the  doctor's  complaints  as  to  the  falsity 
of  Houpt's  representations  were  made  after  his  interview  with 
Mr.  Todd,  which  was  on  the  10th  of  September  and  only  twelve 
days  before  the  first  paralytic  seizure.  I  am  satisfied  that  Dr. 
Turner's  mental  faculties  were  so  far  disturbed  and  his  powers 
and  judgment  warped  that  he  was  unable  to  comprehend  the 
actual  value  of  the  property  which  he  had  got,  or  to  know  and 
appreciate  the  extent  to  which  he  had  been  defrauded;  and  I 
see  no  reason  to  sup|>ose  that  he  ever  knew  previous  to  the  inter- 
vention of  his  wife  that  he  ever  had  any  right  of  action  against 
Mr.  Houpt. 

Upon  the  whole  case  I  am  unable  to  find  that  Dr.  Turner 
deliberately  and  intelligently  affirmed  this  contract  after  he  had 
become  aware  of  the  true  condition  and  value  of  the  property 
and  his  rights  in  the  premises. 

Shortly  after  the  amended  bill  was  filed,  and  apparently  as 
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soon  as  the  doctor  had  sufficiently  recovered  from  his  second 
paralytic  seizure^  which  occurred  in  February,  to  see  a  stranger, 
a  dee<l  of  conveyance  from  him  and  his  wife  to  Houpt  for  the 
Maryland  premises  was  executed  and  duly  acknowledged  by 
them,  and  tendered  to  and  lefl  with  Houpt^  This  was  March 
26th.  Houpt  subsequently  returned  it  to  the  Philadelphia 
counsel  of  complainant.  It  thus  appears  that  it  was  in  the 
power  of  Houpt  to  have  recovered  the  property  in  substantially 
the  same  plight  it  was  in  at  the  time  of  the  exchange. 

I  am  satisfied  that  complainant  is  entitled  to  relief  as  against 
Houpt  and  wife,  and  shall  so  advise. 

This  brings  us  to  another  branch  of  the  case.  After  the  case 
had  been  closed  and  submitted  as  against  Houpt  and  wife,  but 
before  decision,  complainant  obtained  leave  to  amend  by  making 
Mr.  Briuton  a  party ;  and  the  bill  was  amended  accordingly  ;  he 
was  brought  in,  answered,  and  was  heard  by  witnesses  and  by 
counsel  in  argument. 

No  objection  was  made  on  his  part  to  the  procedure  against 
him  by  amendment  of  the  bill  instead  of  by  supplement ;  nor 
was  any  point  made  as  to  the  time  of  the  service  upon  Houpt 
and  wife  of  the  notice  of  the  order  of  publication  made  against 
them  as  absent  defendants,  upon  the  return  Af  the  subpoena  not 
served.  The  files  of  the  court  show  that  the  subpoena  to  Houpt 
and  wife  was  issued  on  the  day  the  bill  was  filed,  December  31st^ 
1891,  returnable  January  12th,  1892;  that  the  order  of  publica- 
tion was  taken  on  the  15th  of  January,  1892,  returnable  March 
17th,  and  that  it  provided  for  service  personally  upon  Houpt 
and  wife  of  a  notice  of  the  order  within  twenty  days,  and  that 
such  a  notice  was  served  upon  both  Houpt  and  wife  on  tlie  28tli 
of  January.  Nor  was  any  point  made  as  to  the  contents  of  the 
lis  pendens  that  was  filed  in  the  Monmouth  county  clerk's  office 
immediately  after  the  filing  of  the  bill.  It  was  conceded  that  it 
contained  the  statutory  requisite  of  the  names  of  the  parties,  a 
description  of  the  premises  and  a  statement  of  the  object  of  the 
bill. 

By  the  strictest  rule  respecting  constructive  notice  of  a  pending 
suit  this  suit  was  commenced  on  the  28th  of  January,  1892,  the 
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date  of  the  service  of  the  notice  of  tlie  order  of  publicatioD. 
The  deed  from  Houpt  to  Brintpu  was  dated  aod  delivered  Feb- 
ruary 18th,  1892.  There  was  a  preliminary  agreement  between 
Houpt  and  Brinton,  but  no  payment  was  made  under  it  or  any 
consideration  parted  with  until  February  15th,  1892.  But  I 
understand  that  the  strict  rule  that  the  effect  of  the  suit  as 
against  purchasers  commences  with  the  service  of  a  subpoena 
applies  only  to  cases  where  the  purchaser  has  no  actual  notice 
of  the  suit.  Here  Mr.  Brinton  did  liave  actual  notice,  as  he 
states  by  his  answer  and  in  his  evidence,  by  an  examination  of 
the  record  of  the  lis  pendens  in  Monmouth  county,  and  of  a  copy 
of  the  bill. 

He  puts  his  case  not  on  the  ground  that  he  did  not  have  full 
notice  of  the  suit  and  its  object,  nor  that  those  objects  have  been 
in  any  wise  changed  by  subsequent  amendments,  nor  that  the  suit 
was  not  commenced  at  the  time  he  took  title,  but  on  the  single 
and  sole  ground  that  he  made  <liligent  inquiry  as  to  the  truth  of 
the  facts  as  displayed  by  the  bill  on  February  18th,  1892,  which 
facts  were  relied  upon  as  constituting  the  fraud  which  was  the 
basis  of  complainant's  right,  and  satisfied  himself  that  those  facts 
did  not  constitute  any  fraud,  and  hence,  that  the  complainant 
must  fail  in  his  suit ;  that  he  had  no  notice  of  the  matters  afler- 
wards  inserted  in  the  bill  by  amendment,  and  is  not  chargeable 
in  equity  with  notice  thereof.  In  short,  his  position  is  that  the 
bill  is  a  lis  pendens  as  against  him  as  to  those  new  matters  only 
from  the  date  of  the  amendment,  and  that  he  is  a  bona  fide 
purchaser  without  notice  of  them. 

As  there  is  some  appearance  of  authority  for  this  jwsition,  it 
becomes  necessary  to  examine  it  on  principle,  although  the  amount 
in  controversy,  as  we  shall  see,  is  very  small. 

I  stop  here  to  say  that  I  do  not  see  that  his  position,  as  above 
stated,  is  helped  by  the  inquiry  which  he  made  of  the  present 
complainant  while  her  husband  was  disabled  by  paralysis.  She 
was  not  the  duly  authorized  agent  of  her  husband,  but  acted  in 
what  she  did  as  a  volunteer,  from  necessity.  She  told  Mr. 
Brinton  all  that  she  then  knew.  Her  silence  as  to  what  she 
afterwards  learned  was  innocent,  and  cannot  bind  her  husband. 
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because  he  was  mentally  incapable  of  making  any  statement  or 
representation ;  and  Mr.  Brinton  was  so  informed.  It  is  difficult 
to  see  how  any  estoppel  can  arise  in  favor  of  Mr.  Brinton  as 
against  Dr.  Turner.  So  far  as  the  evidence  shows,  Messrs. 
Barrows  &  Bliss  were  mere  brokers,  and  not  confidential  agents, 
of  Dr.  Turner,  and  whatever  of  agency  there  may  have  been 
was  ended  by  his  total  incapacity. 

Mr.  Brintoii  can  claim  to  be  a  bona  fde  purchaser  only  so 
far  as  he  has  actually  parted  with  value  on  the  strength  of  the 
apparent  title  in  Houpt  and  wife.  The  case  shows  that  the  deed 
of  conveyance  from  Brinton  to  Houpt  was  delivered  in  escrow, 
the  terms  of  which  are  witnessed  by  a  writing  as  follows : 

"  The  accompanying  deed  from  Joseph  P.  Brinton  and  wife  to  Henry  J. 
Houpt,  dated  February  19th,  1892,  for  300  acres  of  land  near  Leesburg,  Va, 
is  deposited  with  the  Land  Title  and  Trust  Company  to  be  held  in  escrow 
until  all  incumbrances,  except  a  certain  mortgage  of  $9,000  recited  in  the  deed 
hereinafter  mentioned,  are  removed  from  the  title  to  lots  Nos.  110,  111,  112, 
113, 114,  116, 117,  396,  397,  398  and  400,  in  Key  East,  Monmouth  Co.,  N.  J., 
which  have  been  conveyed  to  said  Brinton  by  said  Houpt  and  wife  by  deed 
dated  February  18th,  1892,  and  intended  to  be  forthwith  recorded.  In  case 
by  any  possibility  judgment  should  be  recovered  in  the  suit  now  pending 
against  said  Houpt  and  wife  which  may  bind  or  affect  the  title  to  said  lots 
and  property  in  Key  East,  then  the  deed  now  deposited  may  upon  request  of 
said  Brinton  be  delivered  to  said  Houpt,  who  shall  immediately  execute  to 
said  Brinton  a  deed  of  trust  on  tlie  said  300  acre  farm  near  Leesburg  in  suflS- 
cient  amount  to  secure  and  indemnify  said  Brinton  against  said  judgment  and 
all  costs  and  charges  on  account  of  the  same. 

'^  In  witness  whereof  we  have  hereunto  set  our  hands  and  seals  this  twentieth 
day  of  February,  A.  D.  1892. 

"  J.  P.  BRnnx)N.         [L.B.] 
"  Hekry  J.  Houpt,    [l.  &]  " 

Certain  personal  property  was  delivered  to  Houpt  with  the  pos- 
session of  the  premises,  and,  in  addition,  Mr.  Brinton  incurred 
the  expense  of  building  a  certain  fence  and  the  commissions  of 
the  real  estate  agent  who  negotiated  the  exchange.  There  is, 
besides,  the  matter  of  the  rents  of  the  Virginia  property.  These 
small  matters  constitute  all  that  Mr.  Brinton  has  lost  by  the 
transaction.  But  these  being  insisted  upon  it  becomes  necessary 
to  examine  the  position  taken  by  him. 
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In  coDsidering  the  question  thus  presented  it  must  be  borne  in 
mind-^r^^y  that  the  new  matters  of  fact  set  out  in  the  amendment 
all  existed  prior  to  the  filing  of  the  original  bill ;  second,  that  the 
subject-matter  and  ground  of  the  suit,  viz.,  fraud,  and  the  prayer 
and  the  frame  of  the  bill,  have  not  been  altered  in  substance; 
thirds  no  new  parties  have  been  added  who  were  necessary  or 
proper  at  the  time  the  bill  was  filed.  The  bill  of  revivor  was 
promptly  filed,  and  made  no  break  in  the  lis  pendens. 

The  ground  of  the  bill  is  that  complainant  was  led  by  false 
and  fraudulent  representations,  constituting  fraud,  to  make  the 
exchange.  The  effect  of  the  amendment  is  simply  to  add  another 
specification  of  fraud  which  existed  and  might  have  been  inserted 
in  the  bill  at  first,  and  upon  which  relief  was  finally  had.  Its 
omission  was  due  to  the  mental  incapacity  of  the  complainant. 

The  question  as  to  the  effect  of  this  amendment  depends,  as  it 
seems  to  me,  upon  the  question  whether  the  doctrine,  or  rather 
maxim,  ^^ pendente  lite  nihil  innovetur/^  is  based  upon  the  notion 
that  the  commencement  of  a  suit  affecting  lands,  whether  in  a 
court  of  law  or  in  equity,  is  implied  notice  to  all  the  world  of 
the  facts  which  constitute  the  grounds  of  the  suitor's  claim,  so 
as  to  affect  the  conscience  of  would-be  purchasers,  or  is  only 
notice  that  such  a  suit  is  pending,  and  that  all  persons  dealing 
with  the  defendant  as  to  the  land  involved  must  do  so  at  their 
peril  as  to  the  result  of  the  suit.  If  the  latter  is  the  true  ground 
of  the  maxim,  then  I  do  not  see  upon  what  ground  a  mere 
amendment  of  the  character  of  that  now  in  hand  can  affect  its 
application. 

The  doctrine  is  thus  stated  by  Mr.  Justice  Depue,  in  speaking 
of  lis  pendens^  in  Haughwout  v.  Murphy,  7  C  E.  Gr.  631  (at  p, 
544)  '  "I<^  i8  a  doctrine  of  courts  of  equity  [with  greOat  deference 
I  suggest  that  he  should  have  added  "  and  of  courts  of  law,"  since 
the  doctrine  applies  with  equal  rigor  to  both]  of  ancient  origin, 
and  rests  not  upon  the  principles  of  the  court  with  regard  to 
notice,  but  on  the  ground  that  it  is  necessary  to  the  administra- 
tion of  justice  that  the  decision  of  the  court  in  a  suit  should  be 
binding  not  only  on  the  litigant  parties,  but  also  upon  those  who 
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acquire  title  from  them  during  the  pendeucy  of  the  suit."  The 
cases  which  he  cites  more  than  sustain  his  position. 

To  the  same  eflfect  is  Mr.  Wade  in  his  book  on  Notu^  §§  SS7 
et  8eq, ;  and  the  learned  writer  of  the  article  on  Li%  Pendens^  in 
15  Am.  &  Eng.  Encyct.  L.  869. 

Lord  Cranworth,  in  Bellamy  v.  Sabine^  1  De  G.&  J.  566  (at 
p.  578)y  says :  "  It  is  scarcely  correct  to  speak  of  lis  pendens  as 
affecting  a  purchaser  through  the  doctrine  of  notice,  though 
undoubtedly  the  language  of  the  courts  often  so  describe  its 
operation.  It  affects  him  not  because  it  amounts  to  notice,  but 
because  the  law  does  not  allow  litigant  parties  to  give  to  others 
pending  the  litigation  rights  to  the  property  in  dispute,  so  2^  to 
prejudice  the  opposite  party.  Where  a  litigation  is  pending 
between  a  plaintiff  and  a  defendant,  as  to  the  right  to  a  particu- 
lar estate,  the  necessities  of  mankind  require  that  the  decision  of 
the  court  in  the  suit  shall  be  binding,  not  only  on  the  litigant 
parties,  but  also  on  those  who  derive  title  under  them  by  aliena- 
tions made  pending  the  suit,  whether  such  alienees  had  or  bad 
not  notice  of  the  pending  proceedings.  If  this  were  not  so, 
there  could  be  no  certainty  that  the  litigation  would  ever  corae 
to  an  end.''  And  again  (on  p.  580)  \  "The  language  of  tlie 
court  in  these  cases,  as  well  as  in  Woraley  v.  Earl  of  Scarborough, 
S  Atk.  392,  certainly  is  to  the  effect  that  lis  pendens  is  implied 
notice  to  all  the  world.  I  confess,  I  think  that  is  not  a  per- 
fectly correct  mode  of  stating  the  doctrine.  What  ought  to  l)e 
said  is  that,  pendente  lite,  neither  party  to  the  litigation  can 
alienate  the  property  in  dispute  so  as  to  affect  his  opponeur. 
The  doctrine  is  not  ()eculiar  to  courts  of  equity.  In  the  old  real 
actions  the  judgment  bound  the  lands,  notwithstanding  any 
alienatiou  by  the  defendant  penderUe  liUy  and  certainly  that  did 
not  depend  upon  any  principle  arising  from  implied  notice." 
To  the  same  effect  is  the  language  of  Lord- Justice  Turner  (at  p. 
684)  :  "  The  doctrine  of  lis  pendens  is  not,  as  I  conceive,  founded 
upon  any  of  the  peculiar  tenets  of  a  court  of  equity  as  to  implied 
or  constructive  notice.  It  is,  as  I  think,  a  doctrine  common  to 
the  courts,  both  of  law  and  of  equity,  and  rests,  as  I  apprehend, 
upon  this  foundation — that  it  would  plainly  be  impossible  that 
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any  action  or  suit  could  be  brought  to  a  successful  termination 
if  alienations  pendente  lite  were  permitted  to  prevail.  The 
plaintifif  would  be  liable  in  every  case  to  be  defeated  by  the 
defendant's  alienating  before  the  judgment  or  decree,  and  would 
be  driven  to  commence  his  proceedings  de  novo,  subject  again  to 
be  defeated  by  the  same  course  of  proceeding."  And  he  cites 
Lord  Coke  to  show  that  the  doctrine  obtains  at  law  as  well  as  in 
equity. 

Chancellor  Kent,  in  Murray  v.  Ballou,  1  Johns,  Ch.  666,  and 
Murray  v.  Lylbwn,  S  Johns.  Ch.  ^1,  examined  all  the  authori- 
ties to  that  date,  and  puts  the  foundation  of  the  maxim  on 
necessity,  whether  it  be  applied  at  law  or  in  equity.  He  does, 
indeed,  in  order  to  meet  the  manifest  hardship  of  the  rule  in 
many  cases  (before  statutory  provision  was  made  for  recording 
notice  of  the  lis  pendens),  resoct  to  the  doctrine  of  constructive 
notice,  viz.,  that  all  citizens  are  chargeable  with  notice  of  what 
is  going  on  in  the  courts. 

Professor  Pomeroy  (^  Pom.  Eq.  Jur.  §§  6S£a,  683)  adopts  the 
view  of  the  English  judges  in  Bellamy  v.  Sabine,  repudiates  the 
notion  of  constructive  notice  and  states  the  rule  thus:  "During 
the  pendency  of  an  equitable  suit,  neither  party  to  the  litigation 
can  alienate  the  property  in  dispute  so  as  to  affect  the  rights  of 
his  opponent."  And  he  cites  (§  633)  a  long  list  of  American 
aathorities  in  its  support,  among  which  I  cite  particularly 
Devey's  Appeal,  97  Pa.  St.  153. 

Mr.  Maddock  {2  Mad.  Ch.  189)  says: 

"  It  is  certainly  a  maxinif  ^pendente  lite  nihil  innovetur*  {Co,  Lilt,  S44h) ;  but 
the  true  interpretation  of  that  rule  is  that  a  conveyance  does  not  vary  tlie  rights 
of  the  parties  in  a  suit;  for  (otherwise)  suits  would  be  interminable"  <&c. 

The  language  of  a  judge  of  the  Virginia  court  of  appeals,  in 
Newman  v.  Chapman,  2  Rand.  9S  {1823),  is  to  the  same  effect. 
After  stating  that  the  rule  was  founded  in  necessity,  he  says : 
"  The  rule,  as  to  the  effect  of  a  lis  pendens,  is  one  of  mere  policy, 
confined  in  its  operations  strictly  to  the  purpose  for  which  it  was 
adopted ;  that  is,  to  give  effect  to  the  judgments  and  decrees  of 
courts  of  justice,  and  that  it  is  not  properly  a  notice  to  any  parties 
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whatsoever.  The  English  judges  and  elementary  writers  have 
carelessly  called  it  a  notice  because,  in  one  single  case,  that  of  a 
suit  prosecuted  to  decree  or  judgment,  it  had  the  same  effect  apon 
the  interests  of  the  purchaser  as  a  notice  had,  though  for  a  different 
reason.  But  the  courts  have  not,  in  any  case,  given  it  the  real 
force  and  effect  of  a  notice.'^  And  he  points  out  that  if  the  suit 
operated  as  a  notice  of  the  facts  which  formed  the  basis  of  plaint- 
iff's claim,  it  ought  to  operate  against  a  purchaser  who  buys  after 
one  suit  is  brought  and  discontinued  and  before  another  is  brought 
and  pursued  to  a  successful  issue,  while  the  fact  is  that  it  does  not 
so  operate.  Thus,  in  the  case  in  hand^  if  the  bill  as  first  filed 
had  contained  all  that  is  found  in  the  amended  bill,  and  after- 
ward Mr.  Brinton  had  purchased  without  inquiring  into  the 
merits  of  the  complainant's  demand,  and  then  the  bill  had  been 
dismissed  by  consent,  without  prejudice,  and  a  new  bill  had  been 
filed  and  successfully  prosecuted,  all  the  authorities  agree  that,  in 
the  absence  of  actual  knowledge  by  Mr.  Brinton  of  the  facts 
upon  which  complainant's  equity  rests,  he  would  not  be  affected 
by  the'second  suit.  This  result  must,  of  course,  be  based  upon 
the  ground  that  the  suit,  even  with  the  aid  of  the  statutory 
notice,  operates  only  as  a  notice  that  a  suit  is  pending  affecting 
the  property,  and  not  of  the  facts  out  of  which  the  complainant's 
right  arose. 

The  manifest  hardship  of  applying  this  necessary  maxim  in 
cases  of  conveyances  in  good  faith  to  parties  without  notice  led  to 
a  statutory  provision  for  a  public  registry  of  a  notice,  and  the 
terms  of  this  statute  are  significant.  It  simply  requires  {Rev,  p. 
114^  §  67)  the  filing  and  registry  of  a  notice  containing  the  title 
of  the  cause,  that  is,  the  names  of  the  parties  complainant  and 
defendant,  a  description  of  the  land  to  be  affected  and  the  *' gen- 
eral object "  of  the  suit.  Nothing  more.  It  does  not  provide 
for  any  notice  of  the  facts  out  of  which  complainant's  right  arose, 
or  even  of  the  equitable  ground — fraud,  accident,  mistake  or  the 
like — upon  which  it  rests.  All  that  the  legislature  deemed  neces- 
sary that  an  expectant  purchaser  should  know  is  that  a  suit  is 
])ending  against  a  certain  party,  affecting  coiain  landi  in  a 
certain  way. 
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These  considerations  seem  to  lead  to  the  conclusion  that  the 
question  of  the  continued  pendency  of  the  suit  is  one  of  actual 
and  substantial  identity.  Are  the  parties  the  same,  the  property 
to  be  affected  the  same,  and  the  general  purpose  and  object  of 
the  suit  the  same?  If  so,  then  I  am  unable  to  understand  upon 
what  ground  the  making  of  amendments  not  affecting  either  of 
these  characteristics  can  iuterfere  with  the  application  of  the 
maxim  in  question.  For  example,  if  a  plaintiff  in  ejectment 
should,  upon  demand,  furnish  particulars  of  his  title,  containing 
a  statement  of  a  deed  of  conveyance  from  A  to  B,  and  should 
afterwards  discover  that  this  was  a  mistake  and  that  there  was 
no  such  deed,  but  that  the  title  had  passed  from  A  to  B  by 
means  of  a  judgment  against  A  and  a  sale  by  sheriff  thereunder 
to  B,  and  should  amend  his  specifications  of  title  accordingly, 
would  such  amendment  destroy  the  continuity  of  his  lis  pendens 
and  make  a  new  suit,  so  that  a  purchaser  from  the  defendant, 
after  the  commencement  of  the  suit  and  before  the  amendment, 
who  had  not  notice  of  the  sheriff's  deed,  would  get  a  good  title? 
I  think  there  can  be  but  one  answer  to  that  question.  It  would 
not,  and  for  the  simple  reason  that  the  question  was  whether  the 
title  did,  in  fact,  pass  from  A  to  B,  and  not  how  it  passed. 

Now,  what  has  been  done  in  the  case  in  hand  seems  to  me  to 
be  of  the  same  character  as  that  of  the  case  just  supposed.  Here 
the  ground  of  relief  stated  in  the  bill  as  originally  filed  was 
fraud  practiced  in  procuring  the  exchange.  The  supposed  mis- 
representation as  to  the  incumbrance  was  but  a  mere  specification 
of  that  fraud ;  afterwards  other  fraudulent  misrepresentations  of 
the  same  character  are  discovered,  and  inserted  by  way  of  amend- 
ment. How  can  it  be  said  that  their  insertion  changes  the 
identity  of  the  suit  as  to  its  parties,  subject-matter  or  purpose  ?  If 
not,  then  why  does  not  the  maxim  ^'pendente  lite  nihil  innovetu7*'' 
apply  ? 

Two  adjudged  cases  in  this  country  support  this  view.  Stod- 
dard  v.  Myers^  8  Ohio  SOS  {1837\  and  Gibbon  v.  Dougherty y 
10  Ohio  St.  S65  {1859).  The  first  was  an  ejectment  in  which 
plaintiff  relied  upon  a  purchase  at.  a  judicial  sale  in  an  equity 
suit  of  B^iz  V.  Wolfy  which  was  founded  upon  a  common^law 
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judgment  recovered  by  Beitz  against  Wolf,  and  which  attacked 
a  voluntary  conveyance  made  by  Wolf  to  his  children  prior  to 
the  recovery  of  the  judgment.  Pending  this  equity  suit  Wolf 
succeeded  in  reversing  the  judgment  on  a  writ  of  error,  and  then 
his  children  conveyed  for  value  to  the  defendant  in  ejectment. 
Upon  a  new  trial  of  the  action  at  law  of  Beitz  v.  Woff,  Beitz 
again  recovered,  and  then  filed  a  supplemental  bill  founded  upon 
his  second  judgment,  and  procured  a  decree  setting  aside  the  con- 
veyance from  Wolf  to  his  children,  a  sale  of  the  premises  to  pay 
his  judgment,  and  under  that  sale  plaintiff  in  ejectment  claimed. 
On  the  argument  of  the  ejectment  the  question  of  lis  pendens 
was  elaborately  discussed,  and  the  court  held  "that  by  the  insti- 
tution of  a  suit  the  subject  of  litigation  is  placed  l)eyond  the 
power  of  the  parties  to  it;  that  whilst  the  suit  continues  in 
court  it  holds  the  proi)erty  to  respond  to  the  final  judgment  or 
decree." 

In  the  second  case  complainant  had  entered  judgment  prema- 
turely upon  a  valid  award  of  arbitrators,  and  then  filed  a  bill 
against  the  defendant  and  one  of  his  debtors  to  appropriate  the 
debt  to  the  payment  of  his  judgment.  After  bill  filed,  defend- 
ant succeeded  in  vacating  the  judgment  on  the  award  as  prema- 
turely entered,  and  induced  the  debtor  to  pay  him  his  debt. 
Complainant  again  entered  judgment  on  his  award,  but  not  until 
after  the  payment  by  the  debtor  to  the  defendant,  and  filed  a 
supplemental  bill  setting  up  the  second  judgment.  The  debtor 
defended  on  the  ground  that  the  force  of  the  Ha  pendens  was 
broken  by  the  setting  aside  of  the  judgment ;  but  the  court  held, 
on  the  authority  of  Stoddard  v.  Myers,  that  the  same  snit  was 
pending,  and  the  debtor  was  not  justified  in  paying  the  defend- 
Htit,  saying  (at  p,  371) :  "  We  think  the  construction  thus  early 
given  to  this  provision,  as  expressed  in  the  act  of  1831  (which 
authorized  a  creditor's  bill  only  aft«r  judgment  recovered),  sup- 
ported by  principles  of  law  as  well  as  sound  reason.  The  subject- 
matter  of  the  suit  and  the  parties  in  the  action,  as  well  as  the 
object  of  the  suit,  all  continued  to  be  before  the  court.  The 
substantial  object  was  the  payment  of  the  debt  of  the  judgment 
debtor;  and  the  reversal  of  that  judgment  for  an  irregularis' 
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was  in  no  sense  an  intimation  of  its  payment,  or  a  relinquishment 
of  the  claim  of  tlie  plaintiff  to  enforce  its  payment  in  the  manner 
and  by  means  expressed  in  the  petition." 

I  will  now  consider  what  I  have  mentioned  as  the  appearance 
of  authority  the  other  way. 

In  Longv,  Barton,  2  AtL  SIS,  after  the  answer  to  the  original 
bill  had  been  reported  insufficient,  the  defendant  filed  a  cross- 
bill. The  plaintiff  in  the  original  suit  obtained  an  order  that 
the  original  bill  should  be  answet*ed  before  he  answered  the 
cross-bill,  and  on  the  answer  being  reported  insufficient,  he 
obtained  an  order  to  amend  his  bill,  and  that  the  defendants 
might  answer  the  amendment  and  exceptions  together.  It  was 
held  that  the  order  to  amend  was  a  waiver  of  the  priority  of 
right  to  an  answer.  In  delivering  judgment,  Lord  Hardwicke 
said  :  "  By  the  course  [practice]  of  the  court  the  plaintiff,  in  the 
cross  cause,  cannot  have  an  answer  till  he  has  himself  answered 
the  original  bill ;  but  this  is  a  privilege  the  plaintiff  in  the  origi- 
nal bill  has  in  right  of  his  original  bill ;  for  if  after  the  cross-bill 
is  filed  he  will  amend  the  original  bill  in  material  parts,  I  do  not 
think  he  is  entitled  to  have  ah  answer  to  the  amendments ;  for 
as  the  bill  may  be  amended  bot/i  in  discovei'y  and  relief,  the  pen- 
dency of  suit,  as  to  those  parts  which  are  amended,  is  only  from 
the  time  of  the  amendment.'' 

And  this  dictum  is  the  foundation  of  whatever  of  authority 
can  be  found  for  the  notion  that  a  simple  amendment  breaks  the 
continuity  of  the  suit  and  destroys  the  effect  of  the  lis  pendens 
as  against  third  parties.  The  character  of  the  amendment  in 
that  case  is  not  given,  except  as  it  may  be  inferred  from  the  words 
"  amended  both  in  discovery  and  relief."  So  that  it  is  probable 
that  the  learned  chancellor  had  in  mind  a  complete  change  in  the 
object  and  purpose  of  the  bill.  Certain  it  is  that  it  by  no  means 
appears  that  he  did  have  in  mind  the  maxim  ^'pendente  lite  nihil 
innovetur/'  for  it  was  in  no  wise  involved. 

Upon  the  authority  of  this  dictum,  Lord  Redesdale,  speaking 
of  amendments  (Mitf.  PL  *SSO),  says : 

"  When  injury  may  arise  to  others  the  indolgence  has  been  more  rarely 
granted ;  and  so  far  as  the  pendency  of  a  suit  can  effect  either  the  parties  to 


Digitized  by  VjOOQ  IC 


660  CASES  IN  CHANCERY.  [53  Eq. 

Turner  v,  Honpt. 

it,  or  strangers,  matter  brought  into  a  bill  hj  amendment  will  not  have  rela- 
tion to  the  time  of  "filing  the  original  bill,  but  the  suit  will  so  far  be  considered 
as  pendent  only  from  the  time  of  the  amendment,  except  that  where  a  bill 
seeks  a  discovery  from  a  defendant,  and  having  obtained  that  discovery,  the 
bill  is  amended  by  stating  the  result,  it  should  seem  that  the  suit  may,  accord- 
ing to  circumstances,  be  considered  as  pendent  from  the  filing  of  the  original 
bill,  at  least  as  to  that  defendant,  and  perhaps  as  to  the  other  parties,  if  any, 
and  to  strangers  also,  so  far  as  the  original  hill  may  have  stcUed  maUer  which 
might  include  in  general  terms  the  subject  of  the  amendment "  (citing  only  Long  v. 
Buaion^  su'pra). 

This  passage  is  appropriated  by  Mr.  Daniell  (1  Dan,  Ch.  Pr. 
40s  bottom),  citing  only  Long  v.  Burton  and  Lord  Bedesdale's 
treatise.  The  American  editor  cites  two  cases  from  Tennessee, 
which  I  will  notice  directly.  Mr.  Justice  Story  (Story  Eq.  PL 
§  904)  also  adopts  Lord  Redesdale's  language  upon  the  same 
authority. 

An  examination  of  the  English  authorities  discloses  but  one 
case  since  Long  v.  Burton,  in  which  the  question  has  been  stated, 
viz.,  Morris  v.  Landon,  6  Sim,  2^7,  There  the  bill  was  filed  in 
January,  1816,  claiming  against  the  defendant  an  equitable  estate 
in  certain  houses.  The  defendant  Answered.  In  1818,  and  again 
in  1819,  the  defendant  mortgaged  the  houses,  and  in  the  same 
year  sold  and  conveyed  them  in  fee  for  value,  subject  to  the 
mortgages.  Neither  of  the  mortgagees  or  the  grantee  had  any 
actual  notice  of  the  suit ;  and  at  that  time  there  was  no  provision 
in  the  English  statutes  for  a  registry  of  a  li%  pendens.  In  1820 
the  bill  was  amended  and  the  amendment  taken  as  confessed  as 
against  the  defendant,  who  had  no  further  interest  in  the  subject- 
matter,  and  the  suit  went  to  a  final  decree  in  favor  of  complainant. 
In  1831  complainant  filed  a  bill  against  the  putdxaser  pendente 
lite  to  obtain  the  benefit  of  his  decree,  and  moved  for  a  receiver. 
In  arguing  for  the  defendant,  Mr.  Pepys  (afterwards  Lord  Cot- 
tenham)  took  the  point  that  the  suit  was  pending  as  against  a 
purchaser  only  from  the  date  of  the  amendment.  Vice-Chan- 
cellbr  Shadwell  remarked  that  he  did  not  understand  that  a  new 
case  was  introduced  by  the  amendment ;  and  Mr.  Knight  (after- 
wards Lord-Justice  Knight-Bruce),  for  the  complainant^  remarked 
that  the  prayer  remained  the  same.    The  argument  proceeded 
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and  the  vice-chancellor  granted  the  motion,  without  opinion, 
and  the  order  was  affirmed,  on  appeal,  by  Lord  Brougham,  who 
dealt  at  length  with  the  question  of  lis  pendens,  but  took  no 
notice  of  the  amendment. 

I  will  now  refer  to  a  few  cases  in  this  country  relied  upon  for 
the  contrary  doctrine. 

MUlet'  V.  Sheny,  2  Wall.  237,  was  a  conflict  between  purchas- 
ers under  decrees  in  two  separate  equitable  suits  by  two  separate 
judgment  creditors  of  the  same  debtor.  The  first  in  point  of 
time  had  filed  a  general  creditors'  bill,  without  specifying  any 
particular  property  or  any  specific  alienation  in  fraud  of  credi- 
tors. The  second  in  point  of  time  had  set  forth  a  fraudulent 
alienation  by  the  judgment  debtor  of  certain  described  lands  to 
one  Williams,  who  held  the  legal  title,  and  who  was  made  a 
party.  The  suit  founded  on  the  second  bill  was  prosecuted  suc- 
cessfully to  a  decree  and  sale,  after  which  the  complainant  in  the 
first  bill  amended  by  setting  out  the  fraudulent  conveyance  to 
Williams,  and  making  him  a  party.  Process,  however,  was  not 
served  upon  him,  and  he  did  not  answer.  It  was  held  that  the 
title  obtained  under  the  second  bill  must  prevail,  and  that  the  first 
bill  did  not  o^rate  as  a  lis  pendens,  because  it  did  not  specify 
and  describe  the  property  and  did  not  make  the  holder  of  the 
l^al  title  a  party,  and  that  before  the  amendment  of  the  first 
bill  the  legal  title  had  passed  from  Williams,  the  fraudulent 
grantee,  to  the  purchaser  under  the  decree  in  the  second  suit.  In 
this  connection  it  was  that  the  learned  judge  (at  p.  260  bottom) 
says :  "  Where  the  question  of  lis  pendens  arises  upon  an  amended 
bill  it  is  regarded  as  an  original  bill  for  that  purpose,'' citing  Clarh- 
son  V.  Morgan,  6  B.  Monr.  441.  These  words  must  be  confined 
in  their  scope  to  the  case  in  hand.  The  bill  which  was  first  in 
point  of  time  was,  as  first  filed,  radically  defective  as  a  lis  pendens 
for  want  of  a  description  of  the  particular  property,  and  in  not 
making  the  fraudulent  grantee  and  holder  of  the  1^1  title  a 
party.  All  the  authorities  require  these  two  elements  to  be 
present  in  order  to  make  a  valid  lis  pendens.  The  amendment 
changed  the  character  of  the  suit,  and  made  it  essentially  a 
different  one.     It  was  not  the  same  suit. 
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The  case  reported  in  6  B.  Monr.  44^  {1S46\  is  long  and 
complicated  in  its  facts^  and  space  forbids  a  complete  recital  of 
them.  The  bill  was  filed  in  September,  1810,  against  one  Parker, 
as  the  holder  of  the  legal  title,  who  answered  that  in  the  previous 
March  he  had  sold  the  premises  to  one  Fowler  and  had  no  fiir- 
ttier  interest  in  them.  Fowler  was  never  brought  in  as  a  party, 
but  the  suit  was  prosecuted,  with  varying  fortunes,  for  about 
twenty  years  against  Parker  and  his  heirs.  In  its  course  it  was 
found  that  the  original  parties  complainant  had  no  interest,  and 
new  parties  were  added.  There  was  great  delay  and  laches  in 
prosecuting  the  suit.  It  was  directed  against  the  legal  title  only, 
and  brought  in  a  county  and  jurisdiction  other  than  that  in  wbicii 
the  land  was  situated.  It  was  found,  as  a  fact,  that  Fowler  and 
his  successors  obtained  the  equitable  title  before  the  suit  was 
brought,  and  took  and  held  adverse  possession  during  the  whole 
time.  AH  these  matters  were  relied  on  in  refusing  to  give  effect 
to  the  right  established  by  the  suit  of  1810.  I  can  find  nothing 
in  the  report  to  sustain  defendant's  position  herein. 

The  two  cases  cited  by  the  American  annotator  of  DcmidPf 
Chancery  PrdcHee  are  as  follows : 

Lillard  v.  Porter,  2  Head  177,  was  a  contest  between  two 
attaching  creditors  of  an  incorporated  bank.  Porter's  bill  was 
filed  and  his  attachment  (under  a  local  statute  of  Tennessee) 
issued  two  days  before  Lillard's,  but  Porter's  bill  made  parties 
defendant  only  certain  of  the  stockholders  and  owners  of  the 
bank  who  had  actual  custody  of  its  assets,  ignoring  the  corporate 
existence  of  the  bank.  Lillard  proceeded  directly  against  the 
corporation,  and  it  was  held  that  Porter  acquired  no  lien  by  his 
attachment  upon  the  assets  because  it  was  issued  against  the  indi- 
viduals. Subsequently  he  amended  his  bill,  making  the  bank 
a  party,  and  in  the  meantime  Lillard  had  perfected  his  lien. 
Though  the  proceedings  were  by  a  bill  in  chancery,  the  question 
was  one  of  actual  lien  acquired  by  attachment.  The  doctrine  of 
Ua  pendens  was  in  no  wise  involved. 

Miller  v.  Taylor ,  6  Heiak.  466,  was  not  a  case  of  lis  pendens, 
but  of  the  statute  of  limitations. 

In  Piersm  v.  -Seedy,  6  B.  Manr.  128,  tlie  bill  was  filed  by  a 
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simple  contract  creditor  of  a  partnership  firm  against  the  surviv- 
ing partner,  askiog  to  have  his  debt  paid  out  of  the  partnership 
assets,  which  consisted  of  choses  in  action.  It  did  not  all(^ 
insolvency  or  fraud.  Pending  the  bill  the  surviving  partner 
settled  with  his  other  creditors  and  divided  the  assets  in  question 
among  them.  Subsequently  the  complainant  obtained  a  judgment 
upon  his  debt  against  the  surviving  partner,  and  filed  a  supple- 
mental bill  setting  up  his  judgment,  and  attacked,  but  not  on 
the  ground  of  fraud,  the  distribution  of  the  choses  in  action 
among  the  other  creditors.  And  it  was  held  that  his  original 
bill  showed  no  equity,  that  the  supplemental  bill  made  a  different 
<;ase  and  asked  a  different  relief,  and  that  the  original  bill  could 
not  be  held  to  have  force  as  a  lis  pendens.  This  statement  shows 
that  the  case  has  no  application  here,  and  I  may  add  that  it  was 
rightly  decided  on  the  ground,  as  the  better  opinion  appears  to 
l)e,  that  the  doctrine  of  pendente  lite  nihil  innovetur  does  not 
apply  to  choses  in  action. 

Dudley  V.  Prices  Administrator*,  10  B.  Monr.  84-.  was  a  case  of 
the  statute  of  limitations  as  applied  to  an  amendment  introducing 
a  new  and  distinct  cause  of  action. 

In  Stone  v.  Connelly,  1  Mete.  (JKy.)  65Z;  71  Am.  Dec.  ^99,  a 
Biiuple  contract  creditor  filed  a  petition  against  his  debtor  setting 
out  the  debt,  and  that  the  defendant  owned  a  house  and  lot 
which  he  was  about  to  convey  away  for  the  purpose  of  defrauding 
-creditors,  and  asked  an  injunction  and  attachment,  which  were 
granted.  Shortly  afterwards  defendant  made  a  bona  fide  sale  and 
conveyance  of  the  house  and  lot,  and  applied  the  proceeds  to  pay 
the  mortgage  upon  it  and  an  unsecured  indebtedness,  receiving  a 
small  balance  in  cash.  Subsequently  plaintiff  sued  and  recovered 
judgment  at  law  on  his  debt  and  had  an  execution  issued  and 
returned  unsatisfied,  and  then  filed  a  supplemental  petition  set- 
ting forth  such  facts.  The  defendant  answered,  and  at  the  hearing 
the  plaintiff  failed  on  the  issue  of  fraudulent  intent  in  the  con- 
veyance pendente  lite.  In  disposing  of  the  case  the  court  said : 
**  The  jurisdiction  of  the  court  to  furnish  the  relief  sought  for 
was  based  and  depended  upon  the  allegation  that  the  debtor 
intended  to  make  a  fraudulent  disposition  of  the  attached  prop- 
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erty.  As  that  allegation  was  not  sustained  by  proof,  the  court 
had  no  power,  on  that  ground,  to  order  a  sale  of  the  property, 
nor  were  the  plaintiffs  entitled  to  any  relief  on  their  original 
petition.  *  *  *  An  entirely  new  lis  pendens  was  created  by 
this  amendment.  By  it  the  plaintiff's  right  to  come  into  a  court 
of  equity  was  placed  upon  a  different  and  distinct  ground.  It 
did  not  operate  as  a  continuation  of  the  original  equity  which 
had  been  relied  on,  but  asserted  an  additional  and  independent 
ground  of  equitable  relief.  It  presented  an  entirely  different 
state  of  the  case,  and  amounted,  substantially,  to  a  new  cause  of 
action.  The  Us  pendens  which  it  created  cannot  be  permitted  to 
relate  back  to  the  commencement  of  the  action,  so  as  to  affect 
intervening  rights. '^  This  language  shows  the  contrast  between 
that  case  and  this,  where  the  equity  is  the  same  after  amendment 
as  before,  viz.,  fraud  practiced  by  the  defendant  in  procuring  the 
conveyance. 

Wortham  v.  Boyd,  66  Tex.  401,  was  this ;  A,  being  indebted, 
made  a  fraudulent  conveyance  of  land  without  consideration  to 
fi.  B  made  a  bona  fide  sale  and  conveyance  for  a  valuable  con- 
sideration to  C,  who  had  no  notice  of  the  fraud,  and  who  paid 
all  the  purchase-money  except  $50.  In  this  situation  of  affairs 
a  creditor  of  A  filed  a  petition  in  equity  against  A,  B  and  C, 
charging  fraud  in  the  conveyance  from  A  to  B,  and  that  C  pur- 
chased with  notice  of  it  C  answered  that  petition,  setting  up 
that  he^had  bought  in  good  faith  and  without  notice  of  the  fraud, 
and  had  paid  all  the  consideration  money  except  $50,  which  be 
was  ready  to  pay  to  whomsoever  the  court  should  direct  Before 
C  auswered  the  petition  he  conveyed  the  premises  for  a  full  con- 
sideration to  D,  who  bad  no  notice  of  the  petitioner's  equity  and 
was  a  bona  fide  purchaser  unless  affected  by  the  lis  pendens.  The 
original  petitioner,  after  the  answer  of  C  denying  the  fraud,  filed 
a  supplemental  petition  admitting  the  truth  of  Cs  answer,  and 
prayed  that  a  vender's  lien  retained  in  the  deed  from  B  to  C  for 
the  $50  be  foreclosed,  and  the  proceeds  of  the  foreclosure  applied 
to  the  payment  of  his  judgment  I)  was  not  made  a  party. 
Under  this  amendment  decree  was  made  in  fitvor  of  the  plaintiff, 
netting  aside  the  deed  from  A  to  B,  adjudging  that  C  was  a  po^ 
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ohaser  id  good  faith  as  to  the  purchase-money  paid,  foreclosing 
the  vender's  lien  for  $50  and  interest,  which  at  that  time  brought 
it  up  to  $79.40,  and  ordering  that  the  lands  purchased  by  C  be 
sold  to  ))a7  the  same  for  the  benefit  of  the  plaintiff.  The  land 
thereunder  was  sold  and  bought  in  by  the  plaintiff,  and  her 
grantee  brought  an  action  of  ejectment  against  D.  It  was  held 
that  the  plaintiff  could  not  recover. 

A  statement  of  the  case  shows  at  once  that  it  has  no  application 
here.  There  was  an  abandonment  of  the  original  cause  of  action, 
and  the  adoption  of  a  new  one  founded  upon  a  different  theory 
of  the  facts  and  rights  of  the  plaintiff,  and  asking  an  entirely 
different  relief,  and  the  court  rightly  held  that  it  was,  in  effect, 
the  commencement  of  a  new  suit,  saying :  "  The  abandonment 
of  one  cause  of  action  and  the  adoption  of  a  new  one  by  amend- 
ment is,  in  effect,  the  dismissal  of  the  former  suit  and  the  com- 
mencement of  a  new  one  upon  a  different  cause  of  action.''  The 
opinion  is  elaborate  and  goes  wholly  upon  that  ground. 

In  Davis  v.  Christian^  6  Oratt.  12^  a  testator,  who  was  a 
partner  in  a  business  firm,  authorized  and  directed  his  executor 
to  continue  the  business  as  long  as  his  wife  and  his  surviving 
partner  should  consent.  There  was  a  power  of  sale  of  real  estate, 
with  a  provision  that  if  either  of  his  daughters  upon  coming  of 
age  or  being  married  so  desired,  her  interest  in  the  business  might 
be  ascertained,  and  the  business  closed  as  to  her  but  continued 
as  to  the  others.  One  of  the  daughters  married,  and  a  suit  was 
instituted  asking  for  her  share  of  the  assets.  No  charge  of  waste 
or  mismanagement  or  prayer  against  the  continuance  of  the  busi- 
ness as  to  the  other  parties  interested  was  made.  Subsequently, 
and  pending  the  suit,  the  partnership  became  embarrassed,  and 
conveyance  was  made  under  the  power  in  the  will  to  a  third 
party,  for  full  consideration,  of  a  portion  of  the  real  estate 
belonging  to  the  partnership,  and  the  proceeds  taken  to  pay  a 
partnership  debt.  Hdd^  that  the  suit  was  not  a  lis  pendens 
which  prevented  the  sale  of  the  real  estate. 

I  have  chosen  the  foregoing  cases  out  of  those  cited  by  Mr. 
Brinton's  counsel  as  being  the  strongest  in  his  favor,  and  I 


Digitized  by  VjOOQ  IC 


566  CASES  IN  CHANCERY.  [53  Eq. 

Buzby  V,  Roberts. 

think,  for  the  reasons  already  stated,  they  fail  to  support  his 
position. 

There  is  no  hardship  in  applying  the  maxim  in  question  to 
Mr.  Brinton  in  this  instance.  He  had  complete  notice  of  the 
pendency  of  the  suit,  and  that  it  was  founded  upon  an  allegation 
of  fraud  in  the  exchange  between  Dr.  Turner  and  Houpt.  He 
also  had  notice  of  the  incapacity  of  Dr.  Turner  at  and  after  the 
suit  was  commenced.  He  made  the  mistake  of  supposing  that 
Dr.  Turner's  right  to  recover  was  limited  to  the  particular  speci- 
fication of  fraud  found  in  his  bill,  and  overlooked  the  circumstance 
that  he  might  add  other  specifications  and  finally  succeed  in 
establishing  the  fraud.  He  had  no  right,  as  I  have  observed, 
to  rely  on  inquiries  made  of  anybody  but  Dr.  Turner  himself;  and 
there  is  nothing  in  what  was  said  by  Mrs.  Turner  or  Barrows  & 
Bliss  to  work  an  estoppel. 

I  shall  advise  a  decree  that  Mr.  Brinton  convey  the  the  prem- 
ises to  the  complainant  and  account  for  the  rents  and  profits,  if 
any,  in  the  meantime. 


Carrie  8.  Buzby  et  aL 

V. 

Sarah  Ann  Roberts  et  al. 


1.  On  reference  in  partition  under  rules  166  and  29,  the  master  is  not  con- 
cluded by  the  admissions  of  the  bill  and  answer,  as  to  the-answering  defendant'* 
rights  in  the  premises. 

2.  A  testatrix  devised  lands  in  trust  for  her  son  for  life,  "and  at  the  time 
of  my  son's  death  it  is  my  wish  and  will  to  leave  all  the  property  of  all  kind* 
to  be  equally  divided  among  my  nephews  and  nieces  on  my  father's  side  ooeortf- 
171^  to  law." — Heldf  a  grandniece,  the  daughter  of  a  nephew  dead  at  the  time 
of  making  the  will,  is  not  entitled  to  any  interest  in  the  lands.  OuUaii  v. 
(hUcali,  15  Stew,  Eq.  500,  distinguished. 


On  bill  for  partition  &c.,  and  exceptions  to  master's  report. 
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Mr.  Charles  E.  Hendrickson,  for  the  exceptants. 

Mr,  Samuel  A.  AtkiTiaon,  contra. 

Emery,  V.  C. 

The  question  in  this  case  arises  upon  exceptions  to  the  report 
of  a  special  master  in  proceedings  for  partition.  The  master  to 
whom  it  was  referred  to  report  on  the  right,  title  and  interest  of 
the  parties  in  the  premises  of  which  partition  was  sought,  has 
reported  that  two  of  the  defendants,  Mary  C.  Rue  and  John  R. 
Rue,  her  husband,  are  not  seized  of  or  entitled  to  any  part  of 
the  premises  or  interest  therein.  In  the  bill  for  partition,  which 
was  filed  by  two  of  the  tenants  in  conimon,  the  defendant  Mary 
C.  Rue  was  alleged  to  be  entitled  to  an  undivided  eleventh  inter- 
est in  the  lands,  and  the  interests  of  the  other  parties  to  the  suit, 
including  the  complainant's  own  interest,  were  also  specifically 
stated,  being  based  upon  the  theory  that  the  defendant  Mary  C. 
Rue  was  entitled  to  such  one-eleventh  interest.  This  defendant 
and  her  husband  answered,  admitting  the  allegations  of  the  com- 
plainants' bill  and  asserting  the  right  of  Mary  C.  Rue  to  a  one- 
eleventh  interest.  No  other  answers  were  put  in  except  the  usual 
formal  answer  of  the  clerk  as  guardian  ad  litem  for  five  infant 
defendants,  and  a  decree  pro  confesso  was  taken  against  all  the 
other  defendants.  The  order  of  reference  was  in  the  form  di- 
rected by  rule  166,  that  on  a  decree  p*o  confesao  taken  on  a  bill 
for  partition,  there  shall  be  a  reference  to  a  special  master  to 
report  as  to  the  rights  of  the  respective  parties  in  the  premises. 
The  master  reported  that  the  defendants  Mary  C.  Rue  and  her 
husband  were  not  entitled  to  any  interest  in  the  premises,  and  in 
reference  to  the  interests  of  the  other  parties  to  the  suit  other 
than  the  in&nts  and  including  the  complainant,  reported  that 
their  respective  interests  were  greater  than  alleged  in  the  bill ; 
this  increase  occurring  by  reason  of  the  addition  of  the  alleged 
one-eleventh  of  Mary  C.  Rue  to  the  other  shares.  After  the 
report  of  the  master,  which  also  reported  that  a  partition  was 
impracticable  and  that  a  sale  was  necessary,  and  after  the  excep- 
tions to  the  report,  a  decree  for  sale  of  the  premises  was  made  by 
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the  consent  of  the  exceptants,  reserving  decision  as  to  the  interests 
of  the  parties,  and  directing  payment  into  court  of  the  money 
arising  from  the  sale.  The  question  therefore  practically  arises 
as  upon  application  for  a  decree  of  distribution  of  the  proceeds 
of  sale.  Counsel  for  the  exceptants  suggests  the  point,  that  in 
view  of  the  admissions  of  the  bill,  that  Mary  C.  Rue  vas 
entitled  to  an  interest  in  the  lands,  and  in  view  of  the  fact  that 
her  answer  accepted  this  statement  as  true,  report  or  decree  can 
r^nlarly  be  made  on  this  bill  that  she  did  not  have  any  interest  io 
the  lands.  But  it  is  clear  that  the  statement  by  one  tenant  in  com- 
mon in  his  bill  for  partition  of  the  interests  of  one  defendant  canoot 
conclude  the  other  defendants,  or  perhaps  even  himself.  Even  by 
decree  pro  confeaso  under  the  rules,  a  defendant  who  does  not 
answer  is  entitled  to  the  protection  of  the  master's  report  upon  tbe 
rights  of  the  parties,  and  the  roaster  must  report  the  rights  of 
the  parties  as  they  really  are,  irrespective  of  the  admissions  of  tbe 
parties.  It  may  be  that  a  defendant  whose  rights  are  admitted 
by  the  bill  and  set  up  by  answer,  might,  on  the  coming  in  of 
such  adverse  report,  apply  for  a  stay  of  the  partition  proceedings 
until  his  title  could  be  tried  at  law,  but  where,  as  here,  the  parti- 
tion proceedings  are  allowed  to  coqtinue,  and  a  decree  for  sale  is 
made  by  consent  of  the  exceptant  and  the  money  paid  into  court, 
there  can  be  no  question  as  to  the  right  of  the  court,  in  disposing 
of  the  proceeds  of  sale,  to  decide  upon  the  real  rights  of  the 
parties.  Upon  the  merits  of  the  case,  the  precise  question  is 
whether  the  defendant  Mary  C.  Rue,  a  grandniece  of  the  testa- 
trix, is  entitled  to  an  interest  in  the  premises  under  a  devise 
made  to  the  nephews  and  nieces  of  the  testatrix.  It  is  claimed 
that  the  language  of  the  will  is  such  as  to  show  that  it  was  the 
intention  of  the  testatrix  to  include  the  children  of  deceased 
nephews  or  nieces  within  the  description.  Sarah  Ann  Livesey, 
the  testatrix,  died  seized  of  the  premises  in  question,  seven  lots 
of  land  in  Burlington  county,  five  of  which  were  devised  to  her 
by  her  father,  Moses  Livesey.  At  the  date  of  her  will  and  of  her 
death,  she  had  one  son,  Charles  Moore,  a  feeble-minded  person, 
and  the  disposition  of  her  property  was  as  follows : 
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"  My  will  and  wish  is,  and  I  leave  my  property,  both  real  and  personal,  to 
my  son  Charles  Moore  as  long  as  he  lives,  the  said  estate  both  real  and  personal 
I  leave  in  charge  of  my  nephew  J.  Stokes  Coles  and  Abbie  8.  Buzby,  as  trustees 
of  all  my  property  and  they  to  take  full  charge  of  my  son  Charles,  and  to  see 
that  he  is  well  cared  for  as  long  as  he  lives,  and  at  the  time  of  my  son's  death 
it  is  my  wish  and  wUl  to  leave  all  my  property  of  all  kinds  to  be  equally 
divided  among  my  nephews  and  nieces  on  my  father's  side  according  to  law.'' 

This  son  of  testatrix  died  in  1893,  and  the  question  now  arises 
as  to  the  disposition  of  the  property  after  his  death. 

This  will  was  dated  December  14th,  1882,  and  at  this  time 
one  of  the  testatrix's  nephews  and  one  of  her  nieces  were  dead, 
each  leaving  children.  Mary  C.  Rue,  the  exceptant,  is  the  only 
child  of  Anthony  Cuthbert,  a  nephew  of  testatrix,  who  died  on 
July  7th,  1882,  about  five  months  before  the  making  of  the  will. 
Hope  Moore,  a  niece  of  testatrix,  was  also  dead  at  the  date  of 
the  will,  but  the  precise  time  of  her  death  does  not  appear.  She 
left  two  children,  Hannah  Moore  and  Stacy  Moore,  who  were 
not  made  defendants,  but  as  to  whom  the  master  also  reported 
that  they  had  no  rights  in  the  land.  Ten  nephews  and  nieces 
survived  the  testatrix,  who  died  on  October  8th,  1883,  and 
between  the  date  of  testatrix's  death  and  her  sou's  death  in  1893, 
some  of  the  nephews  and  nieces  living  at  testatrix's  death,  died 
leaving  heirs  or  devisees,  who  were  made  parties  to  the  suit  as 
succeeding  to  their  respective  interests.  There  is  no  evidence 
whether  the  testatrix  at  the  time  of  making  the  will  knew  of  the 
death  of  her  nephew,  Anthony  Cuthbert,  or  of  her  niece,  Hope 
Moore.  The  only  evidence  from  which  any  inference  at  all  in 
any  direction  is  to  be  drawn,  is  the  evidence  of  the  defendant 
Mary  C  Rue,  that  her  father,  Anthony  Cuthbert,  lived  at  Eles- 
mere,  in  the  adjoining  county  of  Camden,  and  that  her  father 
aiid  the  testatrix  were  friendly;  that  she  never  knew  of  any  trouble 
between  them,  and  that  her  own  relations  with  the  testatrix  were 
always  friendly.  As  to  the  Moores  there  is  no  evidence  what- 
ever. As  to  the  right  of  grandnephews  and  grandnieces  to  take 
under  a  devise  to  nephews  and  nieces,  there  can  be  no  dispute  as 
to  the  general  rule  that  they  do  not  take.  No  more  liberal  rule 
of  inclusion  could  be  applied  to  grandnieces  and  grandnephews 
than  the  rule  applied  to  grandchildren  claiming  under  a  devise  or 
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bequest  to  children,  and  as  to  these  the  rule  is  settled  that  ilie 
word  "children"  will  uot  be  construed  to  include  grandchildren, 
unless  there  is  something  in  the  context  to  show  that  the  testator 
intended  to  include  them,  or  unless  the  devise  or  bequest  to 
children  will  be  inoperative  unless  construed  to  include  grand- 
children. FeWa  ExextUora  v.  Vanatta,  6  C.  E,  Or.  84-,  and  cases 
cited ;  ^  Jarm.  Wills  *15^  {R.  &  T.  ed.  p.  697.) 

And  in  reference  to  devises  of  real  estate  I  find  the  precise 
question  decided  in  this  state  in  a  case  not  referred  to  on  the 
argument  Van  Oieson  v.  Howard,  3  Hoist.  Ch.  462.  In  this 
.  case  the  testator  devised  bis  real  estate  to  his  widow  for  life  and 
after  her  death  ordered  that  it  be  sold  and  the  proceeds  equally 
divided  between  his  brothers'  and  sister's  children  and  one  6.,  in 
equal  portions,  share  and  share  alike.  The  testator  h%d  one 
sister  and  three  brothers.  Two  of  his  nephews  and  one  of  his 
nieces  had  died  before  the  making  of  the  will,  leaving  issue. 
It  was  held  that  the  issue  of  such  deceased  nephews  and  niece 
were  not  entitled  to  share  in  the  proceeds. 

The  claim  of  the  grandniece  in  this  present  case  to  take  the 
share  her  father  would  have  taken  had  he  survived  testatrix,  is 
based  upon  the  contention  that,  by  the  direction  of  the  will  that 
at  the  time  of  the  son's  death  all  the  property  should  be  equally 
divided  among  her  nephews  and  nieces  on  her  father's  side  accord- 
ing to  law,  the  testatrix  intended  that  the  provisions  of  the  law  re- 
lating to  the  descent  of  estates  to  brothers'  and  sisters'  children 
should  be  applied.  Under  the  statute  of  descent  {Rev.  p.  S97  §  2), 
a  grandnephew  or  grandniece,  being  the  grandchild  of  a  brother 
or  sister  of  the  whole  blood  whose  parent  had  died,  would  inherit 
the  share  the  parent  would  have  taken.  In  the  present  case,  the 
nephews  and  nieces  on  the  father's  side  who  were  to  take  would 
be  necessarily  the  children  of  brothers  and  sisters  of  the  whole 
blood.  Nephews  and  nieces  on  her  mother's  side  and  not  on  her 
father's  could  only  be  the  children  of  her  half-brothers  and  half- 
sisters,  the  issue  of  her  mother's  subsequent  marriage.  The 
contention  is  that  unless  this  meaning  and  force  is  given  to  the 
words  "  according  to  law  "  they  have  no  meaning  whatever,  and 
in  the  construction  of  the  will  must  be  altogether  discarded.    On 
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the  Other  hand,  it  is  claimed  that,  inasmuch  as  the  will  expressly 
directs  the  division  to  be  made  between  the  nephews  and  nieces^ 
and  directs  the  division  to  be  equal  between  all  the  individuals 
of  the  class  so  entitled,  the  addition  of  the  words  "  according  to 
law"  cannot  control  this  express  direction,  even  if  the  phrase  be 
otherwise  inoperative.  My  view  is  that  the  grandniece  is  not 
entitled  to  share  in  the  division. 

The  language  of  the  will,  as  to  the  persons  among  whom  the 
estate  is  to  be  divided,  is  entirely  operative  and  it  is  so  clear  iu 
its  directions  as  to  the  persons  who  are  to  receive  it,  that  no 
qualifications  of  this  devise  should  be  made,  by  construction  from 
other  parts  of  the  will,  unless  it  is  apparent  that  the  testatrix 
intended  such  qualification.  I  cannot  attribute  such  intention 
to  her  by  the  mere  addition  of  the  words  directing  the  division 
to  be  between  these  parties  "according  to  law.'*  The  expression 
of  an  intention  to  substitute  a  child  in  the  place  of  a  deceased 
parent  as  an  object  of  the  gift,  must  be  some  expression  of  the 
testator,  in  the  will  itself,  showing  that  this  idea  of  substitution 
could  fairly  be  considered  as  within  the  testator's  mind.  In 
every  one  of  the  cases  on  which  counsel  for  exceptants  relied,  in 
his  very  full  brief,  there  was  in  the  will  some  expression  of  the 
testator  which  in  itself  indicated  that  this  idea  of  substitution  for 
a  deceased  parent  was  in  the  testator's  mind.  Such  cases  were 
OiUccUt  V.  Outoall,  15  Slew,  Eq.  600,  and  the  cases  there  referred 
to.  In  OtUcalt  v.  Oxdedli  the  direction  of  the  will  was,  that  after 
the  death  of  testator's  wife,  the  residue  of  his  estate 

''shall  be  divided  among  my  several  children,  share  and  share  alike,  and  in 
the  event  of  any  of  my  said  children  dying  before  my  wife  and  leaving  issue 
them  surviving,  then  such  issue  shall  be  entitled  to  and  receive  the  parent's 
share,  the  same  as  the  parent  would  receive  were  he  or  she  living/^ 

It  was  held  that  the  children  of  a  son  who  died  in  testator's 
lifetime  before  the  making  of  the  will,  were  entitled  to  take 
under  this  clause  of  substitution. 

The  rule  laid  down  in  the  leading  case  of  Christopher  v.  Nayhr, 
1  Meriv,  320y  as  to  the  expression  in  the  will  sufficient  to  indicate 
the  intention  to  substitute  the  children  of  persons  dead  at  the 
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date  of  the  will  in  place  of  the  parents,  was  criticised  by  Vice- 
Chancellor  Malins  in  Adams  v.  Adams,  L.  R.  Eq.  Cos.  H6[187£), 
and  by  Sir  Greorge  Jessel,  in  Sibletfs  Trusty  L.  R.  6  Ch.  Dw.  494, 
and  a  more  liberal  rule  was  adopted  by  these  judges,  and  these 
latter  cases  are  relied  on  by  Chancellor  Runyon  in  Ouicalt  v.  Out- 
calty  supra.  The  later  English  cases,  however,  In  re  Chinery, 
39  Ch.  Div.  614  {1887))  Groves  v.  Musther,  4S  Ch.  Div.  669 
{CouH  of  Appeals,  1890),  and  In  re  Wood  {1894)  1  Ch.  S81 
{Court  of  Appeals),  approve  the  rule  laid  down  in  Christopher 
V.  Naylor,  and  disapprove  the  criticisms  of  Vice-Cbancellor 
Malins. 

In  the  present  case  I  am  asked  to  decide  that  the  testatrix, 
by  the  mere  addition  of  the  words  "according  to  law"  to  the 
direction  for  division  among  her  nephews  and  nieces,  intended  to 
incorporate  as  part  of  her  will,  and  as  a  qualification  of  the 
devise,  the  provisions  of  the  statute  of  descent,  relating  to  the 
division  of  estates  between  the  children  and  grandchildren  of 
brothers  and  sisters  of  the  whole  blood.  These  qualifications 
of  the  express  terms  of  the  devise  are  so  radical  that  the  testa- 
trix's intention  to  make  them  should  be  made  manifest  by  some 
direction  in  the  will  itself  showing  that  they  were  in  her  mind. 
With  this  view  as  to  the  effect  of  the  direct  devise,  I  would  be 
inclined  to  hold  that  even  if  the  words  ^*  according  to  law  "  could 
have  no  effect  or  application,  they  must  be  rejected  as  meaning- 
less or  superfluous  rather  than  attribute  this  effect  to  them.  But 
it  is  not  clear  that  the  words  "according  to  law'*  do  not  have 
some  application  to  the  devises  directed  between  the  nephews  and 
nieces.  If  construed  to  relate  to  the  mode  of  division  between 
them,  and  as  meaning  that  the  estate  must  be  divided  between 
them  according  to  the  manner  in  which  the  law  divides  estates 
between  any  equal  owners,  and  thus  reading  to  be  equally  divided 
among  my  nephews  and  nieces  according  to  law,  the  words 
would  have  some  effect ;  and  in  Van  Tilburgh  v.  HoUinshead,  1 
McCaH,  82  {186 1\  Chancellor  Green  held  that,  by  the  direction 
of  a  testator  that,  after  the  death  of  his  son,  lands  given  to  the 
son  for  life  be  divided  among  his  surviving  children  "according 
to  law''  the  testator  meant  a  division  according  to  the  law  in 
force  at  the  time  of  the  vesting  of  the  estate. 
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As,  therefore,  these  words  "  according  to  law  "  added  to  the 
devise,  do  not  necessarily  interfere  with  the  equal  division  among 
the  nephews  and  nieces,  I  should  not  feel  at  all  justified  in  im- 
puting to  the  testatrix  the  intention  of  using  them  for  the  purpose 
of  qualifying  the  previous  clear  language  of  the  will^  and  the 
report  of  the  master  excluding  the  grandniece,  M^ry  C.  Rue, 
and  her  husband,  is  confirmed. 

As  to  the  Moores,  the  other  grandnephews  and  grandniece, 
they  are  not  parties  to  the  suit,  and  no  adjudication  should  have 
been  made  as  to  their  rights.  They  have  no  interest  in  the  pro- 
ceeds of  sale,  and  there  should  be  no  attempt  to  bar  any  right 
they  may  claim  in  the  lands  by  adjudication  against  them  in  this 
suit. 

The  exceptants  are  not  injured  by  this  declaration  as  to  their 
rights,  but  tlie  final  decree  should  not  confirm  the  master's  report 
as  to  these  persons  not  parties. 

The  master  also  has  failed  to  make  any  report  as  to  the  rights 
of  the  infant  defendants.  They  are  excluded,  however,  from  any 
right  in  the  lands  or  proceeds,  the  share  in  which  there  might  be 
claimed  for  them  a  contingent  interest  being  reported  by  the 
master  to  belong  to  their  parents  absolutely,  and  no  special 
report  being  made  as  to  the  infants'  rights.  The  question  as  to 
whether  these  infants  have  not  rights  to  be  protected  or  expressly 
adjudicated,  should  be  brought  before  the  court  again  on  appli- 
cation for  distribution,  as  the  will  under  which  they  claim  has 
not  been  sent  up  with  the  evidence. 


58  &7S 
65  244 
65   860 

John  S.  Barkalow,  receiver  of  the  Diamond  Ice  Company,    i»  3W 

•U004 
V, 

John  O.  Totten  et  al. 

1.  The  coart  of  chancery  has  the  right,  in  proceedings  to  wind  op  the  affiurs 
of  insolvent  corporations,  to  direct  the  receiver  to  make  a  call  upon  subscribers 
to  pay  up  their  unpaid  subscriptions  to  the  capital  stock. 
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2.  Where  such  call  has  been  made  bj  the  receiver,  his  right  of  action 
against  such  subscribers  is  a  legal  right  to  be  pursued  in  a  court  of  law. 
Hoodf  Receiver^  v.  MeNaughton,  S5  Vr,  4^5. 

3.  An  objection  to  the  jurisdiction  of  the  court  of  equity  that  the  remed  j 
at  law  was  complete  and  raised  by  the  answer  will  be  sustained  at  the  hearing. 


On  bill,  finswer,  replication  and  proofs. 

Mr,  John  R,  Beam  and  Mr.  Francis  ScM,  for  the  complainant. 

Mr.  John  W.  Griggs,  Mr.  Michael  Dunn  and  Mr.  Frank  E. 
Pellet  J  for  the  defendants. 

Emery,  V.  C. 

This  is  a  bill  filed  by  the  receiver  of  an  insolvent  corporation, 
against  fideen  stockholders,  to  recover  the  amount  alleged  to  be 
due  from  them  for  their  respective  subscriptions  to  capital  stock 
of  the  corporation. 

The  subscriptions  had  not  been  paid  at  the  time  the  corpora- 
tion was  decreed  to  be  insolvent,  under  the  corporation  laws,  nor 
had  any  call  or  demand  been  made  by  the  company  for  the  pay- 
ment of  the  subscriptions  previous  to  the  appointment  of  the 
receiver.  On  the  application  of  the  receiver  in  the  insolvency 
suit,  and  on  notice  to  each  of  the  defendants,  the  chancellor,  on 
January  29th,  1894,  made  an  order  authorizing  the  receiver  to 
call  the  whole  amount  of  the  unpaid  subscriptions,  and  to  enforce 
payment  of  such  unpaid  subscriptions  by  suit,  if  necessary, 
against  each  of  the  delinquent  stockholders.  The  order  was 
made,  however,  expressly  without  prejudice  to  the  rights  of  any 
of  the  defendants  to  any  defence  they  might  have  to  any  action, 
legal  or  equitable,  which  might  be  brought  against  them  on  such 
alleged  stock  subscriptions.  The  receiver,  after  demand  of  pay- 
ment from  the  defendants  for  the  amount  of  their  respective 
sul)scriptions,  and  their  failure  to  pay,  filed  this  bill  against  all 
of  the  defendants  for  the  recovery  of  the  amounts  due  from  them 
respectively.  Nine  of  the  defendants  have  answered,  six  allow- 
ing decree  pro  confesso.  Each  defendant  answering  separately 
raises  the  objection  that  the  complainant's  remedy  is  at  law  and 
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also  that  the  bill  is  niultifarious  in  joiDing  separate  aud  distinct 
claims  against  other  defendants  with  the  claim  against  the  defend- 
ant. The  question  whether  there  is  a  complete  remedy  at  law  is 
therefore  preliminary,  and  the  case  does  not  come  within  the  rule 
applied  in  some  cases,  that  a  court  of  equity  may,  in  its  discre- 
tion, retain  a  cause  if  the  objection  that  the  complainant  has  an 
adequate  remedy  at  law  is  not  made  until  the  hearing.  Lehigh 
Zinc  and  Iron  Co.  v.  Tt-ottery  16  Stew.  Eq.  185,  W4.  {Errors  and 
Appeals,  1887),  aud  cases  cited. 

That  the  complainant  has  a  right  to  an  action  at  law  to  recover 
from  each  subscriber  the  amount  of  his  subscription,  is  established 
by  the  late  case  of  Hood,  Receiver,  v.  McNaughton,  ^5  Vr.  4£5 
{Supreme  CouH,  1892). 

This  was  an  action  at  law  by  a  receiver  of  an  insolvent  cor- 
poration proceeding  under  orders  of  the  court  of  chancery,  similar 
to  those  in  this  case,  to  collect  unpaid  subscriptions,  and  this 
decision  governs  the  present  case  as  to  the  existence  of  the  remedy 
at  law  for  claims  of  this  character.  Moreover,  the  remedy  at  law 
is  precisely  the  same  as  the  remedy  now  asked  in  this  suit,  viz.,  a 
money  recovery  for  the  total  amount  of  unpaid  subscriptions,  nor 
is  there  any  suggestion  in  the  bill  of  any  equitable  facts  which 
are  relied  on  to  change  the  forum  of  control  of  the  claim  from 
law  to  equity.  The  cases  of  Wetherbee  v.  Baker,  8  Stew.  Eq.  601 
{Errors  and  Appeals,  1882),  and  Williams  v.  Boice,  11  Stew.  Eq. 
36 i.  {Chancellor  Runyon,  1884),  and  BicUey  v.  Sehlag,  1  Dick. 
Ch.  Rep.  633  {Errors  and  Appeals,  1890),  which  were  relied  on 
at  the  hearing  to  sustain  the  jurisdiction,  are  cases  of  a  different 
character.  Wetherbee  v.  Baker  and  Bickky  v.  Sehlag  are  cases 
in  which  a  judgment  creditor  of  the  corporation  sought  to  enforce, 
for  his  sole  benefit,  the  obligation  imposed  by  section  5  of  the 
Corporation  law,  which  requires  stockholders  to  pay  in  such  pro- 
portion of  the  amount  unpaid  on  their  capital  stock  as  may  be 
required  for  the  payment  of  the  debts  of  the  company.  The 
oourt  held  in  these  cases  that,  under  this  section,  the  suit  should 
be  for  the  benefit  of  all  the  creditors  and  that  an  accounting  in 
equity  was  necessary,  and  that  to  such  accounting,  not  only  the 
creditors  but  also  the  corporation  and  the  stockholders  were 
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necessary  parties.  But  iu  Hood  v.  McNaugkUm  it  was  expressly 
held  that  where  the  court  of  chancery  had  ordered  the  receiver 
to  make  a  call  for  the  whole  amount  of  the  subscription,  its 
decree  could  not  be  called  in  question  collaterally,  nor  would  the 
court  of  law  determine  or  inquire  whether  the  whole  amount  was 
needed. 

In  WilUams  v.  Boioe,  mpray  the  receiver  filed  a  bill  to  reach 
funds  in  the  hands  of  stockholders  which  were  claimed  to  be 
unearned  dividends.  Such  funds  evidently  could  be  reached 
only  through  the  instrumentality  of  a  court  which,  had  the  power 
to  impress  a  trust  on  the  fund  so  received,  and  the  decision  as  to 
the  jurisdiction  was  put  upon  this  precise  ground.  See  opinion 
of  Chancellor  Runyon,  11  Stew.  Eq.  S67. 

In  the  present  case,  the  right  to  recover  the  subscription  is, 
from  the  nature  of  the  subscription,  a  chose  in  action  which  i? 
recoverable  at  law.  The  corporation,  had  it  not  gone  into  insolv- 
ency, certainly  could  not  have  filed  a  bill  or  bills  against  tlie 
delinquent  stockholders,  nor  is  any  reason  perceived  why  the 
receiver,  in  becoming  the  statutory  assignee  of  the  corporation's 
rights  in  this  respect,  can  claim  that  the  character  of  the  claim 
is  changed,  purely  in  his  favor,  from  a  legal  to  an  equitable  one, 
or  that  he  has  a  double  remedy  for  recovery  of  the  claim  where 
the  corporation  itself  had  but  one.  A  court  of  equity  has  the 
undoubted  right,  in  winding  up  the  affairs  of  the  insolvent 
corporation,  to  authorize  the  receiver  to  make  a  call  where  the 
corporation  has  failed  to  do  so.  ScovUle  v.  Thayer,  106  U.  S. 
US,  165;  Glen  v.  Marbury,  H5  U.  S.  499,  and  cases  cited; 
Hood  V.  MoNaughton,  supra. 

But  this  authority  to  the  receiver  to  act  in  the  place  and  stead 
of  the  corporation  in  making  the  call,  does  not  change  the  char- 
acter of  the  stockholders'  liability  on  the  call  from  a  legal  to  an 
equitable  obligation.  It  leaves  the  stockholder  subject  to  the 
same  kind  of  action  by  the  receiver  that  he  would  have  been 
subject  to  in  favor  of  the  company,  but  to  no  other.  I  must 
therefore  hold  that  each  of  the  defendants  has  the  right  to  have 
the  validity  of  the  receiver's  claim  for  his  subscription  tried  in 
the  legal  tribunal,  and  the  bill  must^  as  to  the  defendants  who 
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have  answered,  be  dismissed.  In  view  of  the  &ct  that  the 
defence  was  not  raised  by  demurrer,  I  will  hear  counsel  as  to 
costs. 


The  Trenton  Passenger  Railway  Company 

V. 

Samuel  K.  Wilbon. 

1.  On  a  goieral  demurrer  to  the  whole  bill  for  want  of  party  defendants,  if 
any  one  of  the  several  claims  on  which  the  bill  is  based,  appears  in  the  bill 
to  be  a  claim  against  the  defoidant  alone,  the  demurrer  mnst  be  oyerruled. 

2.  As  to  one  of  the  claims  set  out  in  the  bill,  which  might  be  construed  to 
be  a  joint  and  several  daim  against  the  defendant  and  another,  the  non-joinder 
of  such  other  person  is  not  ground  of  demurrer.  StoekUm  y.  Aikdenon^  IS 
Stew.  Eq.  4S6,  followed. 

On  bill  and  demurrer. 

Mr.  Robert  8.  Woodruffs  Mr.  James  Buchanan  and  Mr.  Frank 
Bergen^  for  the  complainant. 

Mr.  Samud  K.  Bobbins  and  Mr.  David  J.  Panooast,  for  the 
demurrant. 

Emery,  V.  0. 

The  bill  in  this  case  is  filed  hy  the  Trenton  Passenger  Railway 
Company  against  Samuel  E.  Wilson,  as  sole  defendant,  and  is 
demurred  to  on  the  sole  ground  that  Lewis  Perrine,  junior, 
should  be  made  a  party  defendant  to  the  bill.  This  demurrer, 
for  want  of  parties,  seems  to  me  to  be  based  on  a  misconception 
of  the  gravamen  of  the  claims  against  Wilson,  upon  which  the 
bill  is  founded.  The  bill  is  filed  by  the  corporation  for  an 
account  of  the  money  and  other  assets  of  the  company  alleged 
to  have  been  taken  by  the  defendant,  in  violation  of  his  duties 
as  a  director  and  officer  of  the  company.    The  bill  charges  sev- 
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eral  ill^I  appjx^priations  of  the  company's  assets,  and,  with  one 
exception,  all  of  these  appropriations  are  allied  to  have  been 
made  by  the  defendant,  nor  is  there  any  allc^tion  that  Perrine 
or  any  other  person  than  the  defendant  took  part  in  the  with- 
drawal. The  first  claim  is,  that  on  October  Ist,  1891,  a  prom- 
issory note  for  $130,000,  purporting  to  have  been  made  by  the 
company,  was  obtained  by  the  defendant,  and  the  sum  of  f  1,900 
in  cash  was  taken  by  him  from  the  treasury  of  the  company, 
and  without  the  knowledge,  consent  and  authority  of  the  board 
of  directors,  and  that  the  complainant  did  not  at  the  time  of 
taking,  or  at  any  other  time,  owe  the  defendant  any  portion  of 
these  sums.  The  bill  further  charges  that  the  defendant  after- 
wards, by  means  of  his  position  as  vice  president  and  director, 
obtained  possession  of  |260,000  in  mortgage  bonds  of  the  com- 
pany, which  had  been  issued  for  other  purposes,  and  from  the 
.proceeds  of  sale  of  some  of  these  bonds  received  between  June 
and  September,  1894,  $130,000,  which  was  paid  to  him  as  an 
officer  of  the  company  and  the  custodian  of  the  bonds,  and  was 
by  him  applied  to  the  payment  of  the  note  above  mentioned, 
without  authority  of  the  complainant  and  against  the  objection 
and  protest  of  the  company's  then  president,  who,  as  appears  by 
other  portions  of  the  bill,  was  said  Perrine.  It  is  clear  that 
there  is  no  reason,  apparent  on  the  face  of  the  bill,  why  Perrine 
should  be  made  party  defendant  to  the  claim  based  on  this  allied 
misappropriation,  to  which  he  is  said  to  have  objected. 

The  second  claim  is  based  upon  the  charge  that  the  defendant, 
between  October  1st,  1891,  and  September,  1894,  obtained  from 
the  company's  treasury,  without  the  knowledge  or  authority  of 
the  directors,  sums  of  money  amounting  to  six  per  cent  interest 
for  that  period  on  the  $130,000  note.  The  bill  does  not  connect 
Perrine  with  this  alleged  misappropriation  of  the  company's 
money. 

The  third  claim  is  one  which,  as  stated  in  the  bill,  may  be 
construed  as  a  charge  that  Perrine  and  Wilson  jointly  misappro- 
priated $12,153.08  of  the  company's  money.  The  money  is 
allied  to  have  been,  ill^ally  and  in  violation  of  law,  taken  m 
1891,  and  before  the  incorporation  of  complainant^  from  the 
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treasury  of  the  Trenton  Horse  Railroad  Company,  one  of  the 
constituent  companies,  "  by  the  said  purchasing  syndicate,''  and 
applied  to  its  use.  This  syndicate  was,  by  previous  all^ation 
in  the  bill,  said  to  consist  of  Wilson  and  Perrine.  The  bill 
claims  a  joint  and  several  liability  for  this  amount  so  taken  from 
the  members  of  the  syndicate,  and  under  the  rule  settled  in 
Stockton  V.  Anderson,  IS  Stew.  Eq.  4^6,  failure  to  join  Perrine  is 
not  ground  of  demurrer  on  Wilson's  p^.  Even  if  it  were 
ground  of  demurrer  as  to  this  portion  of  the  bill,  the  failure  to 
join  Perrine  is  not  ground  for  general  demurrer  to  the  whole 
bill,  for  if  there  is  any  claim  in  the  bill  upon  which,  as  therein 
stated,  the  defendant  should  answer,  the  general  demurrer  to  the 
whole  bill  must  fail.  Romaine  v.  Hendrickaon^s  ExecatorSy  9  C. 
E.  Or.  231,  238  {ChanceUor  Zabrishie,  1873). 

The  fourth  daim  also  relates  to  seventy  shares  of  stock  in  the 
company  issued  to  the  defendant,  Wilson,  with  which  Perrine 
does  not  seem  to  be  in  any  way  connected. 

The  contention  of  defendant's  counsel  at  the  argument  and  in 
their  briefs  is,  that  Perrine  should  be  joined  as  a  party  defendant, 
l)ecause  it  appears  by  the  bill  that  the  alleged  misappropriations 
were  made  for  the  joint  benefit  of  Wilson  and  Perrine  in  carry- 
ing out  the  scheme  of  consolidation,  and  because  it  also  appears 
by  the  bill  that  Perrine  is  the  owner  of  a  majority  of  the  stock 
of  the  complainant  company,  and  practically  in  control  of  the 
company  and  of  the  suit,  and  therefore  the  suit  is  substantially 
for  the  benefit  of  one  tort-feasor  against  the  other.  With  refer- 
ence to  this  contention,  I  need  only  say  now  that,  from  the 
allegations  of  the  bill,  I  do  not  think  it  can  be  fairly  inferred 
that  any  of  the  allied  misappropriations  (except  the  third  one 
mentioned)  were  made  in  pursuance  of  any  arrangement  with 
Perrine  or  with  his  consent,  and  as  to  the  appropriation  of  the 
proceeds  of  sale  of  the  bonds  to  the  payment  of  the  $130,000 
note,  there  is  the  direct  all^ation  that  it  was  made  against 
Perrine's  protest. 

As  the  case  stands  in  the  bill,  therefore,  the  company,  whoever 
owns  its  stock,  is  entitled  to  an  answer  from  the  defendant  as  to 
all  the  charges,  and  the  demurrer  should  be  overruled,  with  costs. 
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The  Matob  and  Common  Council  of  the  Bobouoh  or 

EUTHERFOBD 
V. 

Mabtha.  B.  Alyea,  ezecatrixy  et  al. 

1.  Where  a  ooori  of  eqoitj  has  jorisdicdoii  of  a  bill  for  aooocmt  against  the 
principal  on  a  bond,  or  his  representatiTes,  the  soreties  on  the  bond  can  prop- 
erl J  be  made  parties  for  the  porpose  of  the  acooonting,  bat  no  decree  for 
pajment  can  be  made  against  them.  Donkeimer  t.  Bor^aek,  8  CLR  Or.  46; 
TJmJbed  Swurits  ^Bt.  Cb.T.  Vcmdegrifi^  6  Dick.  CK  Rep,  400^  foXUxmL 

%  The  sureties  on  several  bonds  cannot  be  joined  in  a  single  bill,  nor  can  a 
bill  be  sustained  on  demurrer  against  the  sureties  on  any  one  bond,  onliGB 
there  is  a  statement  in  the  bill  that  the  default  of  the  principal  ooenired 
during  the  time  covered  by  such  bond. 

S.  Where  a  bill  is  filed  against  an  executrix  and  the  alleged  fraodulant 
grantee  of  decedent^s  lands,  and  the  allegations  of  the  bUl,  admitted  by  the 
demurrer,  show  complainant  to  be  a  creditor  of  decedent,  it  is  not  nceeoBary 
that  the  bill  allege  the  presentation  of  the  claim  to  the  executrix  and  the  ad- 
mission of  the  claim  by  the  executrix.  IfereAanl/  omd  Mmeri  IVtmsporfoiim 
Cb.  V.  Borkmd,  81  AtL  Bap,  878,  foUowed. 

On  bill  and  demurrer. 

Mr.  Anderson  Price,  for  the  oomplainant 

Mr.  Addison  Ely,  for  the  demurrants  Martha  B.  Aljea  et  aL 

Mr.  Charles  H.  Voorhis,  for  the  demurrants  Ciharles  Planer 
et  al. 

Emert^  V.  C. 

The  bill  in  this  case  is  filed  by  the  borough  of  Butherfml 
against  Martha  B.  Alyea,  the  executrix  of  Thomas  W.  Alyea,  a 
deceased  collector  of  the  borough,  and  who  is  iedso  his  sole  devisee, 
for  an  account  of  the  amount  due  from  the  deceased  collector, 
and  to  have  certain  lands  owned  by  the  collector  at  the  time  of 
his  death,  and  devised  to  his  executrix,  sold  for  the  payment 
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of  the  amoant  foand  due.  The  lands  were  conveyed  after  testa- 
tor's death,  by  the  execotriz  and  devisee,  to  her  husband,  Grarra- 
brant  R.  Alyea,  through  the  medium  of  one  Frank  Koch.  These 
conveyances  are  allied  to  be  fraudulent  and  void,  and  the  bill 
prays  that  they  may  be  set  aside,  and  makes  the  husband  and 
Koch  defendants  for  this  purpose.  There  are  also  added  as  de- 
fendants all  of  the  sureties  on  the  six  several  bonds  executed 
annually  by  the  deceased  collector — ^the  defendants  Ross  and 
Slingerland  being  sureties  on  one  bond,  that  of  1888;  the  de- 
fendant James  D.  Brinkerhoff  being  surety  on  the  bonds  of  1888 
and  1889;  the  defendant  Planer  on  five  bonds  from  1889  to 
1893  inclusive;  and  the  defendant  Haywood  on  four  bonds 
from  1890  to  1893  inclusive.  The  five  sureties,  together  with 
Koch,  one  of  the  alleged  fraudulent  grantees,  have  filed  a  joint 
demurrer,  specifying  in  substance  as  the  grounds  thereof,  that 
the  complainant  has  a  remedy  at  law,  and  that  it  has  no  lien, 
l^al  or  equitable,  upon  the  lands,  but  no  objection  is  made  on 
the  ground  of  multifariousness.  Martha  B.  Alyea,  who  was 
made  defendant  personally  as  well  as  devisee  and  executrix,  and 
Garrabrant  R.  Alyea,  have  also  filed  a  joint  demurrer  upon  the 
same  grounds. 

The  right  to  make  a  surety  upon  an  administrator's  bond  party 
to  an  equitable  proceeding,  involving  an  account  against  the  prin- 
cipal or  his  estate,  was  declared  by  Chancellor  Zabriskie,  in  Dcr^ 
sheimer  v.  Borbaek^  8  C  E.  Or.  46  {187S)y  upon  the  ground 
that  the  surety  would  be  bound  by  the  decree  as  to  the  amount 
due  on  the  bond,  and  therefore  had  a  right  to  defend,  but,  as  he 
further  declared,  no  decree  for  payment  could  be  made  against 
the  surety  in  the  suit  The  general  demurrer  filed  by  the  sureties 
in  that  case  was  therefore  overruled  (at  p,  48).  An  appeal  was 
taken  by  the  complainant  from  the  refusal  of  the  chancellor 
to  make  a  decree  against  the  surety  for'  payment  of  the  amount 
for  which  the  administrators  were  held  liable.  See  10  C  E,  Or. 
616^  619  (Errors  and  Appeals,  1874).  The  decree  of  the  chan- 
cellor was  affirmed  upon  this  point,  and  no  intimation  was  given 
in  the  opinion  of  Chief-Justice  Beasley  on  the  appeal  that  the 
decision  of  the  chancellor  upon  the  demurrer  was  not  well  founded. 
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As  to  the  question  of  relief  against  the  sureties,  he  agrees  with 
the  chancellor  as  to  the  case  in  hand,  and  also  questions  the  right 
of  a  court  of  equity  to  give  a  remedy  against  the  sureties  upou 
general  grounds  of  objection  to  the  equitable  jurisdiction.  See 
opinianf  p.  620.  But  the  decisions  both  in  chancery  and  on  ap- 
peal have  been  treated  as  authority  for  the  rule  that  a  person 
interested  in  the  result  of  an  accounting,  as  surety  or  otherwise, 
is  a  proper  party  for  the  purpose  of  being  present  at  the  account- 
ing. United  Security  &o.  Co.  v.  Vandegrifi^a  AdnUnUtraiar,  6 
Dick.  Ch.  Rep.  4OO  ( Vtce-Chancdhr  Van  Fleet,  189S). 

These  authorities  settle  the  general  rule  adversely  to  the  con- 
tention of  the  demurrants  on  this  point  The  rights  of  action 
against  the  sureties  on  the  several  bonds  are,  however,  separate 
claims,  which  cannot  be  joined  in  a  single  suit,  nor  can  the 
sureties  on  the  different  bonds  properly  be  made  parties  to  the 
same  bill  for  the  purpose  of  the  account.  Such  joinder  of  valid 
claims  against  the  separate  sureties  would  render  the  bill  so 
clearly  multifarious  that  the  court  would,  of  its  own  motion,  I 
think,  raise  the  objection  and  dismiss  the  bill.  But  to  make  a 
bill  multifarious,  the  allegations  must  be  suflScient  to  make  each 
of  the  several  claims  a  valid,  equitable  claim.  Varick  v.  Smith, 
6  Paige  187, 160. 

In  the  present  case,  in  order  to  make  a  case  against  the  sure- 
ties on  any  bond,  it  was  necessary  to  state  in  the  bill  that  the  de- 
fault of  the  collector  occurred  during  the  period  covered  by  the 
particular  bond.  There  is  no  such  statement  in  this  bill,  as  to 
any  set  of  sureties,  and  therefore  no  equitable  case  is  stated 
against  the  sureties  on  any  one  of  the  bonds,  and  as  to  all  of  the 
sureties,  the  demurrer  must  be  sustained. 

As  to  the  other  defendants,  the  executrix  and  devisee  and  her 
allied  fraudulent  grantees,  including  Koch,  the  bill  against 
them  is  well  founded,  provided  the  complainant,  as  a  creditor  of 
the  deceased  collector,  has  a  lien  upon  the  lands  of  which  he 
died  seized  for  the  payment  of  the  debt,  and  is  thus  enabled  to 
come  into  a  court  of  equity  to  attack  the  validity  of  the  convey- 
ance. Haston  v.  Ckistner,  4  Stew.  Eq.  697  (Errors  and  Appeals, 
1879),  settles  this  right  in  favor  of  a  creditor,  whose  daim  has 
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been  presented  under  oath  to  the  administrator,  and  is  admitted 
by  him,  but  the  contention  is,  that,  inasmuch  as  the  bill  fails  to 
show  that  the  claim  has  been  presented  or  is  allowed,  the  lien 
which  is  the  foundation  of  the  bill  has  not  attached. 

This  point,  however,  has  been  decided  adversely  to  this  con- 
tention by  Vice-Chancellor  Pitney,  in  a  case  decided  since  the 
argument  of  this  case,  and  where  the  same  question  was  also 
raised  on  demurrer.  Merchant^  and  Miner^  Ih'anaportation 
Co.  V.  Borland  et  al.  {March,  1895),  31  AU.  Rep.  272.  The 
vice-chancellor  holds  that  an  all^ation  of  presentation  of  the 
claim  to  the  administrator  is  not  necessary  in  order  to  establish 
the  right  to  relief,  where  the  allegations  of  the  bill,  admitted  on 
demurrer,  show  the  complainant  to  be  a  creditor. 

The  bill  in  this  case  alleges  (paragraph  8)  that  at  the  time  of 
his  death  the  collector  was  in  default  $8,290.15,  and  (paragraph 
10)  that  a  payment  of  $5,000  was  made  on  account  of  this  de- 
ficiency after  the  collector's  death,  leaving  an  apparent  deficiency 
of  $3,290.15.  The  demurrer  admits  these  allegations  which 
are,  I  think,  sufficient  to  establish  the  complainant's  «to^«  as 
creditor ;  and,  if  it  be  a  creditor,  the  lien  on  decedent's  land  is 
expressly  given  by  statute.  Ren.  pp.  766,  970 ;  Haston  v. 
Castner,  sup'a. 

The  demurrers  of  these  defendants  should  therefore  be  over- 
ruled. It  is  proper  to  add  that  in  cases  where  creditors  seek  to 
follow  decedent's  real  estate  under  the  statute,  the  bill,  as  stated 
in  Haston  v.  Cadnei^,  4  Stew.  Eq.  697,  should  be  filed  on  behalf 
of  complainant  and  all  other  creditors  similarly  situated.  No 
objection  was  made  to  the  form  of  the  bill  on  that  account,  and 
it  may  be  amended  in  this  respect,  as  any  decree  on  it  should  be 
made  for  the  common  benefit  of  the  creditors  entitled  to  the 
same.  As  to  the  sureties,  the  demurrers  are  sustained,  with 
costs,  and  as  to  the  other  defendants,  overruled,  with  costs. 
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GeOBGE  D.   PETTINGHiL 
V. 

Jane  Hubbell. 

L  Where  a  oomplainant  who  purchaaed  at  foredosnre  sale  a  portion  of  the 
mortgaged  premiaee,  files  a  bill  for  strict  foredoeore  against  a  defendant  who 
purchased  the  same  portion  of  the  mortgaged  premises  from  an  own^  of  the 
whole  premises,  who  was  not  made  party  to  the  foredosore  suit,  and  whose 
rights  were  not  foreoloeed,  it  is  not  necessary  that  the  persons  interested  in 
the  remaining  lands,  either  as  succeeding  to  the  original  mortgagor  or  mort- 
gagee, should  be  made  parties. 

2.  In  such  bill  of  strict  foreclosure,  if  it  appears  by  the  bill  that  the  re- 
maining lands  are  still  owned  by  the  defendant's  grantor,  or  were  not  oonyeyed 
by  her  previous  to  the  conveyance  to  defendant,  the  defendant  would  appear 
to  be  entitled  to  have  the  remaining  lands  first  sold  to  satisfy  the  mortgage, 
and  the  bill  must  allege  that  the  mortgage  was  not  paid  by  the  sale  of  the  re- 
maining lands,  and  that  the  value  of  these  lands  is  not  sufficient  to  pay  the 
mortgage  debt     Demurrer  sustained  for  want  of  such  allegation. 

3.  On  such  bill  for  strict  foreclosure,  the  court  will  determine,  np<m  the 
proof,  the  amount  of  the  mortgage  properly  chargeable  against  the  portion 
owned  by  the  defendant 

On  bill  and  demurrer. 

Mr,  Samud  A,  PaUersoriy  for  the  complaiDant. 

Mr.  Aaron  E.  Johndorif  for  the  demurrant 

Emebt,  V.  C. 

The  complainant  in  this  case  is  the  purchaser^  at  sheriff's  sale 
under  foreclosure  proceedings,  of  a  portion  of  the  premises  cov- 
ered by  a  mortgage,  and  a  portion  of  the  premises  directed  to 
be  sold  hy  the  execution  in  these  foreclosure  proceedings.  By 
force  of  this  sale,  the  complainant,  under  the  decree  and  fore- 
closure, has  succeeded  to  the  rights  of  the  parties  to  the  suit, 
complainant  as  well  as  defendants,  in  this  portion  of  the  mort- 
gaged premises,  and,  so  far  as  appears  by  the  bill,  is  the  only 
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person  interested  in  these  lands  as  suoceeding  to  such  rights. 
The  defendant  is  the  purchaser  of  this  same  portion  of  the  mort- 
gaged premises^  by  deed  from  the  person  who  owned  the  prem- 
ises at  tlie  time  of  foreclosure,  this  deed  being  made  subsequent 
to  the  foreclosure  sale.  The  conveyance  to  defendant  was  made 
subject  to  the  mortgage  which  was  foreclosed.  By  mistake,  this 
owner  of  the  premises  was  not  made  a  party  to  the  foreclosure 
proceeding,  and  therefore  neither  she  nor  her  grantee,  the  defend- 
ant in  this  suit,  is  cut  ofp  by  the  foreclosure  sale.  The  com- 
plainant, who  paid  $250  for  his  lot  at  the  sheriflf's  sale,  files  this 
bill  for  strict  foreclosure  against  the  defendant,  not  making  any 
other  persons  parties.  The  defendant  demurs,  first,  because  of 
the  non-joinder,  as  parties  defendant,  of  all  the  persons  now  in- 
terested in  any  portion  of  the  entire  mortgaged  premises,  as  suc- 
ceeding to  the  rights  of  the  original  mortgagor  or  of  the  original 
mortgagee.  No  persons  are  named  in  the  demurrer  as  such 
proper  parties.  This  reason  seems  to  me  to  be  based  on  a  false 
theory  of  the  nature  of  this  bill,,  and  of  the  rule  of  equity  as  to 
parties.  The  only  persons  interested  in  this  particular  property, 
so  far  as  appears  by  the  bill,  are  the  complainant  on  the  one 
hand,  as  succeeding  to  the  interests  of  the  mortgagee  therein,  and 
the  defendant  on  the  other,  as  suoceeding  to  the  interest  of  the 
mortgagor.  There  are  no  other  persons  interested  in  this  land, 
and  equity  should  not  require  the  owners  of  interests  in  the 
other  portions  of  the  mortgaged  premises  to  be  made  parties  to 
this  litigation.  It  is  possible  that  in  the  adjustment  of  the 
rights  of  complainant  and  defendant  in  this  suit,  it  may  be 
necessary  to  inquire  into  the  value  of  the  remaining  lands,  and 
the  time  and  order  of  the  alienation  of  any  of  the  remaining 
lands,  for  the  purpose  of  determining  what  proportion,  if  any, 
of  the  mortgage  debt,  defendant  is  to  pay ;  but  this  will  not  re- 
quire complainant  to  join  all  the  persons  having  interests  in  such 
remaining  lands  as  parties  to  this  litigation,  relating  to  lands  in 
which  they  have  no  interest  whatever. 

The  second  ground  of  demurrer  is  based  on  the  complainant's 
failure  to  state  whether  all  of  the  mortgaged  premises  were  sold 
at  the  foreclosure  sale,  what  was  paid  at  the  sale,  and  what  re- 
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mained  unsold,  and  the  owners  of  any  interest  in  any  portion  of 
the  mortgaged  premises.  As  to  the  latter,  the  only  necessary 
object  of  stating  the  interests  would  be  for  makmg  them  parties, 
and  this,  as  above  stated,  is  unnecessary.  Whether,  in  view  of 
the  ownership  of  the  remainder  of  the  premises  as  it  is  now  left 
to  be  inferred  from  the  bill,  the  complainant  should  not  have 
stated  that  the  sale  of  all  the  mortgaged  premises  fidled  to  pro- 
duce sufficient  to  satisfy  the  mortgage,  is  a  question  of  more 
difficulty.  So  &r  as  any  ownership  of  the  residue  of  the  mort* 
gaged  premises  is  disclosed  by  the  bill,  this  is  now  owned  by 
Melissa  Osbom,  the  owner  at  the  time  of  foreclosure.  If  this 
was  the  real  condition  of  the  title  at  the  time  of  filing  this  bill, 
then  by  her  conveyance  to  the  defendant,  the  balance  of  the 
premises  was,  as  between  defendant  and  Melissa  Osbom,  first 
chargeable  with  the  payment  of  the  mortgage.  The  statement 
in  defendant's  deed  that  the  property  was  conveyed  to  her  sub- 
ject to  the  mor^ge,  would  only  mean  ^'  subject,^'  in  the  legal 
and  equitable  course.  If,  therefore,  the  whole  mortgage  was 
paid  by  the  sales  of  the  other  portion  of  the  mortgaged  prem- 
ises, or  if  the  value  of  the  remaining  premises  is  equal  to  the 
whole  amount  due  on  the  mortgage,  the  defendant's  property 
would  be  free  from  the  payment  of  any  portion  of  the  mortgage. 
For  while  the  decree  and  sale  in  the  foreclosure  proceedings  may 
have  made  regular  and  valid,  complainant's  succession  to  the 
title  of  the  mortgagee,  and  of  the  other  parties  to  the  suit,  in  the 
portion  of  the  mortgaged  premises  which  he  purchased  under 
foreclosure,  it  could  not  destroy  the  equity  of  the  mortgagor's 
grantee  of  the  same  premises,  to  have  the  mortgage  first  satisfied 
out  of  the  portion  remaining  to  grantor  and  her  subsequent 
grantees.  The  relative  rights  of  the  other  purchasers  at  the 
foreclosure  sale,  if  any,  and  of  the  omitted  owner,  or  her 
grantees  of  their  lands,  cannot  be  adjusted  in  this  suit,  but  the 
complainant  having  by  his  bill  shown  title  in  Melissa  Osborn 
in  the  remaining  land,  should  by  proper  allegations  show  in  his 
bill  and  prove  as  part  of  his  case  that  the  mortgage  was  not  paid 
by  the  sale  of  the  residue  of  the  lands,  and  that  the  value  of  the 
lands  remaining,  after  the  conveyance  to  the  defendant,  is  not 
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sufficient  to  pay  the  amount  now  due  on  the  mortgage.  An 
ana](^u8  rule  is  followed  in  cases  where  a  strict  foreclosure  is 
allowed  to  mor%agees,  and  where  the  mortgage  debt  is  held  to 
be  satisfied  only  to  the  extent  of  the  value  of  the  premises  fore- 
closed; this  value  of  the  whole  mortgaged  premises  being  a 
matter  of  proof  in  an  action  to  recover  any  balance  allied  to 
be  due  on  the  mortgage  debt.  Spencer  v.  Harford,  4  Wend.  S81y 
S86;  Morgan  v.  Plumby  9  Wend.  287^  292;  8  Am.  &  Eng. 
EMyyd.  L.  187^  and  noU  IS. 

In  the  present  case,  the  <x>mplainant,  as  mortgagee,  may  re- 
quire the  defendant,  as  mortgagor  of  the  particular  portion  of 
the  entire  mortgaged  premises  in  which  they  and  they  alone  are 
interested,  to  redeem  so  much  of  the  entire  mortgage  as  may  be 
equitable,  but,  as  the  complainant's  bill  shows  that  the  defend- 
ant's title  has  the  equitable  benefit  of  the  appropriation  of  the 
remaining  lands  to  the  payment  of  the  mortgage  debt,  the  bill, 
in  order  to  state  an  equitable  cause  of  action,  must  allege  that  the 
mortgage  debt  has  not  been  satisfied  by  the  sale  of  the  remain- 
ing lands,  and  that  the  value  of  the  remaining  lands  is  not 
sufficient  to  satisfy  it.  An  amendment  will  be  allowed  for  this 
purpose. 

The  third  and  fourth  causes  of  demurrer  attack  the  complain- 
ant's right  to  require  the  sum  he  paid  for  the  premises  at  the 
foreclosure  sale  to  be  the  measure  of  defendant's  obligation  to 
free  her  property  from  the  lien  of  the  mortgage.  But  under  the 
general  prayer  for  relief,  the  court  will  adjust  the  amount  to  be 
paid  for  the  redemption  upon  an  equitable  basis,  and  the  claim 
of  complainant  to  the  payment  of  this  specific  sum  is  not  ground 
for  general  demurrer.  The  court  will  determine,  on  the  proofs 
in  the  cause,  how  much  should  be  credited  on  the  mortgage  on 
account  of  the  remaining  lands,  following  in  this  respect  its 
practice  in  cases  where  the  mortgagee  has  purchased  the  mort- 
gaged premises  under  sale  on  judgment  recovered  on  his  bond. 
Lydeeher  v.  Bogert,  11  Stew.  Eq.  136  {Chancellor  Runyoii, 
1884). 

The  second  cause  of  demurrer  is  therefore  sustained,  and  the 
other  causes  overruled. 
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[fp  ^1  Caboune  I.  Pbiob 

Cboilia  M.  McEat  et  aL 

1.  Where  the  owner  of  the  lot  and  the  street  number  appear  on  the  agre^ 
ment,  the  omlBsion  of  the  name  of  the  city  or  town  in  which  the  lot  is  located, 
does  not  render  the  description  indefinite.  QucBre— Whether  the  place  named 
at  the  head  of  the  agreement  affords  a  presumption  as  to  the  location  of  the 
lands. 

2.  The  fkct  that  portions  of  the  agreement  relating  to  iads  to  be  done  bj 
the  vendor,  other  than  the  conveyance  of  the  lot,  are  vagne  and  indefinite,  u 
no  ground  of  demurrer  to  a  bill  for  specific  performance,  where  the  bill  asks 
no  relief  as  to  these  provisions^  but  only  a  conveyance  of  the  lot 

On  bill  for  specific  performance.    Heard  on  bill  and  demurrer* 
Mr.  John  C.  Inwright,  for  the  complainant 
Mr.  JaTMS  P.  Northrop,  for  the  demurrant. 

Emebt^  V*  C. 

This  is  a  bill  for  specific  performance  of  an  agreement  ior  the 
sale  of  real  estate^  evidenced  by  a  note  or  memorandum  signed 
by  the  defendant  and  set  out  in  the  bill  as  follows : 

<*J.  Gmr  Feb.  19th,  9i. 
''Becdved  from  Mrs.  F.  E.  Price  fifty  dollan  ($50)  in  consideratioii  of  die 
purchase  of  a  lot  on  Bramhall  Ave.  Na  470. 
''  The  price  for  which  is  twelve  hundred  and  seventy-five  (I1276). 

**Cbcsujl  M.  McKay. 

^*  In  esse  anything  should  occur  I  promise  that  the  stable  shall  be  rsmoved, 
also  the  privilege  of  access  to  my  private  sewer  on  property. 

"CM.  MoKat." 

No  date  was  fixed  by  this  paper  for  the  delivery  of  the  deed, 
but  on  the  19th  of  March,  1894,  the  complainant  offered  the 
balance  of  the  parchase-money  and  requested  a  deed  for  the 
premises,  which  the  defendant  refused  to  give,  and  on  the  3l8t 
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of  March,  1894,  a  fonual  tender  of  the  amount  was  made  by 
complainant  to  the  defendant,  and  a  request  made  for  the  de- 
livery of  the  deed.  The  defendant  again  refused  to  accept  the 
money  or  deliver  the  deed,  and,  on  April  3d,  1894,  conveyed 
the  premises  to  the  defendant  Maxson.  The  bill  charges  that 
this  conveyance  is  without  consideration,  and  that  Maxson  held 
the  title  to  the  premises  for  the  use  of  the  defendant  McKay, 
and  with  full  notice  of  the  agreement  between  complainant  and 
McKay.  The  defendant  Maxson  has  answered,  but  the  defend- 
ant McKay  demurs  to  the  bill.  The  principal  cause  of  demurrer 
relied  on  at  the  argument,  and  in  the  briefs  of  counsel,  is  included 
in  the  first  cause  assigned,  viz.,  that  the  agreement  set  out  does 
not  describe  the  lands  with  sufficient  certainty  to  satisfy  the  re- 
quirements of  the  statute  of  frauds.  Tiie  objection  is  that  the 
description  of  the  lands  as  ^'a  lot  on  Bramhall  avenue  No.  470 '' 
is  too  indefinite,  unless  the  city  or  town  is  indicated.  It  is  urged 
•that  the  place  named  at  the  top  of  the  receipt  must  be  construed 
to  apply  only  to  the  place  of  the  receipt  of  the  money,  and  can- 
not, by  parol  evidence,  be  shown  to  be  applicable  to  the  location 
of  the  lands.  This  is  contrary  to  the  rule  laid  down  in  the 
Massachusetts  cases  where  it  is  held  that  the  place  of  the  date 
of  a  contract  to  convey  real  estate  afibrds  a  presumption  that  the 
estate  is  situated  in  that  place,  but  that  this  presumption  is  only 
a  presumption  of  &ot  and  may  be  rebutted  by  oral  evidence 
locating  the  real  estate  elsewhere.  Mead  v.  Parkery  116  Mass. 
jfJS.  The  bill  in  this  case  alleges  that  the  lands  are  located  in 
Jersey  City,  and  if  parol  proof  is  admissible  under  the  doctrine 
in  Mead  v.  Parker,  this  allegation  of  the  bill,  admitted  by  the 
demurrer,  would  dispose  of  this  objection.  But  I  think  that  no 
decision  is  necessary  upon  the  application  of  this  rule,  for,  inde- 
pendent of  any  aid  from  external  evidence,  and  treating  the  date 
of  the  receipt  to  be  in  law  applicable  only  to  the  place  of  receipt 
of  the  money,  I  think  the  writing  itself  indicates  the  lot  sold 
with  sufficient  certainty  to  satisfy  the  statute  and  to  require 
specific  performance.  In  the  first  place,  the  receipt  indicates  the 
vendor  of  the  property — ^the  defendant — and  the  lot  purchased 
is,  therefore,  a  lot  owned  by  the  defendant.     Next,  it  is  a  lot 
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No.  470  Bramhall  avenue,  owned  by  her,  and  these  two  marks 
are  together  sufficient  to  locate  the  property.  Additional  marks 
are  furnished,  if  necessary,  by  the  references  in  the  agreement  at 
the  bottom  of  the  receipt  to  a  stable  and  also  to  a  private  sewer 
owned  by  the  defendant.  With  these  four  marks  or  indications 
appearing  upon  the  face  of  the  paper  itself,  I  think  sufficient 
appears  to  indicate  the  property  without  reference  to  the  place 
of  date  of  the  paper. 

If  the  defendant  had  devised  the  property  by  this  description 
in  her  will,  it  seems  to  me  to  be  impossible  to  say  that  the  lot 
would  not  have  passed  by  the  devise.  Sir  George  Jessel,  in 
Shardlaw  v.  OoUereU,  W  Ch.  Div.  90  {CouH  of  Appeals,  1881), 
lays  this  down  as  a  legitimate  test  of  sufficiency  of  description 
under  the  English  statute  of  frauds,  and  it  seems  to  be  a  sound 
and  safe  rule  to  be  applied  under  our  statute. 

That  the  agreement  required  by  our  statute  may  sufficiently 
appear  in  a  receipt  signed  by  the  defendant,  is  settled  in  Lewis, 
AdminidraUyr,  v.  Reidhey,  IS  C.  E.  Or.  £40,  and  that  the 
description  is  not  indefinite  by  reason  of  the  mere  omission  to 
state  the  township  or  county  in  which  the  lands  lie,  is  also  settled 
in  this  court.     Robeson  v.  Hombaher,  £  Or.  Ch.  60. 

In  Ross  v.  AUen,  4S  Kan.  SSI,  relied  on  by  the  defendant, 
the  court  held  that  where  a  receipt  was  dated  '^  Leavenworth, 
March  19th,  1887,"  and  the  property  was  referred  to  therein 
as  "Numbers  617  and  619  Delaware  street,  Block  74,  city 
property,"  the  memorandum  was  defective  in  not  giving  the 
location  in  any  state,  county  or  city.  This  receipt  was  not, 
however,  signed  either  by  the  owner,  or  by  any  person  for  the 
owner,  and  was,  on  this  account,  held  invalid,  and  on  the 
question  of  location  the  court  says  (at  p.  674) '  "  If  the  name 
of  the  owner  or  vendor  had  been  given,  it  would  have  aided 
in  the  identification  of  the  property,  but  her  name  nowhere 
appears  in  the  writing."  This  element  for  identification  is 
present  in  the  memorandum  here  signed  by  the  defendant  her- 
self, and  which  must,  therefore,  be  taken  as  a  sufficient  declara-  ' 
tion  that  the  contract  refers  to  the  No.  470  Bramhall  avenue,  of 
which  she  is  the  owner. 
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This  cause  of  demurrer  is,  therefore,  insufficient. 

The  second  cause  of  demurrer  is  based  upon  the  theory  that 
the  duty  which  the  defendant  is  to  perform,  in  relation  to  the 
stable  and  sewer,  is  so  indefinitely  expressed  in  the  memorandum 
that  the  court  will  not  decree  performance  of  it.  The  answer  to 
this  contention  is,  that  the  complainant,  by  her  bill,  seeks  only 
the  performance  of  the  agreement  to  convey  the  lot,  without 
asking  for  any  action  or  decree  of  the  court  with  reference  to  the 
stable  or  sewer.  The  agreement  to  convey,  if  definite  as  to  the 
lot,  cannot  be  made  ine£Fective  by  reason  of  the  indefiniteness  of 
other  provisions  relating  to  acts  or  duties  of  the  defendant  which 
are  not  insisted  on  by  the  complainant.  Defendants'  equities, 
either  to  resist  performance  or  to  obtain  terms,  on  account  of 
these  provisions,  if  such  equities  exist  at  all,  must  be  made  to 
appear  by  answer,  and  cannot,  on  bill  and  demurrer,  be  held  to 
be  so  certain  as  to  invalidate  the  clear  agreement  to  convey. 

The  other  causes  for  demurrer  were  practically  abandoned  at 
the  hearing,  and,  in  view  of  the  allegations  of  the  bill,  are  so 
manifestly  unsubstantial  that  none  of  them  can  be  sustained. 

I  advise  that  the  demurrer  be  overruled,  with  costs. 


Andrew  Kirkpatrick,  receiver  &c., 

V, 

Henry  A.  V.  Post  et  al. 

1.  Under  the  Chancery  act  {Rev.  p,  106  J  18,  amended  P.  I».  of  189S  p. 
199),  the  power  of  the  court  to  order  publication  against  non-residents  extends 
to  any  bill  filed  and  cannot  be  construed  to  be  limited  to  bill  filed  to  enforce 
demands  upon  which  the  court  has  jurisdiction  to  make  final  decree  if  the 
non-resident  does  not  appear.  Mutual  Life  Insurance  Co.  v.  Pinner ,  16  Stew, 
Eq.  55,  followed  as  overruling  Hoyt  v.  Thom^  S  Hafst.  Ch  9, 

2.  An  order  of  publication  under  the  statute  against  a  non-resident,  upon 
bill  filed  to  enforce  a  personal  demand,  in  which  the  non-resident  defendants 
are  charged  as  jointly  and  severally  liable  with  resident  defendants,  is  not 
unconstitutional  under  the  fourteenth  amendment  of  the  United  States  consti- 
tution, and  the  decision  in  Pennoyer  v.  Neff,  95  U,  S  714,  as  taking  property 
without  due  process  of  law. 
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On  bill  &o.  On  motion  to  set  aside  order  of  publicatioD 
against  Henry  A.  V.  Post  and  Gteorge  Blake,  absent  defendantSi 
as  ill^ally  and  improvidently  entered. 

Mr.  Richard  F.  lAndaAury,  for  the  motion, 

Mr,  James  E.  Howell,  contra. 

EMEBt^,  V.  C. 

The  bill  in  this  case  is  filed  by  the  receiver  of  an  insolvent 
corporation,  against  seven  of  the  directors  of  the  corporation,  to 
establish,  by  decree  of  this  court,  their  joint  and  several  liability, 
under  section  7  of  the  Corporation  act,  for  the  making  and  pay- 
ment of  dividends  out  of  the  capital  of  the  company,  and  not 
from  its  surplus  or  net  profits,  and  for  an  account  of  the  assets 
and  liabilities  of  the  company,  as  far  as  necessary  to  determine 
whether  these  payments  of  dividends  were  so  made.  By  the 
terms  of  this  section,  the  directors  under  whose  administration 
such  payment  of  dividends  from  surplus  or  net  profits  or  division 
of  the  capital  among  the  stockholders  shall  happen,  are  liable 
jointly  and  severally  to  the  corporation,  and  to  the  creditors 
thereof,  in  case  of  its  dissolution  or  insolvency,  to  the  full 
amount  of  the  dividend  made  or  capital  stock  divided.  Rev,  p, 
178  §  7,  By  the  bill,  process  of  subpoena  is  prayed  against 
seven  of  the  directors  as  defendants,  including  Qeorge  Blake  and 
Henry  A.  Y.  Post.  Subpoena  against  all  of  the  defendants  was 
issued,  four  of  them  were  served  by  the  sheriff  of  Essex,  and 
three — George  Blake,  Henry  A.  V.  Post  and  Caleb  B.  Knevals — 
were  returned  as  non-residents,  the  affidavit  of  non-residence 
showing  that  Blake  resided  in  North  Carolina  and  Post  and 
Knevals  in  New  York.  On  this  affidavit,  an  order  of  publica- 
tion was  made  on  March  23d,  1895,  against  the  three  non- 
residents, 

'Uhat  the  said  absent  defendants  do  appear,  plead,  demur  or  answer  to  the 
complainant's  bill  on  or  before  the  twenty-fourth  day  of  May  next,  or  that,  in 
default  thereof,  such  decree  be  made  against  them  as  the  chancellor  shall  think 
equitable  and  just;" 

• 
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and  it  was  further  directed  that  notice  of  the  order  as  pre- 
scribed by  law  and  the  rules  be  within  ten  days  served  person- 
ally^ OD  the  absent  defendants  or  be  published  or  mailed  to  them 
as  directed  in  the  order. 

The  defendant  G^rge  Blake,  on  May  22d,  1895,  two  days 
before  the  expiration  of  the  time  fixed  for  his  appearance  by  the 
order,  and  too  near  to  that  date  to  permit  of  giving  the  five  days' 
notice  of  motion  to  discharge  the  order,  required  by  rule  141, 
filed  a  petition  setting  out  the  filing  of  the  bill  and  its  general 
object,  his  residence  in  North  Carolina,  and  that  he  had  not  been 
served  with  a  subpoena  to  answer  in  the  cause,  but  that  in  lien 
thereof,  the  above  order  of  publication  had  been  made,  of  which 
he  had  received  notice  by  mail.  The  petition  prayed  leave  to 
enter  a  special  appearance  in  the  suit  for  the  sole  purpose  of  ap- 
plying to  set  aside  the  order  of  publication,  that  the  order  might 
be  set  aside  as  ill^ally  and  improvidently  entered,  and  that  all 
further  proceedings  in  the  action  against  him  be  stayed  until  the 
determination  of  the  matter  of  his  application.  On  filing  the 
petition,  an  order  was  made  directing  (1)  that  he  have  leave  to 
enter  a  special  appearance  for  the  purpose  of  applying  to  set 
aside  the  order  of  publication ;  (2)  that  the  complainant  show 
cause  why  the  order  should  not  be  set  aside  as  illegally  and  im- 
providently entered ;  and  (3)  that  all  further  proceedings  in  said 
action  against  him  be  stayed  until  the  determination.  A  similar 
petition  was  filed  and  similar  order  made,  on  the  same  day  and 
under  the  same  circumstances,  as  to  the  defendant  Post,  and  on 
May  22d,  1895,  special  appearances  were  entered  on  behalf  of 
Post  and  Blake,  for  the  sole  purpose  of  applying  to  set  aside  the 
order  of  publication  made  against  them  respectively  as  absent 
defendants. 

The  receiver  has  filed  an  answer  to  the  petition  of  Blake,  set- 
ting out,  in  addition  to  the  facts  stated  in  the  bill,  that  Blake 
filed  with  the  complainant  as  receiver,  his  claim  as  a  creditor  of 
the  company  in  the  insolvency  proceedings ;  that  he  still  is  a 
shareholder  and  director  of  the  company,  and  is  possessed  of  a 
large  amount  of  real  and  personal  property  in  this  state,  and 
claiming,  that  in  becoming  a  shareholder  and  director  of  the  cor- 
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poratioD,  and  filing  his  claim  as  creditor,  he  has  submitted  him- 
self to  the  jurisdiction  of  this  court  for  the  purpose  of  all 
decrees  made  in  the  original  suit  in  insolvency,  or  suits  ancillary 
thereto,  brought  by  the  receiver  for  the  purpose  of  winding  up 
its  affiiirs.  Substantially  similar  all^ations  and  claims  are 
made  in  an  answer  by  the  receiver  to  the  petition  of  the  defend- 
ant Post,  his  claim  against  the  corporation  being,  however,  one 
which  he  holds  as  assignee  of  a  creditor  who  has  proved. 

On  the  petition  and  answers,  the  counsel  for  petitioners  move 
to  set  aside  the  orders— ^/ir^f,  because  they  are  not  authorized  by 
the  law  of  the  state.  This  claim  is  based  on  the  contention  that 
the  statutes  of  the  state  cannot  be  construed  to  authorize  orders 
of  publication  in  suits  where  the  bill  is  founded  on  a  purely 
personal  demand,  upon  which  the  court  has  no  jurisdiction  to 
make  a  decree  in  the  suit,  unless  the  defendant  is  served  witlnn 
the  jurisdiction  or  voluntarily  appears ;  aeoond,  because  the  four- 
teenth amendment  to  the  federal  constitution  provides  that  no 
state  shall  deprive  any  person  of  property  without  due  process 
of  law,  and  the  order  violates  this  provision  of  the  federal  con- 
stitution as  construed  by  the  IJnited  States  supreme  court,  and 
is,  therefore,  illegal.  This  assertion  of  an  alleged  right  under 
the  federal  constitution  was  not  made  in  the  petition  or  on  the 
record,  but  is  raised  at  the  hearing. 

The  motion  to  set  aside  the  order  of  publication  must  be  denied 
upon  the  following  grounds  i 

First,  The  order  for  publication  was  issued  under  the  express 
Authority  of  the  statute  (Rev.  p.  106  \  18)  amended  March  10th, 
1893.     P.  X.  0/  189S  eh.  lU  P- 199  §  1. 

This  statute,  so  far  as  relates  to  the  character  of  the  suit  in 
which  publication  might  be  made  against  an  absent  defendant, 
was  the  same  as  the  Chancery  act  of  February  29th,  1820  (Rev. 
p,  702  Tf  1S)y  and  confers  the  power  "  in  case  of  a  bill  filed  against 
any  defendant  or  defendants ''  <&c.,  without  any  limitation  as  to 
the  character  of  the  bill.  This  was  an  enlargement  of  the  power 
conferred  by  the  original  Chancery  act  of  1799  {Foi,  L,  p.  430 
^  16)y  which  extended  only  to  cases  where 
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**  any  peraon  shall  file  a  bill  against  a  defendant  or  defendants  residing  within 
the  state  in  which  it  shall  be  proper  or  necessary  to  join  other  defendant  or 
defendants  residing  out  of  thb  state,  whether  in  the  United  States  or  any  other 
country  "  Ac 

The  present  bill,  it  will  be  perceived,  comes  within  the  scope 
of  the  act  of  1799.  For  the  receiver  was  entitled,  under  the 
seventh  section,  to  insist  upon  a  joint  liability  of  the  directors 
implicated,  and  for  this  purpose  a  joinder  of  all  such  directors 
in  the  bill  was  proper.  The  joinder  of  non-resident  debtors 
charged  to  be  jointly  liable  with  the  resident  directors,  and  the 
exhaustion  of  all  the  statutory  power  of  bringing  the  non- 
residents into  court  by  service  or  publication,  is,  I  think,  neces- 
sary as  the  foundation  of  any  decree  for  joint  liability  against 
the  resident  directors,  even  if  no  final  decree  can  be  made  against 
the  non-residents  under  the  decree  pro  confesao  expressly  author- 
ized by  the  statute.  In  Madox  v.  Jackson^  3  Atk,  4,06,  Lord 
Hardwicke  says :  "  The  general  rule  of  the  court  is,  where  a 
debt  is  joint  and  several,  the  plaintiff  must  bring  each  of  the 
debtors  before  the  court,  because  they  are  entitled  to  the  assistance 
of  each  other  for  taking  the  account."  1  Dan,  Ch.  Pi\  {3d  Am, 
ed.)  £64;  Gifford  v.  Thorn,  3  Hold.  Ch.  90,  94  {Chancellor 
HaUted,  1848). 

That  the  terms  of  the  present  statute  extend  to  cases  where 
the  bill  prays  a  decree  in  personam  against  a  non-resident  on  a 
|)ersonal  demand,  as  to  which  a  court  of  equity  has  power  to 
adjudicate  against  a  resident,  is  settled  in  this  court  by  the 
decision  of  Vice-Chancellor  Van  Fleet  in  Mutual  Life  Insurance 
Co.  V.  Pinner,  16  Stew.  Eq.  52  {1887).  In  this  case  a  non-resident 
defendant  applied  to  set  aside  a  decree  for  deficiency  which  had 
been  rendered  against  him  in  a  foreclosure  suit  on  notice  given 
to  him  under  this  statute.  The  vice-chancellor  denied  this  upon 
the  ground  (at  pp.  67,  68)  that  every  independent  government 
bad  the  right  to  declare  by  what  means  parties  to  suits  should  be 
brought  before  its  tribunals,  that  the  method  of  notice  to  resi- 
dent or  non-resident  was  a  "  subject  over  which  the  law-making 
power  of  each  government  had  supreme  control,"  and  therefore  a 
decree  against  a  non-resident,  pronounced  under  the  notice  pre- 
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scribed  by  statute^  was  iu  all  respects  as  valid  and  e£Pectaal  for  all 
local  purposes  as  a  decree  made  agaiust  a  defendant  brought  into 
court  by  personal  service  of  process.  Chancellor  Halsted^  in 
Hoyt  V.  Thorn,  3  Hoist  Ch.  P,  16,  said  that  the  statute  of  1820 
could  only  apply  to  "cases  in  which  the  court  has  jurisdiction 
of  the  subject-matter  of  the  suit/'  and  set  aside  an  order  of  pub- 
lication against  a  sole  defendant  living  in  New  York.  This  was 
a  bill  filed  to  set  aside  an  assignment  of  an  interest  in  a  decedent's 
estate,  made  in  this  state,  and  to  recover  the  money  received  by 
defendant  under  the  assignment.  This  case  appears  to  have  been 
argued  as  if  on  application  to  proceed  to  decree  in  the  cause  (see 
argument  of  counsel,  at^.  IS,  and  opinion,  at  p.  14)  and  thus  to 
get  in  advance  the  opinion  of  the  court  as  to  what  it  had  the 
right  to  decree,  if  the  defendant  did  not  appear.  But,  if  treated 
as  a  construction  of  the  statute,  adding  by  construction  words 
limiting  the  express  terms  of  the  act,  it  must  yield  to  the  later 
decision  of  Vice-Chancellor  Van  Fleet  and  the  cases  cited  by 
him  on  which  he  relied. 

If  the  question  of  construction  were  res  nova  and  the  present 
bill  were  filed  against  non-residents  alone,  my  own  view  would 
coincide  with  that  of  the  late  vice-chancellor.  The  rule  limiting 
by  construction  the  words  of  a  statute  sometimes  applies  in  cases 
where  the  construction  of  the  statute  is  not  clear,  and  where  the 
statute,  as  enacted,  is  within  the  authority  of  the  legislature. 
That  the  clear  language  of  the  act  should  be  followed  was  the 
rule  of  construction  applied  in  the  court  of  appeals  in  cliancery 
on  a  similar  question  in  Drummond  v.  Drummond,  L.  R.  S  Ch. 
App.  S2  {1866).  The  court  of  appeal  here  held  that  the  rule  of 
court  authorizing  the  court  to  order  service  out  of  the  jurisdic- 
tion of  a  copy  of  a  bill  on  a  defendant  "  in  any  suit,*'  and  which 
rule  had,  by  statute,  the  effect  of  an  act  of  parliament,  could  not 
be  restricted  to  suits  relating  to  land,  stock  or  shares  in  England, 
as  provided  by  previous  acts  of  parliament.  Lord  Westbuiy's 
decision  in  Cookney  v.  Anderson,  1  De  O.,  J.  &  8.  S65,  limiting 
the  operation  of  the  rule  of  court  to  the  cases  mentioned  in  tl)e 
previous  statutes,  was  overruled.  Mr.  Justice  Lindley  says.  In 
re  Anglo- African  Steamship  Co.,  38  Ch.  Div.  348,  361,  that  the 


Digitized  by  VjOOQ  IC 


8  Dick.  Ch.]  MAY  TEflM,  1895.  597 

Kirkpatrick  v.  Poet. 

question  of  servioe  out  of  the  jurisdiction  depends  on  the  statutes 
or  rules  having  the  foroe  of  a  statute. 

It  is  to  be  noted  also  that  since  the  decision  of  Chancellor 
Halsted  the  legislature  has^  by  several  acts^  expressed  its  intent 
tion  and  policy  of  making  non-residents  and  foreign  corpora- 
tions parties  by  publication  to  suits  founded  on  personal  demands^ 
recoverable  in  common-law  courts. 

Act  of  March  3d,  1853  {Rev.  p.  i77  T  5),  allows  publication 
against  non-resident  heirs  and  devisees  of  a  testator  or  intestate 
in  a  suit  by  a  creditor  on  contract,  and  on  de&ult  of  appearance, 
the  entry  of  a  judgment  for  the  debt  and  damages,  without 
proof  of  lands  descended.  Baso.  p.  193  §  88  ff  5,  6  Ac,  pro- 
vides for  publication  against  foreign  corporations  not  served 
with  summons. 

Act  of  1878  (P.  L.  of  1878  p.  Ul ;  Rev.  Sup.  p.  81S  t  SO) 
provides  for  publication  against  non-resident  defendants  where 
the  cause  of  action  arose  in  this  state,  and  is  one  denominated 
local.  This  would  reach  to  all  local  actions  founded  on  a  per- 
sonal demand  or  cause  of  action. 

Act  of  March  20th,  1895,  ch.  50i,  provides  for  publication 
against  non-residents  or  foreign  corporations  &c.,  who  own  or 
control  property  in  this  state,  where  the  cause  of  action  arose  in 
this  state  and  the  plaintiff  resides  in  this  state. 

The  l^islative  intention,  evidenced  by  these  later  acts,  nega- 
tives the  idea  that  in  any  of  the  acts  upon  this  subject  it  was  in- 
tended to  leave  to  the  courts  the  power  to  limit  their  express 
language  by  constructive  additions,  confining  their  operation  to 
the  cases  where  the  court  might  make  final  decree  or  judgment. 
It  was  not  intended,  I  think,  that  the  question  of  the  power  to 
enter  the  ultimate  decree  or  judgment  should  enter  into  the 
'  question  of  the  right  to  give  notice  of  the  suit  to  a  non-resident, 
or  that  this  question  of  jurisdiction  should  be  settled  on  a  motion 
to  discharge  the  order  of  publication.  The  complainant  is 
entitled  to  have  the  question  of  jurisdiction  settled  by  a  final 
decree. 

Second.  Neither  the  statute  nor  the  order  of  publication  is 
invalid  by  reason  of  the  fourteenth  amendment  of  the  constitu- 
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tion  of  the  United  States,  providing  that  '^  no  state  shall  deprive 
any  person  of    *     *    *    property  without  due  process  of  law/' 

This  provision,  by  its  language,  reaches  only  to  the  protection 
of  property,  and  can  be  properly  invoked  only  where  the  record 
sliows  that  the  taking  of  property  is  a  direct  issue  on  the  record. 
Such  taking  was  directly  involved  in  Pmnoyer  v.  N^^  96  U.  & 
714  {1877)y  the  leading  case  upon  the  application  of  the  amend- 
ment to  judicial  proceedings  in  the  state  courts.  Here  a  judg- 
ment was  obtained  in  Oregon  upon  a  personal  money  demand 
against  a  non-resident,  and  the  judgment  was  rendered  upon 
publication  of  notice  to  the  non-resident  pursuant  to  the  Or^n 
statutes.  The  defendant  in  the  action  did  not  appear,  judgment 
by  de&ult  was  entered  and  an  execution  issued  thereon,  and  the 
purchaser  at  the  sheriff's  sale  under  the  execution  entered  into 
possession  of  the  lands  sold.  The  defendant  in  the  Or^on  suit 
brought  ejectment  for  the  lands,  in  the  circuit  court  of  the  United 
States,  against  the  purchaser,  who  set  up  the  title  under  the 
Or^oii  judgment  and  execution.  The  supreme  court  (Field,  J., 
at  p.  733)  held  that  the  property  was  taken  without  due  process  of 
law  upon  the  ground  that,  in  a  suit  involving  merely  a  determina- 
tion of  personal  liability,  the  defendant  must  be  brought  within 
the  jurisdiction  of  the  court  by  service  of  process  within  the 
state,  or  by  his  voluntary  appearance.  The  judgment  here  was 
attacked  as  being  rendered  without  due  process  of  law,  and  so 
in  all  the  other  cases  in  the  supreme  court  following  this  case, 
and  relied  on  by  counsel,  final  judgments  had  been  rendered, 
and  either  by  force  of  the  judgment  itself  or  of  the  proceedings 
under  it,  property  had  been  taken  and  the  question  whether  it 
was  taken  without  due  process  of  law  was  directly  involved  in 
the  right  set  up  either  by  the  plaintiff  or  defendant. 

The  courts  of  the  state  cannot,  in  the  absence  of  an  authorita- 
tive decision  of  the  supreme  court  of  the  United  States,  construe 
this  provision  of  the  fourteenth  amendment  as  bringing  within  its 
scope  the  forms  of  procedure  in  state  courts  prior  to  the  rendition 
of  judgment,  and  which  are  adopted  by  the  state  for  the  pur- 
pose of  acquiring,  or  attempting  to  acquire,  jurisdiction  over  non- 
residents.   To  construe  it  to  apply  to  these  forms  of  procedure 
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which  may  or  may  not  result  in  a  final  jadgment  against  a  non- 
resident, and  the  taking  of  his  property,  would,  it  seems  to  me, 
be  an  unwarranted  extension  of  its  provisions.  The  supreme 
court  itself  has,  by  its  own  decisions  in  York  v.  Texaa^  1S7  U.  8, 
15  {1890),  and  Kauffman  v.  WooOers,  1S8  U.  8.  ^85  {1891), 
declared  the  operation  of  the  amendment  to  be  confined  to  cases 
where  property  is  taken,  or  attempted  to  be  taken,  by  process 
issued  under  judgment,  and  that  the  benefit  of  its  prot^tion 
cannot  be  claimed  against  statutes  of  a  state  which  merely  r^n- 
late  procedure  in  cases  prior  to  the  final  judgment  In  the  first 
case  service,  in  a  suit  brought  in  a  Texas  district  court  was  made 
in  St.  Louis  on  a  non-resident  defendant  This  defendant  so 
served  filed  a  special  plea  to  the  jurisdiction.  Texas  statutes 
provided  that  on  such  limited  appearance,  if  the  judgment  was 
against  the  defendant,  the  appearance  should  be  considered  vol- 
untary for  all  purposes.  The  district  court  of  the  state  decided 
against  the  defendant  on  the  plea  to  the  jurisdiction,  and  the 
defendant  relying  solely  on  this  plea,  the  district  court  gave  final 
judgment  against  defendant.  On  appeal  to  the  supreme  court 
of  the  state  this  judgment  was  afiSrraed,  and  on  writ  of  error 
from  the  United  States  supreme  court  to  the  state  supreme  court 
the  judgment  was  also  affirmed,  the  United  States  supreme  court 
holding  that  the  entry  of  this  judgment  did  not  deprive  the  de- 
fendant of  property,  in  the  absence  of  proof  that  the  statutes  or 
decisions  of  the  Texas  courts  would  prevent  his  attacking  the 
validity  of  this  judgment  for  want  of  jurisdiction.  Mr.  Justice 
Brewer,  delivering  the  opinion  of  the  court,  says  on  the  point 
now  in  question  (at  p.  SO) :  "  But  the  mere  entry  of  a  judgment 
for  money  which  is  void  for  want  of  proper  service,  touches 
neither  person  nor  property.  It  is  only  when  process  is  issued 
thereon,  or  the  judgment  is  sought  to  be  enforced,  that  liberty 
or  property  is  in  present  danger.  If,  at  that  time  of  immediate 
attack,  protection  is  afforded,  the  substantial  guarantee  of  the 
amendment  is  preserved,  and  there  is  no  just  cause  of  complaint. 
The  state  has  full  power  over  remedies  and  procedure  in  its  own 
courts,  and  can  make  any  order  it  pleases  in  respect  thereto,  pro- 
vided that  substance  of  right  is  secured  without  unreasonable 
burden  to  parties  and  litigants.'' 
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If  the  non-resident  defendant  in  the  present  case  should  M 
to  appear,  and  final  decree  should  be  eventually  entered  against 
him,  then,  or  perhaps  not  until  the  attempt  to  enforce  the  decree 
by  process  against  his  property,  the  question  of  his  right  to  pro- 
tection under  the  fourteenth  amendment  may  properly  arise,  but 
I  cannot  hold  that  it  has  arisen  by  virtue  of  making  the  order 
of  publication  for  the  purpose  of  acquiring  jurisdiction  of  the 
non-resident  defendant  and  allowing  him  to  come  in  to  defend 
if  he  wishes.  Eliot  v.  MeCormieky  144'  Mdss.  10,  and  Needham 
V.  Thayer,  147  Mass.  6S6,  hold  that  judgments  which  are  invalid, 
within  the  rule  laid  down  by  the  United  States  supreme  court  in 
Pennoyer  v.  N^,  can  no  longer  be  held  valid  in  the  state  courtt$ 
since  the  fourteenth  amendment  The  question  of  the  applica- 
tion of  the  amendment  and  of  the  decision  in  Pennoyer  v.  N^, 
was  not  raised  or  considered  by  Vice-Chancellor  Van  Fleet  in 
Mutual  Insurance  Ck>.  v.  Pinner,  supra,  nor  have  I  been  referred 
to  any  decision  in  this  state  which  rules  upon  the  question.  But 
the  general  rule,  that  a  judgment  or  decree,  void  for  want  of 
jurisdiction  appearing  on  the  record,  may  be  set  aside  on  direct 
application  or  ignored  in  collateral  proceedings,  is  recognized  in 
this  state,  both  at  law  and  in  equity.  Munday  v.  Vail,  6  Vr, 
S18;  Consolidated  Electric  Stotnge  Co.  v.  Atlantic  Ihist  Co.,  6 
Dick.  Ch.  Rep.  9S. 

In  view  of  the  character  of  the  bill  in  this  cause  as  filed 
against  residents  and  non-residents  claimed  to  be  jointly  and 
severally  liable,  and  of  the  character  of  the  decree  which  is 
prescribed  by  the  statute  to  be  entered  when  notice  is  given  as 
directed  by  the  order,  it  seems  clear  that  the  order  cannot  be  held 
to  deprive  the  non-residents  of  any  property  in  violation  of  the 
fourteenth  amendment. 

Under  the  view  I  take  of  the  case,  it  is  not  necessary  to  decide 
the  question  whether  the  non-resident  defendant,  by  becoming  a 
director  in  the  New  Jersey  company,  and  thereby  having  become 
subject  to  the  duties  and  liabilities  of  a  director,  expressly  imposed 
on  him  by  the  act  of  incorporation  of  the  company,  has  impliedly 
consented,  so  far  as  relates  to  the  enforcement  of  these  duties  and 
obligations,  to  the  provisions  of  the  New  Jersey  laws  authorizing 
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service  on  non-residents  by  pablication.     I  therefore  express  no 
opinion  on  this  point. 

The  application  to  set  aside  the  order  of  pablication  must  be 
denied,  and  the  order  to  show  cause  discharged,  with  costs. 


The  Inhabitants  op  the  Township  op  Franklin 

V. 

The  Nutley  Water  Company. 

1.  Under  the  Gheneral  Water  Company  act,  April  26thy  1876  (Itev,  Sup.  p, 
650  Ac.\  amended  March  5th,  1884  (Rev,  Sup,  p,  66S)y  the  consent  of  the 
township  committee  of  the  township  in  which  the  water-pipes  are  to  be  laid 
is  a  condition  precedent  to  the  right  to  lay  the  pipes  in  the  pablic  streets  or 
roads  of  the  township. 

2.  The  consent  of  the  township  authorities  to  the  incorporation  of  the 
water  company  nnder  the  second  section  of  the  act,  does  not  relieve  the  water 
company  from  the  necessity  of  obtaining  the  additional  consent  of  the  corpo- 
ration to  the  laying  of  the  pipes  in  the  streets,  w^iich  is,  by  the  second  proviso 
of  the  twelfth  section,  expressly  made  a  condition  precedent  to  the  right  to 
lay  pipes  in  the  streets. 

3.  Where  snch  right  of  previoos  consent  to  the  use  of  public  streets  is  con- 
ferred by  statute  upon  a  municipality,  it  is  entitled  to  a  preliminary  injunc- 
tion to  prevent  the  laying  of  pipes  without  consent,  as  the  only  method  of 
securing  to  it  a  full,  adequate  and  complete  protection  of  its  public  right. 
Raritan  Ibumahip  v.  Port  Beading  Railroad  Cb.,  4  Dick,  Ch.  Rep.  11,  and  Ameri" 
eon  Union  Telegraph  Co,  y.  Town  of  Harrieonj  4  Stew,  Eq.  StJ,  distinguished. 
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On  motion  for  preliminary  injunction.     Heard  on  bill^  affi* 
davits  and  answer  and  affidavits. 

Mr.  Alfred  F.  Skinner  and  Mr.  Joseph  Gouit,  for  the  com- 
plainants. 

Mr.  Benjamin  A.  Vail  and  Mr.  Joseph  L.  Munn^  for  the 
defendant. 
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Emery,  V.  C. 

The  bill  in  this  case  is  filed  by  the  inhabitants  of  the  town- 
ship of  Franklin,  in  the  county  of  Essex,  against  the  Natley 
Water  Company,  to  restrain  the  defendant  from  laying  its  water- 
pipes  in  certain  portions  of  streets  of  the  township  without 
obtaining  the  consent  of  the  township  committee,  and  from 
obstructing  the  streets  for  this  purpose  without  such  consent. 
The  answer  admits  the  intention  of  the  water  company  to  lay 
the  pipes  in  these  streets  without  obtaining  such  consent,  and 
claims  the  right  to  lay  the  pipes  without  the  consent  of  the 
township  committee,  and  to  obstruct  the  streets,  to  the  extent 
necessary  for  this  purpose.  This  obstruction,  as  the  defendant 
claims,  will  not  be  more  than  ten  days'  obstruction  on  one  side 
of  the  street,  and  will  not  be  suflScient  to  prevent  travel  on  the 
remaining  portion  of  the  streets.  On  this  application  for  pre- 
liminary injunction  there  are,  as  I  consider  the  case,  two  ques- 
tions involved— 2/lr«^,  whether  the  company  is  required  by  stat- 
ute to  obtain  the  consent  of  the  township  committee  to  laying 
these  pipes;  and  if  such  statutory  consent  is  imposed,  then, 
seoondf  whether  the  township,  for  the  protection  of  this  statutory 
right,  is  entitled  to  a  preliminary  injunction. 

As  to  the  first  question,  I  consider  it  clear  that  the  statute 
under  which  the  water  company  was  organized  and  is  operating 
expressly  requires  the  previous  consent  of  the  township  com- 
mittee. The  water  company  was  incorporated  in  1889,  under 
the  act  entitled  ''An  act  for  the  construction,  maintenance  and 
operation  of  water  works  for  the  purpose  of  supplying  cities, 
towns  and  villages  of  this  state  with  water,"  approved  April 
26th,  1876  (P.  L.  of  1876  p.  S18 ;  Bev.  Sup.  p.  660  Ac),  and 
the  act  of  March  5th,  1884  (P.  L.  of  1884  P-  4^;  H^-  Sup.  p. 
653),  amending  the  same.  This  act,  thus  amended,  authorized, 
by  its  first  section,  the  formation  of  a  company  for  the  purpose 
of  constructing,  maintaining  and  operating  water  works  in  any 
city,  town,  township,  village  or  seaside  resort  in  this  state 
having  a  population  of  not  more  than  fifteen  thousand  nor  less 
than  five  hundred  inhabitants,  and  for  the  purpose  of  supplying 
such  city,  town,  township,  village  or  seaside  resort  and  the 
inhabitants  thereof  with  water. 
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The  seoond  section  of  the  act  {Rev.  Sup.  p.  660)  requires  the 
persons  desiroas  of  forming  the  company  to  execute  a  certificate 
stating  the  corporate  name  of  the  company,  the  amount  of  the 
capital  stock,  term  of  existence,  number  of  directors,  the  mana- 
gers of  the  company  for  the  first  year,  and  the  name  of  the 
town,  city  or  village  in  or  for  which  such  works  are  to  be  con- 
structed and  the  business  of  the  company  carried  on.  This  sec- 
tion then  further  provide 


"Snch  certificate  shall  be  filed  in  the  office  of  the  secretary  of  state, 
together  with  the  consent,  in  writing,  of  the  corporate  anthorities,  if  any,  of 
the  town  or  city  proposed  to  be  supplied  with  water." 

Section  3  provides — 

"When  such  certificate  and  consent  shall  have  been  filed  as  aforesaid,  the 
persons  who  shall  have  signed  and  acknowledged  the  same,  and  their  suc- 
cessors, shall  be  a  body  politic  and  corporate,  and  shall  have  power  as  such, 
to  take  and  divert  any  and  all  such  q>rings  and  streams  of  water  and  build, 
erect,  alter,  repair,  enlarge  and  maintain  all  such  reservoirs  and  works  and  lay 
down  all  such  pipes  and  conduits  for  water,  at  such  times  and  in  such  places 
as  shall  be  necessary  and  proper  to  enable  said  corporation  to  carry  into  efifect 
the  purposes  of  its  corporation." 

This  section  does  not  expressly  r^ulate  the  right  of  the  com- 
pany in  the  public  streets  or  highways,  and  as  to  this  subject 
{Rev.  Sup.  p.  662  §  IS),  provides— 

"  That  such  company  be  and  they  are  hereby  fully  authorised  and  em- 
powered to  lay  their  pipes  beneath  such  public  roads,  streets,  avenues  and 
alleys,  as  they  may  deem  necessary  for  the  purposes  aforesaid,  free  from  all 
charge  to  be  made  by  any  person  or  persons  or  body  politic  whatsoever  for 
said  privileges,  and  also  such  hydrants  at  the  crossings  or  intersection  of  said 
streets  or  alleys ;  provided^  that  the  said  pipes  shall  be  laid  at  least  three  feet 
below  the  surface  of  the  same,  and  shall  not  in  any  wise  unnecessarily  obstruct 
or  interfere  with  the  public  travel  or  damage  public  or  private  property;  and 
provided^  that  the  consent  shall  be  obtained  of  the  corporate  authorities,  if  any 
there  be,  of  any  town  through  which  the  same  may  be  laid." 

The  water  company  was  incorporated  in  1889  pursuant  to  the 
provisions  of  the  second  section,  its  certificate  containing  merely 
the  particulars  especially  required  by  the  section,  and  to  this 
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certificate  was  annexed  the  consent  of  the  township  committee 
of  the  complainants  to  the  incorporation ;  no  terms  or  conditions 
were  imposed  by  the  township  in  giving  its  consent 

Subseqaent  to  the  incorporation^  and  previous  to  Mardi,  1896, 
the  water  company,  before  laying  its  pipes  in  any  of  tiie  streets 
or  roads  of  the  township,  applied  to  the  township  committee  for 
its  consent,  and  procured  this  consent  before  laying  its  pipes.  It 
applied  again  in  March,  1896,  for  permission  to  lay  its  pipes  in 
certain  streets  for  the  purpose  of  connecting  with  the  mains  of 
the  East  Jersey  Water  Company,  but  this  permission  not  having 
been  granted,  the  water  company  now  claims  that  the  consent  or 
permission  applied  for  is  not  necessary,  and  it  had  placed  its 
pipes  along  the  disputed  streets  for  the  purpose  of  laying  them, 
when  it  was  enjoined  by  the  ad  interim  stay  ordered  on  filing  the 
bill.  In  addition  to  the  statutory  right  of  previous  consent 
claimed  to  have  been  conferred  by  the  provision  in  the  twelfth 
section  of  the  Water  act,  the  township  also  claims  additional 
statutory  right  to  previous  consent  by  virtue  of  the  act  of  1893 
(P.  L.  of  189S  oh.  70),  increasing  the  power  of  township  com- 
mittees. This  act  provides  (section  1,  paragraph  6)  that  the 
township  committees  of  the  several  towushii)S  of  thb  state  shall 
thereaft;er  have  power  (among  other  things) :  "  To  lay  and  pa- 
late, or  prohibit  the  laying  of  water  or  gas  or  sewer  pipes  in  or 
under  the  streets  and  roads  or  any  part  thereof  in  said  township." 
And  the  act  further  provides  (section  2)  that  to  enfidroe  these  pro- 
visions the  township  committees  may  pass  sudi  ordinances  as 
they  shall  think  proper  to  carry  into  effect  the  powers  conferred 
for  this  and  other  purposes  of  the  act  The  township  committee, 
as  appears  by  the  affidavit  to  the  bill,  have  passed  an  ordinance 
regulating  the  use  of  the  streets  under  this  act,  and  declaring 
that  no  person  or  persons  shall  use  er  obstruct  the  streets^  lanes, 
alleys  or  public  grounds  of  the  said  township,  or  break  up  or 
displace  any  pavement  therein  for  the  purpose  of  placing  water- 
pipes  or  making  connection  therewith  without  the  consent  of  the 
township  committee  first  had  and  obtained.  The  complainants 
complain  that,  even  if  their  previous  consent  is  not  required 
under  the  twelfth  section  of  the  Water  act  incorporating  water 
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oompaDies,  yet  the  act  of  1893  is  to  be  considered  as  a  further 
l^slative  modification  of  the  right  of  the  water  company  to  lay 
pipes  in  townships  after  the  passage  of  this  act,  and  that  the  act 
of  1893,  with  the  ordinance  thereunder,  gives  the  complainants 
an  express  statutory  right  of  previous  consent. 

Upon  the  question  of  the  statutory  rights  of  the  complainants 
and  defendant  with  reference  to  this  consent  of  the  township 
committee,  my  opinion  is  that  the  second  proviso  of  the  twelfth 
section  applies  to  the  case,  and  that  by  the  statute  incorporating 
the  defendant,  and  which  it  accepted  as  its  charter,  the  consent 
of  the  township  committee  must  therefore  be  obtained  previous  to 
the  laying  of  the  pipes  in  the  streets  in  question.  The  conten- 
tion of  the  defendant  is,  that  the  consent  of  the  township  to  the 
incorporation  of  the  company,  given  under  the  second  section  of 
the  act,  when  filed  with  the  certificate,  gave  it,  by  virtue  of  the 
third  section,  the  power  to  lay  its  pipes  under  the  streets  of  the 
township,  without  any  further  or  additional  consent.  But  it  is 
clear,  I  think,  that  the  consent  of  the  township  to  the  formation 
of  a  company  under  the  second  section  relates  to  a  different  object 
from  the  consent  required  under  the  twelfth  section,  and  the  con- 
sents specified  in  the  two  sections  are  treated  as  distinct  and 
different  consents  in  Davis  v.  HarriBon,  17  Vr.  84* 

The  l^islatnre  having  expressly  made  the  consent  of  the 
municipality  a  condition  precedent  to  the  exercise  of  the  power 
to  use  the  public  streets  granted  to  the  company  in  the  twelfth 
section,  and  the  consent  to  the  incorporation  specified  in  the 
section  section,  being  beyond  any  question  applicable  to  some 
objects  other  than  the  conditions  for  the  use  of  the  streets  by  the 
company,  I  have  no  right  to  conclude  that  the  express  consent 
of  the  twelfth  section  embraced  only  matters  included  by  impli- 
cation in  the  consent  under  the  second  section,  and  must  there- 
fore be  eliminated  from  this  section  of  the  statute  by  judicial 
construction.  That  the  word  "  town "  in  this  proviso  of  the 
twelfth  section  includes  townships  is  established  by  the  rule  laid 
down  in  Brawn  v.  East  Orange,  W  Vr.  104^  {Supreme  Court, 
I887)y  and  the  cases  there  cited. 

The  previous  consent  of  the  township  committee  being  thus 
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required  as  a  statutory  condition  of  excising  the  defendant's 
franchise  upon  the  highways  under  the  committee's  charge,  an 
injunction  against  the  use  without  such  previous  consent,  seems 
to  be  the  only  way  of  affording  a  full,  complete  and  adequate 
remedy  to  the  township  for  enjoyment  of  their  statutory  rights. 
Neither  an  indictment  nor  an  action  of  ejectment  is  an  effectual 
remedy  for  securing  to  the  township  committee  the  full  benefits 
of  the  right  of  previous  consent,  which  the  l^islature  has  con- 
ferred on  them  for  public  purposes  and  upon  public  trusts. 

The  same  previous  consent  of  the  authorities  is  required  in 
the  laying  of  gas-pipes  {Rev.  p.  4-618  §  17)  and  for  the  operation 
of  trolleys  (P.  L.  of  189S  ch.  182  §  i),  and  of  street  railways, 
act  of  March  14th,  1893  (P.  L.  of  189S  p.  SOS),  May  16th, 
1894  (P.  X.  of  1894  p.  S74),  and  in  relation  to  other  franchise 
which  require  the  use  of  the  public  streets. 

For  the  full  protection  of  the  statutory  rights  of  the  munici- 
palities, a  preliminary  injunction  is  necessary,  and  in  this  respect 
the  case  rests  upon  the  same  basis  as  the  right  of  the  court  of 
equity  to  interfere  by  preliminary  injunction  where  a  public 
company,  under  cover  of  statutory  authority,  attempts  to  appro- 
priate the  lands  of  another  without  complying  with  the  I^al 
conditions  precedent,  either  constitutional  or  statutory.  Boss 
V.  JElizabdhtoum  and  SomerviUe  Railroad  Co.,  1  Or.  Ch.  4^ ; 
Browning  v.  Camden  and  Woodbury  Railroad  Cb.,  S  Or.  Ch. 
47;  Higbee  v.  Railroad  Company,  4  C.  E.  Or.  S76;  Morris 
Canal  and  Banking  Co.  v.  Jersey  CUy,  11  C.  E.  Or.  £94.  In 
each  of  these  cases  a  preliminary  injunction  was  granted,  and 
this  exercise  of  the  jurisdiction  was  approved  in  Hart  v.  Iieon- 
ard,  15  l^ew.  Eq..417,  419  {Errors  and  Appeals,  1886).  The 
right  of  a  court  of  equity  to  interfere  by  injunction  in  cases 
where  consent  is  required  by  statute,  is  also  recognized  by  the 
following  cases:  Mayor  of  Davenport  v.  Plymouth  &e.  Tramways 
Cb.,  52  L.  T.  R.  161,  cited  Mews  Sup.  Dig.  989,  where  a  pre- 
liminary injunction  was  granted ;  Wandstaorth  Board  of  Works 
V.  United  Telephone  Co.,  IS  Q.  B.  Div.  904  {CouH  of  Appeals, 
1884) ;  see  opinions  of  Brett,  M.  R.  (at  p.  907),  and  Bowen, 
L.  J.  (at  p.  924)y  as  to  right  of  injunction  if  consent  is  required 
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by  statute,  without  regard  to  amoant  of  injury.  Ibwnship  of 
Plymwdk  V.  Chestnvt  HiU  &c.  Railway  0>.,  S^  AU.  Rep.  19, 
Where  the  statutory  right  is  clear,  it  seems  to  me  it  would  im* 
peril  the  public  control  of  highways  and  deprive  municipalities 
of  the  powers  and  advantages  intended  to  be  given  by  statutes, 
if,  on  the  mere  claim  of  right  to  occupy  the  streets  without  con- 
sent, this  court  should  decline  to  interfere  pending  the  final 
determination  upon  the  claim. 

A  preliminary  injunction  restraining  interference  pending  final 
hearing,  is  the  more  equitable  in  this  case  for  the  reason  that 
hitherto  the  company  has  always  applied  for  this  consent,  and 
has  never  laid  its  pipes  without  obtaining  the  consent.  This 
practical  construction  of  the  law,  made  by  the  parties  while 
granting  and  receiving  valuable  privil^es,  upon  the  basis  of  the 
right  and  necessity  of  the  municipal  consent,  should  be  con- 
tinued, I  think,  until  the  right  is  determined  on  final  hearing. 

The  cases  relied  on  by  the  defendant's  counsel  {Towaship  of 
Raritan  v.  Port  Reading  Railroad  Ch.,  4  I>ick.  Ch.  Rq>.  11 
{Chancellor  MeOill,  189 1),  and  American  Union  Telegraph  Co.  v. 
Town  of  Harrison,  4  Stew.  Eq.  627  (  Vtce-ChanceOor  Van  Fleet, 
1879)  differ  from  the  present  case,  in  that  no  right  of  consent  was 
conferred  by  the  statute  in  either  case,  and  in  the  first  case  an  in- 
dictment for  the  alleged  obstruction  was,  under  the  circumstances 
of  the  case  and  the  previous  decisions  of  the  court,  an  effective 
remedy.  In  the  latter  case  the  township  had  only  the  right  of 
designating  the  route  or  location  of  the  poles  without  the  right 
to  prohibit,  or  refuse  consent,  or  impose  conditions.  Where  a 
constitutional  or  statutory  right  of  previous  consent  is  conferred 
upon  the  municipality,  its  authorities  are  entitled  to  the  right  of 
affixing  such  lawful  conditions  as  the  public  interests  require, 
before  the  exercise  of  the  right  to  lay  the  pipes,  which  are  only 
conferred  upon  the  company  on  the  condition  of  previously 
procuring  such  consent. 

Nor  does  the  granting  of  a  preliminary  injunction  in  this  case 
for  the  purpose  of  securing  these  municipal  rights  disregard  the 
rule  emphasized  in  Haggerty  v.  Lee,  18  Stew.  Eq.  S65  {Errors 
and  Appeals,  1889),  that  a  preliminary  injunction  will  not  be 
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granted  where  either  the  complainant's  right  is  in  doubt,  or 
where  the  injury  which  may  result  from  the  invasion  of  that 
right  is  not  irreparable.  That  case  and  the  cases  cited  in  the 
opinion  were  all  cases  where  the  injury  was  to  private  property 
or  interest.  They  do  not,  as  I  understand  the  rule,  apply  to 
cases  where  the  defendant  is  attempting  to  exercise  statutory 
powers  without  complying  with  express  and  clear  conditions  pre- 
cedent. In  this  class  of  cases  the  right  has  always  been  pro- 
tected by  preliminary  injunction.  Ross  v.  EUssabeihUnen  and 
Somerville  Railroad  Co.  and  otiier  oaaeSy  supra. 

I  should  add  that  in  granting  this  injunction  I  proceed  upon 
the  basis  that  the  bill  is  to  be  treated  as  a  bill  to  enforce  the  law 
requiring  consent  of  the  township.  There  is  one  allegation  in 
the  bill  that  this  law  under  which  the  defendant  claims  its  right 
to  lay  pipes  in  the  streets  is  unconstitutional,  and  this  claim  was 
insisted  on  at  the  argument  by  counsel  for  complainant.  Bat 
the  application  for  preliminary  injunction,  based  on  the  theory 
that  the  defendant,  with  the  consent  of  the  township  authorities, 
had  been  for  several  years  appropriating  portions  of  the  street 
without  any  legal  existence  or  claim  of  right,  would  evidently 
involve  considerations  different  from  those  upon  which  I  have 
relied  in  treating  the  bill  as  a  bill  to  enforce  and  not  to  set  aside 
the  law. 

I  will  advise  that  an  injunction  issue  against  laying  the  pipes 
without  the  complainant's  consent,  on  the  terms  that  if  the  de- 
fendant desires  to  appeal  the  complainant  must  consent  that  the 
appeal  may  be  heard  at  the  present  term. 


"R3  «oei  Elizabeth  Ashhubst 

tfr4    609 


William  Hubley  Potter  et  al. 

Testator  devised  his  residoary  estate  to  his  ezecuton,  to  be  equally  divided 
^mong  his  five  children,  the  shares  of  the  sons  to  be  paid  to  them  respectively 
when  they  attained  the  age  of  twenty-one,  the  danghters  to  receive  the  interest 
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on  their  respective  shares  yearly  daring  their  lives;  "  bat  if  either  of  them  die 
without  iflsae,  her  share  is  to  go  to  her  sarviving  brothers  and  sister  eqoally 
to  be  divided  between  them.-'— He^  that  on  the  death  of  a  daughter  without 
issue  after  the  death  of  a  brother  who  left  children,  such  children  were  not 
entitled  to  any  part  of  the  daughter's  share,  and  this  share  will  go  to  a  sur- 
viving brother  and  sister  of  the  deceased  daughttf. 


Oq  bill,  answer  and  replication. 

Mr.  William  if.  Lanning^  for  the  complainant 

Mr.  Charles  E.  GhMnmere  and  Mr.  Francis  Rawle  (of  the 
PhUadelphia  bar),  for  the  defendants  WiUiam  H.  Potter,  Fidelity 
Insurance  Company  et  al. 

Mr.  8.  Meredith  Dickinson  and  Mr.  A.  T.  Freedley  (of  the 
Philadelphia  bar),  for  the  defendants  Thomas  F.  Potter  et  al. 

Emery,  V.  C. 

This  case  involves  the  construction  of  the  residuary  clause  of 
the  will  of  Thomas  F.  Potter,  and  the  disposition  of  a  corpus 
or  principal  fund,  in  which  Alice  Potter  Lippincott,  one  of  the 
testator's  daughters,  had  a  life  interest.  She  is  now  deceased, 
and  the  precise  question  is  whether  the  fund  in  which,  by  the 
residuary  clause,  she  had  a  life  interest,  is  to  be  equally  divided 
between  a  brother,  "William  Hubley  Potter,  and  a  sister,  Elizabeth 
Ashhurst,  the  complainant,  who  survived  Alice  Lippincott,  as 
the  persons  solely  entitled  to  the  fund,  or  whether  the  children 
of  a  brother,  John  Potter,  who  died  after  the  testator,  and  before 
his  sister,  Alice  Lippincott,  are  also  entitled  to  share  in  the  fund. 
The  fund  is  now  in  the  court  of  chancery,  which  is  administer- 
ing the  trust  through  Hugh  H.  Hamill,  esquire,  and  the  com- 
plainant, Mrs.  Ashhurst,  files  this  bill,  praying  payment  of  one- 
half  of  the  fund  to  her,  making  defendants  to  the  bill  William 
Hubley  Potter,  the  surviving  brother,  and  also  the  children  of 
John  Potter,  the  deceased  brother,  who  claim  one-third  of  the 
fund  as  vested  in  their  father  on  the  death  of  the  testator,  and 
therefore  passing  to  them.  The  husband  of  Alice  Lippincott 
and  the  assignees  of  William  Hubley  Potter,  are  also  parties. 

39 
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The  portions  of  the  will  which  are  material  to  the  decisioD  of 
the  case  are  as  follows : 

**Fowrth.  I  give  and  bequeath  anto  my  execaton  hereafter  named,  and  the 
finrvivors  or  sarvWor  of  them,  the  sam  of  fifty  thousand  dollars,  in  trust 
neyertheleas,  and  for  the  use  of  my  son,  James  Potter,  in  order  to  put  him 
upon  a  footing  of  equality  with  my  other  children,  for  whom  provision  has 
been  made  by  the  will  of  their  grandfather,  the  said  sum  of  fifty  thousand 
dollars  to  be  paid  to  him  when  he  arrives  at  the  age  of  twenty-one ;  the 
interest  in  the  meantime,  or  so  much  thereof  as  may  be  necessary  for  that 
purpose,  to  be  applied  to  his  education  and  support 

'*Ftflh,  All  the  rest  and  residue  of  my  estate  real  and  personal,  wherever  it 
may  be  situated,  and  of  whatever  it  may  consist,  I  give  and  devise  unto  my 
said  executors,  and  the  survivors  or  survivor  of  them,  in  trukt  nevertheless, 
and  for  the  use  of  my  children  John  Pott^,  William  Hubley  Potter,  Elisa- 
beth Potter,  Alice  Potter  and  James  Potter,  and  to  be  equally  divided  between 
them,  share  and  share  alike ;  the  shares  of  my  said  sons  to  be  pud  to  them 
respectively  as  they  attain  the  age  of  twenty-one,  the  interest  in  the  meantime, 
or  so  much  thereof  as  may  be  necessary  for  that  purpose,  to  be  applied  by  my 
•executors  to  their  education  and  support ;  but  in  the  case  of  my  said  daughters, 
my  will  is,  that  the  interest  of  their  respective  shares  is  to  be  paid  to  them 
yearly  during  their  lives,  and  in  case  they  should  marry,  not  to  be  under  the 
control  of  their  husbands  or  liable  for  their  debts ;  and  upon  the  death  of  my 
said  daughters,  their  respective  shares  are  to  be  equally  divided  among  their 
children ;  but  if  either  of  them  die  without  issue,  her  share  is  to  go  to  her 
surviving  brothers  and  sister  equally  to  be  divided  between  them." 

Alice  Potter  Lippincott,  one  of  the  daughters,  has  died  without 
issue,  leaving  her  surviving  one  brother  and  her  sister,  and  also 
the  children  of  another  brother,  all  claiming  under  the  last  clause 
of  the  fifth  item. 

The  construction  of  this  will  seems  to  come  within  the  appli- 
cation of  the  general  rule  of  construction  recognised  by  Qian- 
cellor  McGill  in  Duttcm  v.  Pugh,  18  Stew.  Eq.  4^6,  431  {1889), 
as  established  by  the  cases  there  referred  to.  This  rule  is,  that 
where  there  is  a  devise  or  bequest  for  life,  followed  by  a  devise 
or  bequest  to  ^'  survivors  '^  at  the  termination  of  the  life  estate, 
the  word  ^^  survivors,'^  in  its  natural  and  ordinary  meaning, 
refers  to  the  survivors  at  the  time  of  distribution ;  and  unless, 
upon  taking  the  whole  will  into  consideration,  the  word  is  plainly 
used  in  some  other  sense,  this  ordinary  and  natural  construction 
must  prevail. 
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The  special  clause  in  controversy  here  is  this :  ''  If  either  of 
them  (my  said  daughters)  die  without  issue,  her  share  is  to  go  to 
her  surviving  brothers  and  sister  equally  to  be  divided  between 
them."  This  is  the  clause  indicating^  primarily  and  directly, 
who  is  to  take  a  daughter's  share  on  her  death  without  issue ; 
and,  reading  this  clause  alone,  it  is,  I  think,  impossible  to  say 
that  the  idea  of  survivorship  of  his  daughters  was  not  in  the 
testator's  mind,  and  that  testator  did  not  intend  that  any  one  of 
the  brothers  and  sister  who  were  to  take  should  survive  the 
sister.  If  this  be  so,  then,  as  Lord  Selbourne  says,  in  Waite  v. 
LMewood,  L.  iJ.  8  Ch.  App.  70,  73  (QmH  of  Appeals,  187g), 
there  is  undoubtedly  a  strong  ontts  probandi  cast  upon  anyone 
who  would  do  violence  to  the  literal  meaning  of  that  word. 
Counsel  for  the  children  of  John  Potter,  admitting  the  general 
rule,  and  also  the  burden  of  proof  cast  npon  these  children, 
claim  that  this  construction  of  the  word  ^^  survivor "  is  n^a- 
tived  by  other  portions  of  the  will  and  by  the  general  scheme 
of  the  whole  will,  which,  as  they  claim,  clearly  establish  that 
the  words  '' surviving"  brothers  and  sister,  as  used  here,  meant 
^'  other "  brothers  and  sister,  and  that,  therefore,  the  estate  in 
remainder  vested  in  such  ^'  other  "  brother  or  sister  immediately 
on  the  testator's  death,  without  reference  to  his  or  her  surviving 
the  life  tenant,  Alice.  And  many  cases  have  been  collected  in 
the  very  able  and  exhaustive  brief  of  Mr.  Freedley,  in  which 
courts  have,  on  a  survey  of  the  whole  will,  construed  the  word 
"survivor"  as  meaning  "other."  Smith  v.  Osborne,  6  H,  L. 
Cos.  375 f  and  Waite  v.  LitUewood,  supra,  are  illustrations  of 
this  class  of  cases.  But  these  cases,  almost,  if  not  entirely,  with- 
out exception,  have  been  cases  where  the  words  "  survivor  "  and 
"other"  were  equally  apt  and  proper  words  to  be  used  in  desig- 
nating the  children  or  other  relatives  who  were  the  objects  of 
the  gift  over.  A  testator,  for  example,  after  a  life  estate  given 
to  one  of  his  children,  might  well,  in  a  gift  over  to  his  "surviv- 
ing children,"  intend  his  "  other  children,"  and  they  would  be 
properly  designated  as  the  children  "other"  than  the  life  tenant. 
But  in  this  case  the  word  "  other,"  as  applied  to  the  brothers 
and  sister  of  Alice,  would  be  a  misapplication  of  terms,  inas- 
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much  as  the  previous  estate  was  that  of  the  life  tenant  herself, 
and  not  an  estate  in  one  of  her  brothers  or  sister.  One  of  her 
brothers  or  sister  must  first  be  designated  bj  the  testator  as  the 
life  tenant,  in  order  that  there  may  be  other  '^  brothers  and 
sister.'*  To  oonstrue  " surviving '*  as  meaning  "other"  brothers 
and  sister,  in  this  case,  would,  therefore,  impute  to  the  testator 
not  simply  the  intention  to  use  a  word  which  did  not  express 
the  idea  of  survivorship,  but  the  intention  to  substitute  another 
word,  which  is,  strictly  speaking,  inappropriate. 

In  fact,  it  seems  dear  in  this  case  that,  in  order  to  treat  the 
estates  limited  over  after  the  death  of  either  daughter  without 
issue  as  vested  in  the  testator's  other  children  from  the  time  of 
the  testator's  death,  it  will  be  necessary  either  to  strike  from  the 
will  altc^ther  the  word  "  surviving '^  or  to  adopt,  in  lieu  of 
this  word,  not  the  word  "  other,"  but  some  form  of  words  such 
as  "  above  named,"  or  "  said,"  or  their  equivalent  Either  of 
these  methods  of  construction  altogether  eliminate  from  the 
direct  primary  bequest  to  the  surviving  brothers  and  sister,  not 
only  the  word  "  surviving,"  but  also  the  whole  idea  of  survivor- 
ship of  his  daughter,  which  seems  clearly  to  have  been  in  the 
testator's  mind  in  designating  the  objects  of  the  gift  over,  and 
neither  of  them  should  be  adopted  in  the  absence  of  clear  and 
controlling  expressions  in  other  portions  of  the  will. 

Counsel  urge  very  strongly  that  unless  this  word  "surviving" 
is  read  as  " other"  or  "  other-named "  brothers  and  sister,  there 
must  be  an  intestacy  as  to  this  corpus,  because  the  bequest  over 
being  "to  her  surviving  brothers  and  sister,"  and  there  being 
but  one  brother  surviving  her,  the  clause  of  the  will  cannot  be 
literally  construed  and  an  intestacy  must  result  But  in  the  first 
place,  it  seems  to  me  that  the  gift  to  surviving  brothers  must 
naturally  be  taken  as  including  all  or  any  surviving  brother  just 
as  a  gift  to  surviving  children  would  naturally  include  a  single 
surviving  child  as  one  of  the  objects  of  bounty.  I  therefore 
read  this  clause  as  certainly  reaching  a  surviving  brother  and 
sister.  Whether  it  can  also  be  read  surviving  brother  or  sister 
in  order  to  save  what  is  claimed  to  be  a  possible  intestacy  here- 
after as  to  Mrs.  Ashhurst's  share,  if  a  literal  interpretation  of 
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the  clause  is  insisted  on,  need  not  now  be  considered.  For,  as  it 
seems  to  me,  counsel  in  reference  to  the  occurrence  of  intestacy 
nuder  any  construction  of  this  clause  overlooks  the  fact  that  by 
the  order  and  arrangement  of  the  devises  in  the  residuary  clause 
an  intestacy  is  provided  against  The  testator  first  vests  in  his 
daughters  an  absolute  ownership  of  their  shares  of  the  same 
character  as  the  ownership  of  the  sons  in  their  shares,  and  the 
subsequent  clauses  limiting  the  terms  of  this  gift  to  a  life  interest 
in  the  daughters,  with  a  bequest  over,  will  take  effect  only  so 
far  as  they  fairly  extend  to  control  the  previous  gift  of  absolute 
ownership.  So  far  as  they  do  not  extend  or  apply,  by  any  feir 
or  reasonable  construction  of  the  whole  will,  then  the  previous 
absolute  devises  or  bequests  will  remain  unaffected  by  the  sub- 
sequent limitations.  In  this  respect,  this  will  differs  from  those 
in  which  the  terms  of  the  limitation  over  were  the  only  portions 
of  the  will  applicable  to  the  disposition  of  the  estate.  In  such 
cases,  the  construction  of  the  will  rests,  to  some  extent,  on  the 
presumption  against  intestacy. 

There  remains  to  be  noticed  the  argument  that  the  general 
scheme  of  the  will  shows  an  intention  to  establish  equality  among 
tlie  testator's  children,  and  that  a  construction  of  that  part  of 
the  residuary  clause  now  in  question,  which  excludes  the  children 
of  a  deceased  (child)  from  participation  in  the  estate  limited  over, 
is  opposed  to  this  idea  of  equality.  This  argument,  as  applied 
to  the  present  dispute,  seems  to  me  to  beg  the  very  question  in 
issue.  So  far  as  relates  to  the  original  share  of  the  residuary 
estate,  the  brothers  are  put  on  a  basis  of  equality,  both  as  to 
shares  and  extent  of  estate,  but  the  sister's  original  share  is 
made  unequal  in  extent  by  being  limited  to  a  life  interest.  The 
^tate  in  remainder,  in  the  share  given  to  the  sisters,  is  a  new 
subject  of  disposition,  as  to  which  the  testator  has  disclosed  no 
intention  whatever,  except  by  the  clause  now  in  dispute.  This 
clause  gives  the  remainder,  as  he  might  well  have  intended  to 
give  it,  to  the  surviving  brothers  and  sister  of  a  daughter  dying 
without  issue  and  without  reference  to  the  children  of  a  deceased 
brother.  Nowhere  in  the  will  have  the  children  of  the  sons 
been  mentioned  as  objects  of  the  testator's  bounty,  and  as  the 
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words  of  the  limitation  over  in  their  natural  construction  exclude 
these  children,  the  theory  that  they  must  be  so  construed  as  to 
include  them  in  order  to  effectuate  a  supposed  intention  of  the 
testator  to  equalize  the  brothers  and  their  respective  children  as 
to  this  share,  seems  to  me  to  be  without  foundation. 

I  will  therefore  advise  decree  that  under  the  will  the  surviv- 
ing brother  and  sister  take  equal  shares  in  the  funds  so  limited 
over,  to  the  exclusion  of  the  children  of  John  Potter. 

This  will  not  include  atiy  portion  of  the  fund  which  Alice 
Potter  Lippincott  was  entitled  to  receive  as  her  one-fifth  share 
in  the  estate  of  her  brother  James  Potter,  who  died  after  testator's 
death  and  in  her  lifetime.  This  one-fiftii  she  held  absolutely, 
and  unless  otherwise  disposed  of  by  her  will,  goes  to  her  hus- 
band, the  defendant  J.  D.  Lippincott,  as  executor  of  his  wife. 
The  terms  of  this  will  are  not  set  out  in  the  pleadings,  and  as  a 
portion  of  the  interest  of  William  H.  Potter  in  the  estate  now 
in  dispute  has  been  assigned  in  trust,  and  the  other  defendants 
are  interested,  the  form  of  decree  should  be  settled  on  notice. 


Charles  I.  Bollbb 


The  Crescent  Drug  and  Chemical  Company. 

A,  a  corporation,  entered  into  a  contract  with  B,  that  B  should  at  his  own 
expense  erect  and  operate  a  soda  fountain  in  the  store  of  A,  and  that  B  should 
receive  eighty-five  and  A  fifteen  per  cent,  of  the  gross  receipts,  and  that  the 
contract  should  exist  for  three  years. — Heldf  that  the  contract  was  not  rescinded 
by  a  decree  that  A  was  insolvent 

On  appeal  from  the  determination  of  receiver. 

The  Crescent  Drug  and  Chemical  Company,  on  April  25tb, 
1893,  entered  into  an  agreement  with  Jacob  and  Henry  A.  Haus- 
saling,  executors  of  Henry  Haussaling,  by  which  agreement  (he 
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said  executors  oontracted  to  plaoe  on  the  ground  floor  and  base- 
ment of  the  premises  of  the  Crescent  Drug  and  Chemical  Com- 
pany, in  the -city  of  Newark,  suitable  soda  water  fountains  and 
appliances  for  carrying  on  the  soda  water  business,  within  thirty 
days  from  the  date  of  the  agreement,  the  said  plant  to  remain 
the  property  of  the  executors.  All  the  expense  of  doing  this  was 
to  be  borne  by  the  said  executors. 

The  executors  agreed,  in  lieu  of  rent  ibr  the  use  of  the  said 
premises,  to  receive  fifteen  per  cent,  of  the  gross  receipts  of  the 
sales  made  by  them  at  the  fountain.  It  was  agreed  that  all 
the  receipts  should  be  turned  in  daily  to  the  cashier  of  the 
Crescent  Drug  and  Chemical  Company,  and  on  the  Monday 
morning  of  each  week  an  account  of  the  sales  should  be  taken, 
and  the  amount  of  such*  gross  sales,  less  fifteen  per  cent.,  should 
be  paid  over  to  the  executors.  No  cash  was  to  be  taken  at  the 
fountain,  but  a  system  of  checks  was  to  be  employed,  and  such 
checks  were  to  be  delivered  to  the  fountain  for  his  or  her  order. 
All  expenses  of  running  the  fountain,  except  the  expense  of 
receiving  cash,  was  to  be  borne  by  the  executors.  It  was  stipu- 
lated that  the  agreement  or  lease  was  to  continue  in  force  for  a 
period  of  five  years,  unless  sooner  abrogated  by  mutual  consent, 
or  violated  by  the  wrongftil  acts  of  either  of  the  parties ;  and 
in  case  the  lease  or  agreement  should  be  violated  by  either  of 
the  parties,  the  party  so  violating  it  should  be  liable  in  full 
damages  to  the  other  completely.  This  agreement  was  signed 
by  the  respective  parties. 

Subsequently  the  Crescent  Drug  and  Chemical  Company  were 
decreed  insolvent  and  a  receiver  was  appointed.  Aft;er  such 
iusolvency  the  lease  was  assigned  by  the  executors  to  one  Lillie 
I.  BoUes,  in  March,  1894.  The  receiver  terminated  the  soda 
water  business  and  excluded  the  executors  when  he  took  posses- 
sion of  the  premises  of  the  insolvent  corporation. 

Lillie  I.  Bolles,  assignee  of  the  contract,  made  her  claim  for 
damages  by  reason  of  such  act  of  the  receiver.  The  receiver 
interposed  an  objection  to  the  claim,  and  the  objection  is,  that 
the  contract  did  not  survive  the  insolvency  of  the  Crescent  Drug 
and  Chemical  Company. 
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Mr.  Edward  H.  Murphy^  for  the  petitioner. 
Mr.  Robert  MoOarter,  for  the  receiver. 

Reed^  V.  C. 

The  single  question  submitted  to  me  for  decision  is  whether 
the  insolvency  of  the  corporation  terminated  the  lease  or  agree- 
ment^ the  terms  of  which  are  already  displayed. 

It  isy  of  course,  not  denied  that,  as  a  rule,  the  fiict  of  insolv- 
ency will  not  rescind  the  contracts  previously  entered  into  by 
a  bankrupt  Nor  will  the  fact  that  the  bankrupt  is  a  corpora- 
tion affect  this  general  rule.  The  common-law  doctrine  that, 
upon  dissolution,  the  property  of  the  corporation  reverted  to  the 
crown,  has  never  been  recognized  in  this  country.  Wait  Insolv, 
Corp.  §§  S81,  S8iB;  Mumma  v.  The  PoUmao  Co.,  8  Pet,  £86; 
Ourran  v.  Arkansas^  16  How.  SO4, ;  People  v.  National  Trust 
Cb.,  8iB  N.  Y.  iS8S. 

And  in  this  state,  when  the  dissolution  of  a  corporation  is  the 
result  of  insolvency,  the  statute  provides  that  the  assets  shall  be 
distributed  to  its  creditors.  Under  the  English  bankrupt  acts, 
while  bankruptcy  or  insolvency  did  not  discharge  the  contract 
of  the  bankrupt  or  insolvent,  yet,  in  the  distribution  of  the 
assets,  inequality  existed  between  difierent  kinds  of  claims. 
The  reason  for  this  is  pointed  out  by  the  chancellor  in  his 
opinion  in  Spader  v.  Mural  Decoration  Manufacturing  Co.,  H 
Dick.  Ch.  Rep.  18.  It  was  because  there  was  no  provision  for 
the  ascertainment  of  damages ;  therefore,  all  claims  that  sounded 
in  unliquidated  damages  were,  by  judicial  construction  of  the 
statute,  disallowed.  The  only  remedy  left  was  an  action  against 
the  bankrupt  himself.  It  followed  that  when  a  bankrupt  was 
sued,  the  test  of  the  plaintiff's  right  to  pursue  his  action  was 
whether  the  claim  was  provable  in  a  bankruptcy  proceeding. 
If  it  was  provable,  then  that  was  the  appropriate  remedy ;  but 
if  it  was  not  provable,  the  liability  of  the  bankrupt  to  the  action 
remained.  Boorman  v.  Nash^  9  Bam.  &  C.  I46  /  MUh  v.  Aurioly 
1  Hen.  BL  4SS.  This  inequality  has  been  remedied  by  the  later 
English  bankruptcy  acts  of  1862,  1869  and  1883  in  a  degree, 


Digitized  by  VjOOQ  IC 


8  Dick.  Ch.]  MAY  TERM,  1895.  617 

Bolles  V.  Gresoent  Drug  and  Chemical  Co. 

and  also  bj  statute  in  many  states.  The  English  bankruptcy 
acts  yet  contain  explicit  directions  in  respect  to  the  manner  in 
which  the  trustee  shall  deal  with  creditors,  so  that  many  of  the 
bankrupt  cases  in  the  English  courts  deal  only  with  construction 
of  these  statutes.  These  cases  are  of  little  value  as  guides  in 
the  equitable  distribution  of  assets  under  our  Corporation  act,  as 
there  are  in  our  statute  no  restrictions  aside  from  the  primary 
maxim  that  equality  is  equity. 

The  question  then  remains  whether  the  fact  of  the  insolvency 
of  this  corporation  annuls  this  particular  contract.  If  so,  it 
must  be  either  because  it  belongs  to  an  exceptionable  class  of 
contracts,  or  else  because  it  contains  in  itself  a  provision  for  its 
own  rescission  in  the  event  of  insolvency.  It  would  seem  obvi- 
ous that  if  the  insolvency  of  a  corporation  is  to  be  held  to  annul 
any  class  of  contracts,  that  class  would  naturally  be  those  which 
are  dissolved  by  the  death  of  one  of  the  parties.  Indeed,  there 
is  an  intimation  in  the  opinion  in  People  v.  Olobe  Mutual  Life 
Inwrance  Cb.,  91  N.  Y.  174',  that  insolvency  is  equivalent  to 
death  in  cases  of  contracts  for  skilled  personal  services. 

But  the  decision  was  not  rested  upon  that  point,  but  was  put 
upon  the  ground  that  the  service  was  interrupted  by  the  act  of 
the  state,  and  that  it  was  not  shown  that  the  dissolution  was  the 
result  of  any  fault  of  the  corporation.  The  ground  of  decision 
in  that  case  does  not  seem  to  be  very  perspicuous  or  satis&c- 
tory  in  any  view,  but  the  case  certainly  does  not  hold  that  con- 
tracts for  personal  services  are  rescinded  by  the  insolvency  of  a 
corporation. 

This  is  apparent  from  the  fact  that  the  following  cases  were 
rec<^nized  as  authoritative :  Ydlande^s  Case,  L.  R.  4  Eg.  S60  ; 
ClarVe  Case,  L.  R.  7  Eq.  560;  Logan's  Case,  L.  R.  9  Eq. 
H9;  Madur^s  Case,  L.  R.  6  Ch.  App.  7S7 ;  Dean  &  Qil^ 
beres  Casey  L.  J.  4,1  Ch.  {N.  8.)  476,  and  that  there  was  only 
an  attempt  to  distinguish  these  cases  from  the  one  then  before 
the  court. 

This  is  the  same  group  of  cases  properly  relied  upon  by  the 
chancellor  in  Spader  v.  Mural  Decoration  Manufadurinff  Co., 
supra,  as  authorities  for  fixing  the  measure  of  compensation  for 
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the  loss  of  a  contract  for  service  as  salesman  and  foreman  for  a 
term  of  years,  which  loss  resulted  from  the  insolvency  of  the 
employing  corporation. 

All  the  cases  cited  are  of  this  kind,  the  last  one  of  them  in- 
volving a  claim  for  commissions,  filed  by  a  commercial  traveler 
for  services  rendered  in  the  business  of  a  company  which  had 
become  insolvent. 

But  my  attention  has  been  called  by  counsel- for  the  receiver 
to  a  line  of  cases  in  which  it  ia  held  that  an  assignee  or  a  re- 
ceiver of  an  insolvent  lessee  is  not  bound  to  pay  subsequently- 
accruing  rent  according  to  the  terms  of  the  lessee's  covenant, 
unless  the  receiver  retains  possession  of  the  premises,  or  by  some 
act  adopts  the  lease.  And  it  is  insisted  that  if  we  regard  the 
present  contract  as  a  lease,  and  if  we  concede  that  the  receiver 
of  an  insolvent  lessee  is  exempt  from  any  liability  for  the  lessee's 
covenants  to  pay  rent,  it  must  follow  that  the  receiver  of  an  in- 
solvent lessor  is  equally  irresponsible  for  the  lessor's  covenants. 
The  cases  cited  in  support  of  the  immunity  of  the  lessee's  re- 
ceiver, are  these :  Quinoy  M.  &  P.  R.  B.  Co.  v.  Hwnfhreys^ 
HB  U,  8.  8i ;  Qmmonwealth  v.  Franklin  Inmranee  Co.,  115 
Mass.  Z78;  Woodmf  v.  Erie  RaUroad  Co.,  9S'N.  Y.  624,; 
StockUm  V.  Mechanic^  Ac.  Bank,  5  Stew.  Eq.  163. 

The  doctrine  announced  in  these  cases  is  traceable  back  to  the 
csaes  of  Bourdillon  V.  Daltonf  Peake  238 ;  T\imer  v.  Richardson^ 
7  East  335;  Wheeler  v.  Bramah,  3  Oampb.  340;  OopeUmd  v. 
Stephens,  1  Bam.  &  Aid.  593. 

At  the  period  when  the  last-mentioned  adjudications  were  pro- 
nounced, subsequently-accruing  rent  was  regarded  as  a  contingent 
claim  which  was  not  provable  against  the  bankrupt  under  the 
then  existing  Bankrupt  act.  The  assignee  might,  for  the  benefit 
of  the  bankrupt's  estate,  choose  to  carry  out  the  terms  of  the 
letting.  If  he  did  this  the  lessor  got  a  right,  not  merely  to  share 
in  the  assets  of  the  bankrupt,  but  he  got  a  right  to  the  payment 
of  the  whole  of  the  rent  according  to  the  terms  of  the  lessee's 
covenant. 

An  assignee,  after  his  appointment,  has  a  reasonable  time  to 
look  over  the  ground  and  determine  what  contracts  he  r^ards 
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as  beneficial  or  otherwise  to  the  estate  which  he  is  administering. 
Subject  to  the  control  of  the  court  appointing  him,  he  can  adopt 
an  advantageous  contract  and  repudiate  an  unfavorable  one.  If 
he  concludes  to  insist  upon  the  completion  of  the  contract  by  the 
contracting  party,  he  must  perform  his  side  of  the  contract  in 
full.  If  his  performance  involves  the  payment  of  money  by  him, 
such  payment  he  must  make;  but  if  he  ignores  the  contract,  the 
only  redress  of  the  other  party  is  to  ask  leave  to  prove  his 
debt  or  damages  for  the  purpose  of  sharing  in  the  assets  of  the 
insolvent. 

In  instances  where  the  insolvent  holds  a  lease  with  covenants 
binding  him  to  pay  rent,  this  rule  applies  to  the  assignee  in 
bankruptcy,  or  the  receiver  in  insolvency.  If  he  chooses  to  take 
possession  of,  or  assume  the  management  of,  the  estate,  or  do 
some  other  act  indicating  his  intention  to  accept  the  term,  a 
privity  at  once  arises  between  him  and  the  landlord  and  he  be- 
comes bound  for  the  rent  in  full.  Unless,  however,  the  assignee 
or  receiver  assumed  the  lease,  there  was,  under  the  earlier  English 
statutes,  no  right  to  prove  for  subsequent  rent.  Nevertheless,  it 
was  never  understood  that  the  contract  between  the  landlord  and 
the  lessor  was  dischai^ed  by  the  failure  of  the  assignee  to  adopt 
the  lease.  Under  the  earlier  acts  the  bankrupt  remained  liable 
for  the  rent     Tayl.  Land.  &  T.  i56;  S  Piatt  Leas.  S64. 

The  later  English  bankrupt  statutes  contain  provisions  for  a  dis- 
claimer by  a  trustee  of  an  insolvent  lessee  of  all  right  in  the  term, 
and  so  leave  the  landlord  his  reversion  disencumbered  of  the 
lease.  But  by  the  extension  of  the  right  to  prove  for  unliqui- 
dated damages  arising  from  breach  of  contract,  the  landlord  is 
not  restricted  to  the  mere  return  of  the  unexpired  term.  In  Ex 
paiie  Uyrwi  Coal  &  Iron  Co.  re  Hide,  7  L.  R.  Ch.  App.  28 ,  it  was 
held  that  inasmuch  as  the  effect  of  sections  23  and  31  of  the  act 
of  1869  is  to  relieve  the  bankrupt  from  every  liability  upon 
contract  which  he  has  ever  entered  into,  and  the  creditor  is  so 
deprived  of  his  right  of  action  against  the  bankrupt,  he  can 
therefore  prove  against  the  estate  in  respect  to  any  claim  for 
which  he  could  have  sued  the  bankrupt  if  solvent.  A  landlord, 
although  the  trustee  had  disclaimed  a  lease,  was  held  to  be 
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entitled  to  prove  the  difference  in  value  of  the  term^  between 
what  he  was  to  receive  by  his  contract  and  the  present  letting 
value  of  the  premises  for  the  same  period. 

To  the  same  purport  is  the  case  of  Ex  parte  Blake  re  MeEwan^ 
11  L.  R.  Ch.  IHv.  57£. 

In  this  country  the  doctrine  in  respect  to  the  right  of  the  land- 
lord to  prove  for  subsequent  rent  varies.  In  some  jurisdictions^ 
following  the  earlier  English  cases  already  mentioned^  no  right 
in  the  landlord  is  recognized ;  while  in  other  jurisdictions  a 
contrary  view  has  been  adopted. 

In  respect  to  the  matter  just  mentioned,  Chancellor  Walworth, 
in  his  opinion  in  the  case  of  Martin  v.  BUzck,  9  Paige  641  ^  uses  this 
language :  ^'  If  the  assignee  elects  to  waive  the  term  and  neither 
enters  upon  the  demised  premises  nor  does  any  other  act  signify* 
ing  his  acceptance  of  the  term  as  assignee,  he  is  not  liable  for  the 
rent,  but  he  must  come  in  as  a  general  creditor  of  a  bankrupt's 
estate,  or  may  sue  the  bankrupt  for  the  rent  subsequcoitly 
accruing/' 

In  tlie  case  of  People  v.  National  Ti^ud  Oo,,  9upra^  in  which 
it  was  held  that  a  lease  of  a  corporation  was  not  termi- 
nated by  its  dissolution,  and  its  covenant  to  pay  rent  does  not 
thereupon*  cease  to  be  obligatory,  the  court  remarked:  "The 
position  of  a  receiver  is  analogous  to  that  of  an  executor.  If  he 
waives  the  term  he  cannot  be  charged  as  assignee  of  the  lease,  but 
if  the  landlord  does  not  choose  to  re-enter,  the  estate  of  the  tes- 
tator may  be  liable  for  the  rent  in  the  course  of  administration.^ 

In  the  case  of  Stockton  v.  Mechanics'  Ac,  Bank,  supra^  Chan- 
cellor Bunyon,  while  merely  answering  the  question  propounded 
by  a  receiver  as  to  whether  subsequently-accruing  rent  should 
be  paid,  and  apparently  be  paid  in  full,  seems,  by  the  language 
of  his  opinion,  to  exclude  the  lessor  from  any  right  in  the  assets 
at  all.  But,  regarding  that  case  as  definitely  denying  the  lessor's 
right  to  so  prove  against  the  insolvent  estate  of  the  lessee,  yet 
it  is  perceived  that  it,  as  well  as  the  line  of  cases  of  which  it  is 
the  sequence,  deals  only  with  the  particular  covenant  to  pay  rent, 
after  the  landlord  is  at  liberty  to  i*esume  possession  of  the  leased 
property. 
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The  liability  of  the  estate  of  an  insolvent  lessor  for  breaches 
of  his  covenants  was  not  involved. 

Nor  can  I  perceive  why  the  rule  which  sprang  from  the 
causes  already  mentioned  should  be  applied  to  any  other  cove- 
nant of  any  other  clasd  of  persons.  Upon  the  theoiy,  then,  that 
the  insolvent  was  a  lessor,  in  my  judgment  its  bankruptcy  did 
not  annul  its  liability  to  its  lessee.  If  the  receiver  took  posses- 
sion of  the  estate  of  the  insolvent  landlord,  he  took  it  cum  onere^ 
subject  to  the  contract  of  letting  entered  into  by  the  drug  and 
chemical  company.  If  he  did  not  take  possession,  yet  there  is 
the  personal  undertaking  of  the  lessor,  which  was  broken  by 
reason  of  the  insolvency  of  the  lessor ;  and  there  is  no  technical 
rule,  and  no  case,  which  shuts  out  a  leasee  from  proving  his 
damages  arising  from  such  a  breach  of  contract. 

But  it  is  not  to  be  conceded  that  the  agreement  under  discus- 
sion, although  styled  by  the  parties  '^  lease  or  agreement,^'  creates 
any' tenure,  or  possesses  any  force  bther  than  as  a  contract  for 
certain  privileges  in  the  premises  of  the  drug  company.  It  is 
perceived  that  by  the  terms  of  the  agreement,  no  specified  space 
and  no  particular  location  is  assigned  to  the  exclusive  possession 
of  the  petitioner's  assignor.  The  privily  contracted  for  was 
to  have  a  place  assigned  to  them  upon  the  premises,  somewhere 
in  the  basement  of  No.  631  Broad  street,  and  somewhere  on  the 
ground  floor  of  No.  629  and  631.  It  was  an  agreement  to  have 
the  privilege  of  conducting  a  line  of  business  in  the  premises  of 
the  defendants  for  a  certain  compensation,  the  amount  of  which 
was  dependent  upon  the  quantity  of  business  done.  This,  in 
my  opinion,  can  be  regarded  in  no  sense  as  a  lease. 

But  as  I  understand  the  insistence  of  counsel,  his  main  point 
is,  that  in  this  contract  itself  there  is  to  be  found  an  intention 
that  its  duration  is  to  be  limited  to  a  period  of  time  co-terminous 
with  the  continuation  of  the  drug  and  chemical  company's  busi- 
ness. The  insistence  is  this :  The  drug  and  chemical  company 
had  the  right  to  terminate  the  relation  between  themselves  and 
the  executors  whenever  it  pleased  by  the  mere  cessation  of  their 
business,  and  by  the  dosing  of  their  premises ;  that  the  insolv- 
ency of  the  company  and  the  appointment  of  a  receiver,  which 
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led  to  this  condition  of  afiairsy  operated  to  produce  the  same 
result. 

NoWy  undoubtedly^  the  parties  had  the  right  to  so  stipulate, 
but  such  intent  I  &il  to  discover  in  the  contract  itself.  It  is  to 
be  observed  that  there  is  nothing  which  indicates  that  the  soda 
water  business  was  to  be  a  part  of  the  business  of  the  drug  and 
chemical  company.  It  is  possible  that  it  was  in  the  mind  of 
the  contracting  parties  that  the  stand  would  be  more  fiivorable 
for  the  trade  in  soda  water  because  the  premises  were  to  be  used 
also  for  the  ordinary  business  of  a  drug  store.  But  this  infer- 
ence is  only  to  be  drawn  from  the  frequent  association  of  the 
two  kinds  of  business.  There  is  absolutely  nothing  to  be  found 
in  the  agreement  by  which  the  five  years'  duration  of  its  term  is 
to  be  contingent  upon  the  continuation  of  die  defendant's 
business. 

Indeed;  there  is  no  undertaking  on  the  part  of  the  defendants 
to  transact  any  particular  business  upon  the  premises;  there 
exists  no  right  in  the  executors  to  compel  them  to  do  so,  and 
there  is  no  condition  that  upon  their  ceasing  to  do  so  the  contract 
duty  of  the  executors  should  cease. 

All  that  the  drug  and  chemical  company  contracted  to  do  was 
to  permit  the  soda  water  people  to  have  a  space  in  their  premises 
to  put  in  position  and  operate  a  fountain.  That,  they  were 
bound  to  do  for  five  years,  just  as  the  chemical  company  was 
bound  to  afford  them  the  privily  of  doing  it  for  the  same 
length  of  time. 

Nor  do  I  see  how  the  case  ofAspdin  v.  Austin^  5  Ad.  A  E.  {N. 
8,)  670,  in  the  least  supports  the  receiver's  contention.  In  that 
case  the  plaintiff  agreed  to  manufacture  cement  for  the  defendant; 
the  defendant,  on  condition  of  the  plaintiff's  performing,  promised 
to  pay  £4  weekly  during  two  years,  and  £5  weekly  during  the 
next  year,  and  also  to  receive  him  into  partnership  at  the  end  of 
three  years.  In  an  action  brought  by  the  discharged  servant 
upon  an  implied  covenant  to  continue  the  business  for  three 
years,  the  court  held  that  he  had  mistaken  his  remedy ;  that 
while  the  defendant  was  bound  by  his  express  covenant  to  pay 
during  the  period  the  amounts  named,  there  was  no  implied 
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covenant  to  eoutinue  the  business  during  that  period.  It  was 
held  that  although  the  defendant  did  not  continue  the  business, 
yet  he  was  bound  to  pay  according  to  his  promise  so  long  as  the 
plaintiff  was  ready  to  perform  and  was  only  prevented  from  so 
doing  by  the  defendant's  discontinuance  of  the  business.  The 
rule  in  this  case  certainly  does  not  aid  the  receiver's  construction 
of  the  contract. 

In  conclusion,  it  need  hardly  be  remarked  that  a  liberal  view 
of  the  scope  of  the  term  '^ creditor"  in  our  statute  is  absolutely 
essential  in  accomplishing  an  equitable  result  in  the  distribution 
of  assets. 

This  disposition  of  the  property  of  an  insolvent  corporation 
is  its  death ;  and  if  those  who  could  have  recovered  from  it,  had 
it  remained  solvent  and  broken  its  contract,  are  precluded  from 
proving  their  claims  and  sharing  in  the  assets — ^they  are  left 
remediless. 

Whether  this  petitioner  should  now  be  permitted  to  come  in, 
or  whether  any  particular  amount  of  damages,  under  the  circum- 
stances, are  provable,  is  not  a  question  ^submitted  for  my  decision. 
Upon  the  question  submitted  I  am  of  the  opinion  that  the  insolv- 
ency of  the  corporation  did  not  rescind  or  terminate  the  contract 
now  in  question. 


John  H.  Albert 


Clarendon  Land  In/bstment  and  Agency  Company.* 

1.  The  proceeding  against  a  corporation,  whether  domestic  or  foreign,  under 
sections  70  and  72  of  the  Ck)rporation  act  {Rev.  p.  189)^  is  a  proceeding  in  rem 
of  a  snmmarj  character,  a  receiver  may  be  appointed  with  or  without  notice, 
and  the  corporation  cannot,  on  motion,  raise  the  question  whether  the  court 
can  acquire  jurisdiction  by  publication  and  notice  to  make  a  decree  of 
insolvency. 

*NoTB. — ^This  decision  was  rendered  in  1891  and  was  not  printed  in  its 
regular  place,  as  no  copy  of  it  was  furnished  the  Reporter. — ^Ref. 
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2.  A  motion  to  dismias  the  bill  for  want  of  equity  is  equivalent  to  filing  a 
demurrer  and  amounts  to  such  an  appearance  as  confers  jurisdiction. 

3.  It  is  not  necessary  that  a  bill  to  appoint  a  receiver  of  a  foreign  coixK>ra- 
tion  should  allege  that  the  defendant  is  doing  business  in  this  state  at  the  time 
of  the  filing  of  the  bill.  It  is  enough  if  it  is  made  to  appear  that  the  corpora- 
tion has  done  business  here  and  has  property  here  at  the  time  of  the  filing  of 
the  bill,  even  though  the  business  has  been  entirely  suspended. 

On  motion  to  dismiss  bill. 

A  bill  was  filed  against  a  foreign  corporation  by  a  stockholder 
thereof  residing  in  New  Jersey,  asking  that  the  corporation  be 
declared  insolvent  and  that  a  receiver  be  appointed.  The  bill 
alleges  that  the  company  was  organized  in  England  with  a 
capital  stock  of  £500,000,  and  ^'  that  the  company  has  carried 
on  its  business  in  different  parts  of  the  United  States,  includ- 
ing the  State  of  New  Jersey,  and  now  has  goods  and  chattels, 
choses  in  action  and  other  property  in  or  near  Hackettstown, 
in  this  state,  and  that  it  has  become  insolvent  and  largely  in- 
debted beyond  its  ability  to  pay  and  has  recently  suspended  its 
business,^^  and  has  defaulted  in  the  payment  of  certain  deben- 
tures ;  that  certain  judgments  have  been  recovered  against  it  in 
New  York  and  it  is  hopelessly  insolvent,  and  that  its  business 
cannot  be  carried  on  so  as  to  pay  its  debts  or  yield  a  profit  to  its 
stockholders. 

There  was  an  affidavit  verifying  the  bill  on  information  and 
belief  and  stating  that  the  facts, set  out  were  not  denied,  but 
were  admitted  by  Alfred  Sully,  the  general  agent  of  the  com- , 
pany  in   the  United   States,  and   there  was  another  affidavit 
reciting  the  judgments  recovered  in  New  York. 

On  filing  the  bill  and  affidavit,  a  receiver  was  appointed  with- 
out notice  and  an  order  of  publication  was  made  directing  the 
corporation  to  appear  and  answer.  Before  the  time  for  answer- 
ing had  expired,  a  motion  was  made  to  dismiss  the  bill  for  want 
of  equity,  on  the  ground  that  it  did  not  appear  that  the  com- 
pany was  doing  business  in  this  state,  and  that  it  was  not  alleged 
with  any  certainty  that  it  had  such  assets  in  the  state  as  to 
warrant  the  court  in  assuming  jurisdiction  over  it. 
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Mr.  John  W.  Taylor,  eontra. 

Van  Fleet,  V.  C. 

The  prooeeding  against  an  insolvent  corporation,  whether 
domestic  or  foreign,  authorized  by  sections  70  and  72  of  the 
Corporation  act  {Reo.  p.  189),  is  a  proceeding  in  rem.  It  may 
be  commenced  by  bill  or  petition,  and  a  receiver  may  be  ap- 
pointed with  or  withoat  notice  to  the  corporation,  as  the  chan- 
cellor shall  decide  the  exigencies  of  the  case  require.  And  if  he 
orders  notice  to  be  given,  he  may  direct  that  it  shall  be  given 
either  by  service  or  by  publication.  The  proceeding  is  summary 
in  its  character  and  strictly  in  rem.  Its  main  object  is  to  put 
the  property  of  the  corporation  in  the  custody  of  the  law,  so  that 
its  proceeds  may  be  applied  in  due  course  of  administration  to 
the  payment  of  the  debts  of  the  corporation.  The  order  appoint- 
ing the  receiver  in  this  case  is  unquestionably  valid,  and  I  think 
it  is  equally  indisputable  that  the  receiver  has,  by  force  of  it, 
full  power  to  sell  and  transfer  all  the  property  of  the  defendant 
corporation  in  this  state. 

The  defendant  is  not  in  a  position  where  it  can  raise  the  ques- 
tion whether  this  court  can  require  jurisdiction  over  a  foreign 
corporation,  by  a  notice  pursuant  to  an  order  of  publication,  so 
as  to  pronounce  a  valid  decree  adjudging  it  to  be  insolvent  and 
thereafter  proceed  to  make  distribution  of  its  assets.  The  de- 
fendant has  made  a  motion  to  dismiss  the  bill  for  want  of  equity 
under  a  notice  given  pursuant  to  paragraph  224  of  the  rules. 
This  notice  is,  in  all  its  essential  qualities,  under  our  practice,  a 
demurrer.  No  one,  I  suppose,  will  pretend  that  if  the  defend- 
ant had  filed  a  demurrer,  that  such  act  on  its  part  would  not 
have  constituted  an  appearance  to  the  suit  for  all  purposes,  and 
precluded  it  from  denying  that  it  was  in  court.  And  yet  it  has 
done  that  which,  in  all  its  legal  consequences,  is  equivalent  to 
the  filing  of  a  demurrer.  The  defendant  must  be  held  to  have 
appeared  to  the  suit  and  consequently  to  be  now  as  completely 
subject  to  the  jurisdiction  of  the  court  as  if  a  formal  appearance 
had  been  entered  by  it 
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The  defendant  moves  to  dismiss  the  bill  because  it  does  not 
all^  that  the  defendant  was  doing  business  in  this  state  at  the 
time  the  bill  was  filed.  The  defendant  is  a  foreign  corporation. 
Our  statute  concerning  corporations  declares  that  foreign  corpo- 
rations doing  business  in  this  state  shall  be  subject  to  its  pro- 
visions so  far  as  the  same  can  be  applied  to  them.  Bev.  p.  196 
§  lOS.  The  bill  allies  that  the  defendant  '^  has  carried  on  its 
business  in  different  parts  of  the  United  States,  including  the 
State  of  New  Jersey^  and  now  has  goods  and  chattelS|  choees  in 
action  and  other  property  in  thb  state^  and  that  it  has  become 
insolvent  and  lai^lj  indebted  bejond  its  ability  to  pay,  and  has 
recently  suspended  its  business.'^  The  meaning  of  that  section 
of  the  statute  which  I  have  quoted  seems  to  me  to  be  dear.  It 
was  enacted  to  give  this  court  the  same  jurisdiction  over  foreign 
corporations  doing  business  in  this  state,  when  they  become  in- 
solvent and  have  property  here,  that  it  exercises  over  insolyent 
domestic  corporations,  so  far,  at  least,  as  should  be  necessary  for 
the  sequestration  of  their  property  here,  and  converting  the  same 
into  money.  To  authorize  this  court  to  appoint  a  receiver  of  an 
insolvent  foreign  corporation,  it  is  not  necessary  that  the  corpo- 
ration should  be  engaged  in  carrying  on  its  business  in  this  state 
on  the  very  day  when  the  bill  or  petition  is  filed,  but  this  court 
may  take  jurisdiction  in  any  case  where  it  is  made  to  appear  that 
the  corporation  has  done  business  here,  and  still  has  property 
here,  although  at  the  time  when  the  bill  or  petition  was  filed,  its 
business  here  is  entirely  suspended.  The  obvious  design  of  the 
statute  is  to  give  the  creditors  of  any  foreign  corporation  which, 
having  done  business  in  this  state,  becomes  insolvent  and  has 
property  here  which  should  be  administered  for  the  benefit  of  its 
creditors,  the  same  remedy  against  the  corporation,  in  respect  to 
its  property  here,  that  it  gives  to  the  creditors  of  an  insolvent 
domestic  corporation.  Any  other  construction  would,  as  it  seems 
to  me,  defeat  the  main  object  of  the  statute  and  render  it  worth- 
less. Under  this  construction  there  can  be  no  doubt  that  the 
bill  in  this  case  is  sufficient. 

The  motion  to  dismiss  is  denied,  with  costs. 
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Charles  H.  Burr 
Adelb  Boter  Burr. 

1.  Where,  in  a  cause  respecting  the  probate  of  a  will,  the  validity  of  the 
will  Ib  not  questioned,  but  probate  is  resisted  on  other  grounds  and  is  granted, 
the  costs  and  expenses  of  the  litigation  will  not  be  charged  upon  the  testator's 
estate. 

2.  Where  a  contestant  resists  the  probate  of  a  will  upon  an  immaterial 
issue,  under  misapprehension  of  the  law,  which  is  not  disabused  by  the  oourti 
and  is  shared  in  by  the  proponent,  the  contest  will  not  be  deemed,  upon 
admission  of  the  will  to  probate,  to  have  been  with  reasonable  cause,  so  as  to 
justify  the  charge  of  the  costs  and  expenses  of  the  litigation  to  the  testator^s 
estate. 
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On  appeal  from  an  order  of  the  Camden  County  Orphans 
Court,  which  directs  payment  of  the'  coets  and  expenses  of  a  will 
contest  out  of  the  estate  of  testatori  where  the  will  was  admitted 
to  probate. 

Edward  E.  Burr,  who  had  theretofore  been  a  resident  of 
Camden,  in  this  state,  in  November,  1890,  in  pursuit  of  health, 
moved  to  Asheville,  North  Carolina,  where,  after  a  sojourn  of  s 
little  more  than  two  years,  he  died.  At  the  time  of  his  death 
he  was  the  owner  of  both  real  and  personal  estate  in  Camden. 
He  left  a  widow  and  a  child  by  a  former  wife,  surviving  him, 
and  also  a  will,  dated  in  1889,  while  he  was  unquestionably 
domiciled  in  Camden,  in  and  by  which,  after  directing  the  pay- 
ment of  his  debts,  he  provided  that  his  widow  should  have  such 
interest  in  his  estate,  real  and  personal,  as  she  would  be  entitled 
to  under  the  laws  of  this  state  were  he  to  die  intestate,  and  then 
devised  and  bequeathed  the  residue  of  his  estate  to  his  mother 
for  her  life,  and  at  her  death  to  his  brother  in  fee,  and  made  the 
brother  the  executor  of  the  will. 

The  will  was  offered  by  the  executor  for  probate  in  Camden 
county,  and  the  widow  there  caveated  against  its  admission  to 
probate,  first  generally,  and  later,  by  a  supplemental  caveat, 
which  specifically  alleged,  as  a  ground  for  the  denial  of  probate 
in  that  county,  that  the  testator  was  domiciled  at  his  death  in 
Asheville,  North  Carolina. 

Prior  to  the  filing  of  the  supplemental  caveat,  the  proponent 
procured  the  appointment  of  a  commissioner  to  take  the  testi- 
mony of  witnesses  in  Asheville,  and,  after  giving  due  notice, 
proceeded  to  prove  the  laws  of  North  Carolina  relative  to  the 
distribution  of  personal  property  and  the  formalities  with  which 
wills  must  be  executed  in  that  state,  and  to  show  that  the  dece- 
dent had  not,  during  his  sojourn  in  Asheville,  the  animus  to 
make  that  place  his  domicile.  On  the  conclusion  of  the  taking 
of  those  depositions,  the  caveatrix  likewise  took  depositions  at 
Asheville  upon  the  question  of  domicile,  to  show  its  change 
from  Camden  to  Asheville,  and  thereafter  the  taking  of  testi- 
mony upon  that  issue  was  continued  without  objection  that  it 
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was  immaterial,  bdng  sharplj  and  distinctly  insisted  upon,  until 
just  prior  to  the  proponent's  rebuttal,  and  the  taking  of  proofs 
were  almost  oonduded,  when  the  proponent's  counsel  raised  the 
objection  and  expressed  the  desire  to  be  heard  upon  it.  The 
taking  of  testimony,  however,  having  gone  so  far,  the  orphans 
court  directed  that  it  should  be  concluded  before  the  argument 
offered  should  be  heard. 

Pending  the  taking  of  the  testimony  in  Oordon^a  Ccue,  5  Dick. 
Ch.  Rep.  S97y  it  was  decided  in  this  court  that  a  will  might 
be  proved  in  thb  state,  even  though  the  testator  at  his  death 
should  be  domiciled  elsewhere  and  the  will  had  not  been  first 
proved  at  the  place  of  the  domicile.  Controlled  by  the  Gordon 
Casey  and  there  being  no  other  ground  of  contest,  the  orphans 
court  admitted  the  will  to  probate,  and  thereafter,  by  subsequent 
order,  directed  that  the  costs  of  the  contest  and  a  counsel  fee  to 
each  party  thereto  be  paid  out  of  the  decedent's  estate.  It  is 
from  the  latter  order  that  the  appeal  now  considered  is  taken. 

Mr.  Henry  I.  Buddy  Jr.,  for  the  appdlant. 

Mr.  James  K  HaySy  for  the  respondent 

The  Ordinary. 

The  will  appears  to  have  been  executed  with  due  formalities 
and  to  be  a  valid  instrument,  under  the  laws  of  both  New 
Jersey  and  North  Carolina,  and  hence  it  is  difficult  to  perceive 
what  advantage  would  have  accrued  to  the  respondent  if  pro- 
bate in  this  state  had  been  defeated  on  the  ground  urged  by  her. 
It  is  certain  that  no  advantage,  which  can  justify  so  expensive 
a  litigation  as  this  has  been,  has  been  pointed  out  to  me. 

It  is  prescribed  by  statute  (Rev.  p.  791  §  177)  that  in  causes 
respecting  the  probate  of  wills,  if  probate  be  granted,  the  court 
shall  order  the  contesting  party  to  pay  the  costs  and  expense  of 
the  litigation,  unless  it  shall  appear  to  it  that  such  party  had 
reasonable  cause  for  contesting  the  validity  of  the  will,  or  shall 
not  have  offered  other  testimony  than  that  of  the  subscribing 
witnesses,  and  that  if  such  reasonable  cause  shall  appear,  the 
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court  may  throw  the  costs  and  expense  of  the  litigation  apon  the 
estate  of  the  testator. 

The  statute  is  but  an  emphatic  declaration  of  the  previously- 
existing  law  upon  the  subject  of  such  costs  and  expense,  save  in 
the  particular  that  it  renders  it  obligatory  upon  the  court,  in  case 
of  the  grant  of  probate,  to  order  the  contestant  to  pay  the  costs 
and  expense  of  the  litigation,  unless  he  shall  show  reasonable 
ground  for  disputing  the  validity  of  the  will  or  shall  have  con- 
fined his  contest  to  the  testimony  of  the  subscribing  witnesses. 
Penine  v.  ApplegaU,  1  McOart.  6S1.  It  is  observed  that  the 
saving  clause  relating  to  reasonable  cause,  is  limited  to  contests 
where  the  validity  of  the  will  is  drawn  in  question.  It  does  not 
apply  where  the  issue  made  is  as  to  the  court's  jurisdiction, 
which  does  not  deny  the  validity  of  the  instrument.  Such 
literal  construction  appears  to  me  to  be  not  only  tlie  interpreta- 
tion of  the  statute  which  will  harmonize  and  retain  all  its  lan- 
guage, but  also  that  which  accords  with  the  l^slative  purpose, 
which  was  to  rebuke  a  theretofore  habitually  unjust  exercise 
of  judicial  discretion,  by  the  several  orphans  courts.  Perrine 
V.  ApplegaJte,  supra. 

Under  this  construction,  the  costs  and  expense  of  tlie  contest 
upon  the  question  of  domicile  must  be  charged  to  the  contestant 
and  not  upon  the  testator's  estate. 

But  it  is  not  necessary,  to  the  decision  of  the  present  matter, 
that  I  shall  rest  alone  upon  the  construction  of  the  saving 
clause  stated.  Taking  that  clause  to  permit  the  costs  and  ex- 
pense of  any  contest  against  probate  founded  upon  reasonable 
cause  to  be  thrown  upon  the  testatoi*'s  estate,  I  reach  the  same 
conclusion.  The  practical  advantage  of  this  contest,  looking 
at  it  in  the  light  of  every  possible  event,  is  not  apparent  The 
will  was  unquestionably  valid  both  in  New  Jersey  and  North 
Carolina.  It  specified  what  the  contestant  should  take  and 
disposed  ultimately  of  all  other  property  of  the  testator.  It 
is  not  perceived  how  the  place  of  probate  would  afiSect  the  con- 
testant's interest  a  particle.  If,  after  probate,  the  contestant 
should  dissent  to  the  provisions  of  the  will  in  her  belialf,  the 
question  of  the  domicile  of  her  husband  might  become  import- 
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ant,  but  until  that  event  it  would  be  unimportant.  Why,  then, 
as  a  practical  question,  should  she  propose  and  litigate  the 
question  of  domicile? 

But  more  than  this,  although,  when  the  will  was  offered  for 
probate,  the  question  whether  it  might  be  admitted  to  probate  in 
this  state  in  the  first  instance,  the  domicile  being  elsewhere,  had 
not  been  directly  settled  by  adjudication  in  New  Jersey,  that 
question  was  so  well  determined  by  the  current  of  adjudication 
elsewhere,  that  it  could  hardly  be  considered  open  even  in  this 
state,  and  it  certainly  was  not  a  question  which  would  justify  a 
contest  from  which  no  substantial  benefit  could  accrue  to  the 
contestant. 

I  find,  then,  that  there  was  no  reasonable  cause  for  the 
contest. 

The  orphans  court  should  haye  ordered  the  contestant  to  pay 
the  costs  and  expense  of  the  litigation — ^that  is,  of  the  contested 
issue  in  the' case.  But  the  coats  and  expense  so  charged  should 
not  extend  to  the  petition  for  probate,  nor  to  the  expense  of 
taking  the  testimony  of  the  subscribing  witnesses  nor  to  expense 
or  costs  by  reason  of  other  matters,  if  any,  not  involved  in  the 
trial  of  the  contested  issue. 

No  counsel  fees  on  either  side  .should  be  allowed. 

The  proponent  should  not  be  given  a  counsel  fee  from  the 
estate  because  of  the  litigation,  although  he  be  executor  of  the 
will,  because,  at  the  outstart,  by  taking  the  initiative  in  the  pro- 
duction of  evidence  concerning  domicile,  he  was  instrumental  in 
inviting  and  encouraging  contest  on  that  ground,  for  which 
reason  it  would  be  unjust,  he,  as  well  as  the  contestant,  being  a 
beneficiary  of  the  will,  to  give  him  the  advantage  of  having  his 
counsel  fees  paid  out  of  the  estate,  which  is  partly  of  the  con- 
testant's property,  while  the  contestant,  who  has  been  but  little 
more  guilty  than  he,  is  charged  with  the  whole  costs  and  expense 
of  the  litigation,  besides  her  own  counsel  fees. 

Costs  not  chargeable  to  the  respondent  as  stated  should  be 
paid  out  of  the  estate. 

The  order  appealed  from  will  be  reversed,  with  costs. 
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1.  A  Tolontary  conyeyance  is  not,  per  ae,  void  except  as  against  present     53  633| 
debts.  ®^  ^' 

2.  An  accommodation  endorser  of  a  promissory  note  that  is  not  dishonored 
is  not  a  present  debtor. 

S/Qucere — Can  the  chancellor  decree  the  sale  of  land  that  has  been  con- 
veyed by  way  of  gift  in  favor  of  a  creditor  at  large  ? 


On  appeal  from  a  decree  advised  by  Vice-Chancel  lor  Bird, 
whose  opinion  is  reported  in  Dodaon  v.  SeverSy  7  Dick  Ch.  Rep. 
Sll. 
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Mr.  Ghrrti  D.  W.  Vroom  and  Mr.  William  M.  Lanning,  for 
the  appellants. 

Mr.  John  H.  Baekes,  for  the  respondents. 
The  opmion  of  the  court  was  delivered  by 

Beaslet^  C.  J. 

This  bill  was  filed  bj  the  respondents^  as  creditors  at  lai^ 
to  set  aside  a  conveyance  made  by  their  debtor  to  his  grand- 
daaghter. 

The  grounds  taken  before  the  vice-chancellor,  on  the  part  of 
such  complainants,  was  that  the  transfer  of  the  property  was  in 
pursuance  of  a  sdieme  to  defraud  and  delay  creditors,  or,  failing 
in  that  contention,  it  was  insisted  that  the  conveyance  was^  at  all 
events,  without  consideration,  and  was,  therefore,  constructively 
fraudulent  as  against  existing  debts,  to  which  class  it  was  alleged 
the  claim  sought  to  be  enforced  belonged. 

By  way  of  answering  these  grounds,  the  defendants  contended 
that  there  was  no  fraud ;  that  the  conveyance  was  not  voluntary, 
and  that  if  the  transaction  was  a  mere  gift,  nevertheless  it  was 
equitable  and  legal,  inasmuch  as  it  was  not  an  arrangement 
hostile  to  creditors. 

The  vice-chancellor's  consideration  of  the  fiicts  led  him  to  the 
conclusions  that  the  deed  was  voluntary  and  that  there  was  no 
actual  fraud  in  the  afi&ir,  but  that,  as  the  debt  in  question  was 
in  existence  at  the  time  of  the  gift,  such  conveyance  should  be 
annulled  in  accordance  with  the  rule  established  in  the  case  of 
Hadon  v.  Oastnery  ^  Stew.  Eg.  70S. 

The  result  was  a  decree  setting  aside  the  conveyance  and 
ordering  the  land  to  be  sold,  the  proceeds  to  be  applied  to  the 
payment  of  the  debt  due  the  complainants,  the  amount  of  which 
was  ascertained  by  the  court 

With  respect  to  the  facts  that  the  conveyance  was  purely  vol- 
untary, and  that  it  was  not  tainted  with  fraud,  the  opinion  of 
this  court  is  in  all  respects  in  accord  with  that  of  the  vice-chan- 
cellor.   This  part  of  the  case  is  deemed  so  plain  as  to  render  all 
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discussion  of  the  subject  utterly  superfluous,  but  we  think  that 
die  other  essential  fact,  viz.,  that  the  complainants  were  creditors 
at  the  time  of  the  transfer  of  the  property,  so  far  from  being 
proved,  was  negatived  by  the  evidence. 

On  this  subject,  the  uncontested  facts  were  these :  The  deed  of 
gift  was  dated  the  3d  day  of  April,  1886,  and  at  that  time  the 
donor,  one  James  Taylor,  was  the  accommodation  endorser  for  one 
Davis,  who  was  in  debt  to  the  complainants.  From  time  to 
time  these  notes  were  renewed  as  they  fell  due,  the  old  ones 
being  r^ularly  taken  up  and  new  ones  substituted.  None  of 
this  paper  was  dishonored  before  the  making  of  the  conveyance 
in  question,  the  first  of  them  being  protested  about  a  year  after 
that  event. 

The  inquiry  therefore  arises,  whether  this  situation  placed  this 
case  within  .the  operation  of  the  rule  defined  in  HaMon  v.  Oad' 
ner^  already  cited.  The  doctrine  propounded  in  that  authority 
is  this :  that  if  a  person  be  indebted  to  another  at  the  time  of  a 
voluntary  settlement  made  by  him,  such  disposition  is  presumed 
to  be  fraudulent  with  jespect  to  such  debt,  and  no  circumstances 
will  suffice  to  repel  the  legal  presumption  of  firaud. 

This  doctrine,  afler  full  consideration,  was  established  by  this 
court,  and  it  is  not  intended,  on  this  occasion,  to  modify  it  in 
any  d^ree.  It  is  true  that  the  propriety  of  this  principle  has 
been  much  discussed  and  much  doubted,  both  in  England  and 
in  this  country,  and  such  investigation  has  exhibited  great  con- 
trariety in  judicial  opinion,  but,  as  the  question  is  not  deemed 
to  be  an  open  one  in  this  state,  it  would  be  but  to  supererogate 
to  review  that  line  of  authorities. 

Accepting,  then,  as  a  datum,  that  the  gift  now  in  question  is 
void  as  respects  cotemporaneous  creditors,  the  only  interrogatory 
here  apposite  is,  did  the  complainants  belong  to  such  class? 

This  question,  we  think,  must  be  answered  in  the  negative. 
At  the  time  in  question  they  were  not  creditors  of  the  donor. 
It  is  readily  admitted  that  they  were  such  in  a  sense  that  enti- 
tled them  to  the  remedies  provided  in  the  act  for  the  prevention 
of  frauds  and  perjuries.  They  can,  undoubtedly,  set  aside  con- 
veyances and  transfers  of  property  made  to  defeat  their  just 
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claims.  Bat  at  present  we  are  not  called  upon  to  construe  the 
statute  itself^  our  present  function  being  to  construe  the  rule  of 
evidence  that  this  court  has  superinduced  upon  the  statute. 
This  discrimination  has  not  always  been  made,  and  the  omission 
has  confused  the  sutgect  The  act  invalidates  certain  transfers 
of  property  infected  with  fraud.  The  rule  now  being  considered 
relates  to  the  proof  of  such  fraud,  declaring  that  the  cotempora- 
neousness  of  the  gift  and  the  debt  establishes  it  for  certain  par- 
poses  and  to  a  definite  extent. 

We  have  said  the  complainants'  case  does  not  fietU  within  this 
evidential  rule,  the  reason  being  that  they  were  not  creditors  of 
the  donor.  The  latter  was  an  accommodation  endorser  of  cur- 
rent notes,  and  the  situation  did  not  constitute  him.  a  debtor. 
His  assumptions  might  not  have  ripened  into  debts;  whether 
they  would  have  that  effect  was  altogether  contingent  It  is 
obvious  that  to  bring  this  case  within  the  principle  in  question 
it  is  necessary  to  amplify,  very  greatly,  its  scope,  for  its  terms 
'^  existing  debts  '^  would  have  to  be  metamorphosed  into  ^  exist- 
ing liabilities.^'  Such  a  change  would  be  so  fundamental  as  to 
deprive  the  principle  itself  of  all  semblance  of  reason  or  expe- 
diency. When  a  man  is  in  debt,  especially  if  such  debts  be  due, 
it  is  certainly  not  irrational  to  infer,  if  he  give  away  his  prop- 
erty, that  the  intention  was  to  defeat  such  claims,  but  such  de- 
duction would  seem  to  be  most  extravagant  if,  instead  of  a 
present  indebtedness,  he  has  incurred  a  mere  liability  as  a  war^ 
rantor  of  title,  as  a  tort-feasor,  or  as  surety  on  an  administrator's 
bond.  If  such  resix>nsibilitie8  as  these  latter,  which  may,  in 
the  long  run,  be  transformed  into  debts,  should  have  the  efGact 
of  invalidating  voluntary  settlements  of  property,  then  audi 
settlements  would  be  the  moat  uncertain  of  l^al  transactions. 
It  is  plain  that  by  force  of  so  absurd  a  principle  all  donations 
would,  iu  a  measure,  be  made  contingent,  and  would  many 
times  remain  so  beyond  the  lives  of  the  donor  and  donee. 

The  result,  therefore,  is  that  in  order  to  bring  a  case  within 
the  operation  of  the  rule  in  question,  there  must  be  a  present 
indebtedness,  and  not  a  mere  probability  of  future  indebtedness. 

The  question  thus  considered  and  disposed  of  has  never  here- 
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tofore  been  presented  to  the  courts  of  this  state  for  decision. 
There  are,  indeed,  cases  that  approach  it  but  do  not  embrace  it. 
What  are  ^^  existing  debts ''  within  the  meaning  of  the  statute 
of  frauds  has  been  several  times  sub  jvdioey  but  what  are  exist- 
ing debts  within  the  rule  of  evidence  above  defined,  has  never 
before  been  adjudged.  It  will  be  observed  that  it  has  been 
already  stated  that,  with  respect  to  the  statute,  most  present  lia- 
bilities are  under  its  protection  against  conveyances  that  are 
actually  fraudulent,  but  that  it  is  only  debts,  in  the  strictest 
terms,  to  which  the  judicial  rule  that,  with  respect  to  them,  a 
voluntary  transfer  of  property  shall  be  void  whether  such  trans- 
fers be  fraudulent  or  not,  is  applicable.  It  is  the  former  of 
these  principles  that  has  alone  been  illustrated  in  our  decisions. 
Thus,  in  Cook  v.  Johnsony  1  Beaa,  62^  the  plain  case  was  pre- 
sented of  an  endorser  of  a  dishonored  note  being  deemed  a 
debtor  after  protest.  Phdps  v.  Morrisony  9  C.  E.  Or.  196 ; 
Schmidt  v.  Opie,  6  Stew.  Eq.  1S8;  Pod  v.  Siger,  2  Stew.  Eq. 
664.J  are  all  cases  in  which  fraud  in  fact  existed,  and  were  each 
decided  on  that  basis.  The  judicial  expressions  used  on  these 
occasions  are  to  be  received  as  authority  only  to  the  extent  that 
they  r^ulate  the  class  of  facts  to  which  they  are  applied.  All 
that  is  decided  is  that  a  contingent  liability,  as  that  of  an  ac- 
commodation endorser,  will  lay  a  ground  for  a  proceeding  under 
the  statute  to  set  aside  any  transfer  of  property  made  in  fraud 
of  the  holder  of  the  claim.  None  of  them  decide  that  a  contin- 
gent liability  will,  per  sty  raise  an  irrefutable  inference  of  fraud 
so  as  to  invalidate  a  conveyance  made  during  the  continuance  of 
such  a  condition  of  affairs. 

The  case  of  Dodaon  v.  Taylor y  ^4,  Vr.  SOOy  is  not  in  any  wise 
relevant  to  our  present  inquiry.  The  question  then  under  ad- 
visement was,  whether  an  accommodation  endorser,  before  dis- 
honor, was  a  debtor  within  the  meaning  of  the  statute  for  tli<e 
relief  of  creditors  against  "heirs  and  devisees.'^  The  case 
presented  was  plainly  within  the  statute.  In  the  case  of  New 
Jersey  Insurance  Co.  v.  Meepery  8  Vr,  28^y  it  was  declared  that 
the  act  embraced  within  its  policy  even  so  uncei*tain  a  liability 
as  inhered  in  a  warranty  of  title  to  lands.     It  is  tnie  that  in  the 
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opinion  read  in  Dodson  v.  Taylor  the  view  is  expressed  that  by 
the  mere  act  of  endorsement  a  person  becomes  a  present  debtor. 
It  is  said :  '^  But,  from  the  time  of  the  endorsement^  he  is  bonnd 
for  the  payment  of  the  debt^  and  a  person  so  circnmstanced  is 
in  both  common  and  legal  parlance^  a  debtor.'^ 

It  is  not  perceived  how  this  doctrine  is  to  be  sustained.  So 
£ir  as  is  known,  no  person  ever  thought  or  styled  himself,  or 
was  styled  by  others,  a  debtor  by  reason  of  his  having  become 
an  accommodation  endorser.  If  a  merchant  were  called  upon 
to  make  out  a  list  of  his  debts,  it  is  not  believed  that  it  would 
ever  occur  to  him  to  put  in  such  account  the  moneys  called 
for  in  the  paper  that  had  been  gratuitously  endorsed  by  him, 
Under  the  law  of  this  state,  the  debts  of  the  dtisen  taxed  can, 
to  a  certain  extent,  be  deducted  from  his  assessment,  and  cer- 
tainly no  one  can  doubt  that  if  any  person^  for  such  a  purpose, 
should  include  in  his  sworn  statements  the  amounts  secured  by 
his  accommodation  endorsements,  such  taxpayer  could  be  con- 
victed of  peijury.  The  hypothesis  suggested  would,  in  practice, 
be  fraught  with  embarrassments.  If,  by  the  mere  endorsement, 
the  endorser  becomes,  ipao  faotOy  a  debtor  of  the  holder  of  the 
note,  then,  by  parity  of  reasoning,  it  follows  that,  from  the 
same  cause,  the  maker  of  the  paper  becomes  the  debtor  of  the 
endorser.  And  indeed  it  has,  on  several  occasions  in  legal  prac- 
tice, been  attempted  to  utilize  thb  notion  in  the  entry  of  judg- 
ment on  bonds  with  warrants  of  attorney.  Such  was  the  cause 
essayed  in  the  case  of  Blackwell  et  cU.  v.  Bankin^  S  HcUsL  Ch. 
ISiBf  the  &cts  being  that  the  plaintiff  had  taken  judgment  on  an 
affidavit  showing  that  he  was  the  endorser  on  certain  notes  of 
the  defendant,  and  which  situation,  it  was  insisted,  showed  a 
present  debt.  This  contention  is  thus  met  by  the  chancellor. 
He  says :  '^  It  is  an  abuse  of  language  to  say  that,  because  I 
endorse  your  note  to-day,  payable  three  months  hence,  to  be 
used  by  you,  you  are  indebted  to  me  to-day  for  the  amount  of 
it,  and  that  it  is  a  debt  due  and  owing  to  me  to-day .''  Thb 
doctrine  is  pointedly  approved  by  this  court  in  Clapp  v.  j?/y,  S 
IMoh.  69i. 

Bat  it  is  to  be  remembered  that,  while  the  phraseology  in 
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question  is  deemed  to  be  open  to  this  criticism^  nevertheless,  in 
the  connection  in  which  it  was  used,  it  probably  embodies  the 
legal  rule  that  the  relation  which  the  holder  and  endorser  of  a 
promissory  note  bear  to  each  other  is  that  of  potential  debtor 
and  creditor,  which  is  all  that  is  required  by  the  statute  giving 
relief  to  creditors  against  devisees  or  l^;atees.  This  construc- 
tion was  the  result  of  a  consideration  of  the  lax  language  of  the 
act  as  enlightened  by  its  evident  policy.  It  was  a  remedial 
measure,  and  was,  therefore,  to  be  liberally  construed. 

But  the  present  case  demands  the  application  of  a  rule  the 
most  opposite  of  this.  We  are  not  now  called  upon  to  ascertain 
the  meaning  of  statutory  language  in  legislative  policy,  our 
entire  province  being  to  demarcate  the  rule  of  evidence  promul- 
gated by  ourselves,  that  makes  the  existence  of  fraud  in  volun- 
tary conveyances,  under  a  certain  condition,  a  mere  inference  of 
law,  irrespective  of  the  truth.  The  rule  is  one  of  the  most  rig- 
orous character,  having  the  operation  of  an  estoppel,  and  is  to 
be  kept  within  the  narrowest  limits.  It  is,  therefore,  enough 
for  this  court  to  say  that  the  contingent  liability  of  an  accom- 
modation endorser,  before  dishonor,  does  not  make  him  a  debtor 
80  that  the  holder  of  the  paper  can  invalidate  a  voluntary  con- 
veyance made  by  him  when  there  was  no  actual  fraud  in  the 
transaction. 

It  is  obvious  that  the  case  of  the  complainants,  as  exhibited  in 
the  proofs,  will  not  stand  the  test  of  the  forgoing  exposition  of 
the  equitable  rule  in  question ;  the  decree,  consequently,  must 
be  reversed  and  the  bill  dismissed. 

Before  leaving  this  case,  it  seems  to  me  that  there  are  certain 
matters  which,  although  they  appear  to  have  escaped  the  atten- 
tion of  counsel,  should  not  be  passed  in  this  court  mA  sUenUo. 
They  are  alluded  to  only  for  the  purpose  of  ^'  excluding  the  con- 
clusion '^  that  the  present  course  of  law  has  our  sanction. 

The  general  theory  exemplified  in  the  bill  before  us  is,  that  a 
creditor,  having  n^lected  or  refused  to  present  his  claim  to  the 
executor  within  the  time  limited  by  the  court,  can,  at  his  will, 
proceed  in  equity  and  levy  his  debt  out  of  any  lands  that  his 
deceased  debtor  hsd  honestly  settled  on  any  member  of  his 
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family,  and  this  without  regard  to  the  condition  of  the  assets  of 
his  debtor^s  estate.  Plainly  such  a  role  would  be  productive  of 
the  most  flagrant  injustice.  In  the  present  case,  why  should 
this  gift  to  the  granddaughter  be  defeated  unless  after  the  ex- 
haustion of  the  other  assets  of  the  estate?  The  claim  is  of  a 
right  to  pass  by  the  primary  assets  and  sequestrate  this  donation 
in  their  stead. 

Again,  the  decree  finds  the  estate  of  the  donor  is  indebted  to 
the  complainants  in  the  amount  of  several  thousand  dollars,  and 
yet  the  personal  representative  of  that  estate  is  not  a  party  to 
the  suit. 

Again,  the  complainants  are  creditors  at  large,  and  the  bill  is 
personal  and  not  in  behalf  of  themselves  and  other  creditors 
similarly  situated. 

And  lastly,  the  decree  orders  the  land  in  question  to  be  sold 
for  the  payment  of  the  complainants'  debts. 

Does  the  chancellor  possess  the  power  to  direct  a  sale  of  these 
premises?    Whence  is  such  power  derived? 

The  decree  for  the  debt  must  be  construed  to  be  against  the 
executors  of  the  donor,  although  they  are  not  present,  and  such 
decree  does  not  bind  the  lands  of  the  deceased.  Authority  is 
conferred  by  statute  upon  the  orphans  court  to  order  the  lands 
of  a  decedent  sold  under  certain  circumstances,  to  settle  the 
claims  of  creditors,  but  no  such  jurisdiction  is  given  to  the 
chancellor. 

Under  such  circumstances  as  are  here  disclosed,  it  is  entirely 
unsettled  what  course  is  to  be  taken  by  the  creditors.  The  sub- 
ject is  both  important  and  difficult;  it  has  not  been  noticed 
either  by  the  vice-chancellor  nor  by  counsel,  and  as  this  court  is 
not  at  present  called  upon  to  consider  it,  we  leave  it  as  we  found 
it,  undecided. 

In  order  to  avoid  misconception  of  my  own  personal  views  on 
the  subject  above  discussed,  I  deem  it  best  to  make  the  remark 
that  in  my  opinion  the  inquiry  is  open  to  this  further  considera- 
tion, whether  or  not  the  rule  that  a  voluntary  transfer  of  prop- 
erty, unattended  with  fraud,  is  invalid  with  respect  to  existing 
debts,  is  applicable,  unless  such  debts  be  past  due  at  the  time  of 
the  impeached  transaction. 
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Foi'  reversal — ^The  Chief-Justice,  Garrison,  Gummere, 
LippiNcoTT,  Magie,  Van  Syckel,  Bogert,  Brown^ 
Sims— 9. 

For  affirmance — None. 


Henry  A.  V.  Post  and  George  Blake,  appellants, 


Andrew  EIirkpatrick,  receiver,  respondent. 

1.  On  a  bill  calling  for  a  personal  decree,  an  order  for  publication  of  the 
usual  notice  to  non-resident  defendants,  is  not  objectionable,  even  though  a 
decree  cannot  be  taken  against  such  defendants  if  diej  fail  to  appear. 

2.  What  decree,  if  any,  can  be  made  against  such  absent  defendants  is  not 
considered. 


'««     (too; 


On  appeal  from  an  order  advised  by  Vice-Chancellor  Emery, 
whose  opinion  is  reported  in  Kirlq>ab*iek  v.  Post^  8  Dick  Ch. 
Rep.  691. 

Mr.  Richard  V.  Idndabury,  for  the  appellants. 

Messrs.  GovtU  &  Hoioell,  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

The  purpose  of  the  receiver  in  filing  this  bill  was  to  call  to 
account,  under  the  statute  of  this  state,  certain  of  the  directors 
of  the  insolvent  corporation  represented  by  him,  for  the  unlaw- 
ful payment  of  dividends  out  of  the  capital  of  the  company. 
The  appellant  is  one  of  the  directors  thus  arraigned,  and  as  he 
is  a  non-resident^  the  usual  order  of  publication  was  taken 
directing 
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« that  the  said  absent  defeodaots  do  vppetjr,  plead,  demur  or  answer  to  the 
complainants'  bill  on  or  before  Ac^  or  that,  in  de&ult  thereof,  soch  decree  be 
made  against  them  as  the  ohanoellor  shall  think  equitable  and  just" 

On  petition  filed^  the  appellant  was  permitted  to  oome  in  and 
move  to  discharge  this  order  of  publication. 

On  the  motion  thus  authorised  coming  on  to  be  heard  before 
his  honor^  the  vice-chancellor,  it  was  urged  in  behalf  of  the 
appellant  that  as  the  bill  sought  a  personal  decree  against  him, 
and  as  he  was  a  non-resident,  he  could  not,  by  publication^  or 
by  a  notice  served  upon  him  out  of  the  state,  be  subjected  to  the 
jurisdiction  in  which  the  suit  was  pending.  It  was  insisted 
with  great  force  and  much  learning  that  such  a  course  of  law 
was  inconsistent  with  fundamental  principles,  and  as  it  was  not 
**  due  process  of  law,''  was  prohibited  by  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States. 

With  respect  to  this  argument,  this  court  agrees  with  the  vice- 
diancellor  that  it  is  not  relevant  to  the  motion  in  question.  It 
does  not  touch  the  question  whether  a  notice  of  a  pending  suit 
is  proper  or  not.  Indeed,  if  we  concede  the  principles  pro- 
pounded by  counsel,  all  objections  to  the  notice  seem  to  be  ex- 
ploded. Why  should  the  appellant  object  to  a  notice  that  can- 
not be  followed  by  a  decree  against  him?  Plainly,  it  is  not  to 
be  assumed  that  the  court  of  chancery  will  pronounce  a  decree 
founded  on  this  process  that  would  be  illegal  and  contrary  to  the 
federal  constitution,  as  a  mere  notice  to  the  appellant  of  the 
pending  litigation,  thus  affording  him  an  opportunity  of  coming 
in  and  taking  part  in  it  if  he  sees  fit ;  it  cannot  be  a  subject  of 
complaint,  as  it  can  do  him  no  harm. 

The  court,  therefore,  does  not  feel  called  upon  to  speculate 
with  respect  to  the  force,  if  any,  that  would  be  inherent  in  a 
personal  decree  against  the  appellant  founded  on  this  proceeding 
in  question.  To  do  so  would  be,  in  the  language  of  an  old  re- 
port, "  to  jump  before  we  come  to  the  stile."  All  that  is  at 
present  decided  is  that  the  publication  of  this  notice  is  unob- 
jectionable, and  that  the  vice-chancellor  rightly  refused  to 
suppress  it. 

Liet  the  decree  be  affirmed. 
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Matoal  Beserre  Fimd  Life  Assooiation  v.  Bradbury. 

F(yr  affirmance — ^Thb  Chief-Justice,  Depue,  Gummere, 
LippiNcoTT,  Ludlow,  Magie,  Van  Syckel,  Bogebt, 
Brown,  Kbueger,  Sims,  Talman — 12. 

Jbf  reversal — ^None. 


The  Mutual  Resebve  Fund  Life  Association,  appeUant^ 

V. 

John  Bbadbubt,  respondent. 

1.  When  a  bill  ia  demurred  to  the  case  mwt  be  decided  on  the  iarae  thus 
raised. 

2.  The  demurrer  camiot  be  defeated  bj  interpolating  the  bill  with  certain 
suggested  amendments  at  the  time  of  the  hearing. 


.  On  appeal  from  an  order  advised  by  Vioe-Chanoellor  Pitney, 
whose  opinion  is  reported  in  Bradbury  v.  Mutual  Reserve  Fund 
Life  AesodaHon^  8  Dick.  Oh.  Rep.  806. 

Mr.  J.  Frank  FoH^  for  the  appellant. 

Mr.  John  Oriffiny  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

The  bill  was  filed  by  the  respondent,  praying  to  be  restored 
to  membership  in  the  association,  which  is  the  appellant  in  this 
case.  To  this  bill  a  demurrer  was  put  in,  on  the  ground  that  it 
disclosed  no  ground  for  equitable  intervention. 

The  argument  for  this  issue  came  on  for  hearing  before  his 
honor  Vice-Chancellor  Pitney,  who,  at  the  hearing,  said: 
''  The  bill  is  somewhat  meagre  in  its  statements,  so  much  so  that 
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complainant's  counsel  suggested  an  amendment.  Without  deter- 
mining whether  it  is  sufficient  in  its  present  shape,  I  will  con- 
sider it  as  if  amended  as  suggested." 

What  such  suggested  amendments  were  is  not  shown,  but  his 
honor  proceeded  forthwith  to  dispose  of  the  case  upon  a  state- 
ment of  facts  partly  derived  from  the  bill  and  partly,  as  is  con- 
jectured, from  the  amendments  as  proposed  by  the  complainant. 

The  result  was  that  the  demurrer  was  overruled. 

This  court  is  of  opinion  that  this  procedure  is  radically  wrong. 
Never  before  in  the  legal  practice  of  this  state  has  a  demurrer 
to  a  bill  been  defeated  by  amendments.  In  the  case  before  us  it 
was  defeated  by  proposed  amendments.  If  a  decree  can  be  thus 
founded,  it  is  plain  that  it  would  not  be  reviewable  by  this 
court,  for  there  would  be  before  us  no  record  raising  an  issue  for 
decision.  The  course  pursued  seems  abnormal  and  has  no  sem- 
blance of  a  precedent. 

Let  the  decree  be  reversed. 

For  reversal  —  The  Chxep-Justice,  Depue,  Guhmers, 
LiPPiNOOTT,  Ludlow,  Maqie,  Van  Stokel,  Bogebt, 
Brown,  Smith,  Talman — 11. 

For  affim\ano6 — ^None. 


The  New  Jersey  BniLDiNa,  Loan  and  Inyestment 
Company,  appellant, 

V. 

The  Cumberland  Land  and  Improvement  Company, 

respondent. 

A  second  mortgagee  making  payments  on  the  fint  mortgage  will,  under 
ordinary  oircamstanoeBy  be  sabrogated  onder  the  first  mortgage  to  the  extent 
of  sQoh  payments,  the  reeidne  of  the  claim  of  the  fiist  mortgagee  ha?iqg 
priority  to  the  lien  acquired  by  such  snbrogatioiL 


Digitized  by  VjOOQ  IC 


8  Dick.  Ch.J     NOVEMBER  TERM,  1895.  645 

N.  J.  Bldg.,  Loan  and  Invest  Co.  v.  Cumberland  Land  and  Imp.  Co. 

On  appeal  from  an  order  advised  by  Vice-Chanoellor  Bird, 
who  delivered  the  following  opinion : 

On  considering  the  principal  exceptions,  the  question  is 
whether  or  not  there  was  a  complete  agreement  or  understand- 
ing between  the  parties  with  respect  to  the  release  of  an  amount 
of  land  equal  in  proportion  to  the  amount  of  money  which 
should  be  paid  by  the  exceptants  upon  the  mortgage  held  by  the 
complainants.  I  find  that  there  was  such  an  agreement.  I  also 
find  that  it  was  acted  upon  by  the  respective  parties,  i.  e.,  the 
exceptants  paid  different  sums  of  money  upon  the  mortgage  held 
by  the  complainants.  Under  the  circumstances  it  was  reasonable 
that  they  should  make  such  an  agreement,  and  it  was  especially 
reasonable  that  the  exceptants  should  desire  such  payments  to 
inure  to  their  benefit  in  a  definite  way.  The  exceptants  were 
mortgagees  subsequent  to  the  complainants.  Of  course  the  dis- 
charge in  whole  or  in  part  of  a  prior  mortgage  by  a  subsequent 
mortgagee  would  not  directly  inure  to  the  benefit  of  the  latter 
where  the  premises  were  of  leas  value  than  both  mortgages, 
unless  it  was  proposed  to  the  subsequent  mortgagee  to  take  the 
title  with  the  view  of  retaining  it,  with  the  hope  that  the  prem- 
ises would  increase  in  value.  But  in  this  case  the  agreement 
was,  as  stated,  entered  into  with  the  view  of  securing  a  definite 
advantage  to  the  exceptants,  in  having  a  certain  proportion  of 
the  land  exempted  from  the  prior  mortgage  upon  which  the  ex- 
ceptants' mortgage  should  be  the  prior  lien,  at  the  same  time 
continuing  the  mortgage  of  the  latter  upon  the  whole  premises. 

But  under  the  circumstances  of  the  case  a  more  important 
question  presents  itself.  Can  this  agreement  be  enforced? 
Very  manifestly,  if  the  exceptants  had  filed  a  bill  for  the  pur- 
pose of  compelling  performance  they  would  have  failed.  This 
follows  from  the  uncertainty  of  the  agreement  in  that  it  does 
not  specify  any  particular  piece  or  parcel  of  land  to  be  released. 
There  is  no  location  or  designation  of  such  parcel. 

But  the  complainants  filed  a  bill  to  foreclose  such  prior  mort- 
gage and  makes  the  defendants  parties  thereto.  The  defendants 
answer  and  set  up  this  agreement.    They  insist  that  if  the  court 
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finds  it  impossible  to  enforce  tiie  agreement  on  aooount  of  its 
terms  because  of  uncertainty^  that  the  courts  can  inquire  into  the 
damages  which  the  exceptants  will  have  sustained  and  make 
compensation  therefor.  The  principle  which  is  invoked  to  sus- 
tain this  view  is  of  very  doubtful  application.  I  would  hesitate 
to  follow  the  suggestion ;  not  that  there  is  no  such  principle  or 
rule,  but  that  this  case  is  not  within  the  practice  in  that  regard. 
The  only  ground  upon  which  I  can  rest  the  case  and  do  what 
seems  to  me  to  be  justice  between  the  parties,  is  to  regard  this 
money,  which  was  paid  under  what  I  have  found  to  have  been 
an  agreement,  as  so  much  money  paid  to  the  complainants,  under 
an  agreement,  which,  because  of  its  uncertainty,  could  not  be 
enforced,  and  that,  therefore,  is  recoverable  in  an  action  at  law 
as  for  money  had  and  received.  This  being  so  and  it  arising 
out  of  a  contract  with  respect  to  the  very  matter  in  issue  which 
is  brought  into  this  court  by  the  complainant,  a  court  of  equity 
should  deal  with  the  whole  case,  settle  the  equities  between  the 
parties  and  not  send  the  exceptants  tp  a  court  of  law.  The 
counsel  for  the  exceptants  claim  that  they  are  entitled  to  one- 
fifth  of  the  consideration  money  now  in  the  hands  of  the  court, 
which,  as  I  understand  the  counsel  for  the  complainants,  is  the 
amount  that  the  exceptants  are  entitled  to,  if  anything.  In 
making  distribution  of  the  fhnds  in  hand,  I  will  advise  that  the 
exceptants  be  paid  the  said  one-fifth. 

Mr.  Barton  B.  Hutchinson,  for  the  appellant 

Mr.  James  Buohanan,  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Beaslet,  C.  J. 

This  bill  was  filed  to  foreclose  a  certain  mortgage  given  by 
the  respondent  to  the  appellant.  There  was  no  dispute  with 
respect  to  the  mortgage  or  of  its  being  the  first  lien  upon  the 
property,  and  following  this  encumbrance  were  mortgages  and 
judgments,  all  of  which  were  admitted  to  be  valid. 
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The  contested  point  was  this :  The  holder  of  the  second  mort- 
gage set  up  in  his  answer,  and  contended,  that  he  had  made  cer- 
tain payments  on  the  mortgage  of  the  appellant,  who  was  the 
complainant  in  the  court  of  chancery,  under  a  contract  by  parol 
with  that  company  that  it  would  release  ^*  as  much  of  the  land 
embraced  in  its  mortgage  in  proportion  to  the  amount  paid  or 
which  should  thereafter  be  paid/' 

That  certain  sums  of  money  were  paid  by  the  second  mort- 
gagee on  the  first  mortgage  seems  to  be  clear  in  the  proo&,  and 
the  vice-chancellor  who  heard  the  case  decided  that  the  contract 
above  stated  had  been,  as  a  matter  of  fact,  entered  into,  but 
fiirther  holding  that,  as  it  did  not  specify  any  particular  part  or 
parcel  of  land  to  be  released,  it  was  not  capable  of  performance 
by  a  court  of  equity.  Notwithstanding  this  conclusion,  it  has 
been  decreed  that  the  moneys  thus  paid  by  the  second  mortgagee 
to  the  appellant  should  be  deducted  from  the  amount  that  shall 
be  realised  by  a  sale  under  the  first  mortgage.  The  theory  sug- 
gested justifying  such  a  course  was  that  this  money  had  been 
paid  under  circumstances  that  would  ^^  make  it  recoverable  in  an 
action  at  law  as  for  money  had  and  received.^' 

But,  in  the  opinion  of  this  court,  the  decree  thus  rendered  on 
the  ground  mentioned  cannot  be  sustained.  A  money  claim  of 
the  kind  described  has  not  the  least  connection  with  the  fore- 
closure, and,  therefore,  could  not  enter  into  that  proceeding.  It 
would  be  a  settlement  of  an  independent  money  account  between 
two  defendants  in  a  foreclosure  bill,  and  could  not  constitute  any 
lien  upon  the  mortgaged  premises.  If  a  demand  of  this  char- 
acter had  been  set  up  in  the  answer  it  would  have  been  struck 
out  on  niotion,  for  the  reason  of  its  irrelevancy  to  the  matter  in 
litigation. 

It  may  not  affect  the  result  to  be  reached  in  this  case,  but  it 
is  proper  to  say  that  this  court  has  not  been  able,  as  his  honor 
the  vice-chancellor  has  done,  to  find  any  evidence  proving  the 
existence  of  the  contract  which  is  set  up  in  the  answer.  It  will 
be  remembered  that  such  contract  was  to  the  effect  that  the 
appellant  would  release  from  the  lien  of  his  mortgage  a  quota 
of  the  premises  proportionate  to  the  amount  of  the  moneys  paid 
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to  him  by  the  defendant,  the  holder  of  the  second  mortgage. 
At  the  trial  ike  effort  of  the  defendant  was  to  show  that  he  had 
made  this  contract  with  the  general  manager  of  the  appellant. 
Upon  this  subject  the  testimony  was  conflicting/ and  this  was 
the  ground  of  the  contest,  but  it  seems  to  have  escaped  atten- 
tion that  even  if  such  contract  had  been  plainly  shown  between 
the  parties  so  negotiating  it  would  have  been  of  no  avail,  for 
the  reason  that  the  general  manager  of  the  corporation  had  no 
legal  power  to  enter  into  it.  The  board  of  directors  was  alone 
capable  to  execute  that  function,  and  there  is  nothing  to  show 
that  the  terms  of  the  contract,  as  claimed  by  the  defendant,  were 
ever  communicated  to  that  body. 

It  seems  impracticable,  therefore,  to  rest  a  decree  on  the  desig- 
nated grounds. 

Nevertheless,  it  appears  to  the  court  that  this  second  mortgagee 
should  have  a  decree  in  his  favor  for  the  moneys  in  question. 
The  principle  on  which  such  right  rests  is  a  familiar  one,  and  its 
application  in  the  present  instance  is  plain,  although  it  appears 
heretofore,  in  the  progress  of  this  suit,  to  have  escaped  observa- 
tion. The  moneys  in  question  were  paid  on  the  first  mortgage 
by  the  second  mortgagee  in  order  to  strengthen  his  own  security. 
Unless  such  payments  are  to  be  r^rded  as  mere  gratuities  to 
the  mortgagor,  which,  conspicuously,  was  not  the  intention,  they 
of  right  should  be  made  to  enure  to  the  benefit  of  him  who  paid 
them,  and  this  equitable  result  can  be  brought  about  by  a  resort 
to  the  doctrine  of  subrogation.  This  method  of  redress  is  so 
opportune  to  the  enforcement  of  the  undeniable  equities  of  the 
juncture  that  the  subject  needs  no  explanation  or  discussion. 
This  measure  is  to  be  thus  applied :  A  decree  should  ha  entered 
for  the  first  mortgagee  for  the  entire  amount  of  the  money  due  him, 
without  deducting  therefrom  the  sums  in  question  which  have 
been  paid  by  the  said  second  mortgagee,  and  which  decree  should 
be  directed  to  stand  as  security,  in  the  first  place,  for  the  sum 
due  the  appellant,  minus  such  payments,  and,  secondly,  as  se- 
curity for  the  second  mortgagee  to  the  extent  of  said  payments 
made  by  him.  The  lien  of  the  appellant  will  thus  have  prior- 
ity, and  the  lien  of  the  second  mortgagee  will  be  the  second  one 
in  the  premises. 
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The  decree  appealed  from  must  be  reversed,  and  a  subatituted 
one  is  to  be  entered  in  aooordanoe  with  the  view  above  expressed. 

Far  reversal — The  Chief-Jubtiob,  Depue,  Lippikoott, 
Ludlow,  Maoie,  Van  Syckel,  Brown,  Kbuegeb,  Smith, 
Talman — 10. 

For  affirmance — ^None. 
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William  McFabland  et  al.,  appellants, 

V. 

The  Stanton  Manufacturing  Company,  respondent 

1.  To  constitnte  a  yalid  sale  at  law,  the  yendor  most  haye  a  present  prop- 
ertj,  either  actual  or  potential,  in  the  thing  sold ;  the  rule  in  equity  is  dif- 
ferent, the  equity  in  the  assignee  or  yendee  attaches  to  the  contemplated  thing 
the  instant  it  comes  into  being. 

2.  In  equity  the  assignment  of  future  improyem^itB  upon  a  formula,  or  on 
a  patented  process,  in  connection  with  the  assignment  of  the  formula  or 
patent,  is  yalid. 

On  appeal  from  an  order  advised  by  Vice-Chancellor  Bird, 
whose  opinion  is  reported  in  StarUon  Manufacturing  Co.  v.  Jfo- 
Farland,  7  Diek.  Ch.  Rep.  85. 

Messrs.  Buchanan  &  ReUstab,  for  the  appellants. 

Messrs.  LowUiorp  &  OUphant^  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J. 

The  bill  in  this  case  was  filed  by  the  Stanton  Manufacturing 
Company  to  compel  McFarland  to  convey  to  complainant  com- 
pany a  patent  granted  to  him  as  assignee  of  E.  W.  Stanton,  the 
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oomplainant  claiming  it  under  an  assignment  prior  to  that  to 
McFarland. 

By  an  assignment  in  writing  dated  December  Ist^  1891, 
Stanton  assigned  to  the  said  company 

'*  «1]  rights  and  fonnolas  which  I  had  or  may  have  pertaining  to  or  about  the 
combination  or  article  known  as  '  Stanton's  Naptha  Soap/  and  the  making, 
miztore  and  combination  thereof,  and  any  and  all  parts  thereof^  indnding  all 
letters-patent  of  the  United  States  now  granted  or  applied  for,  for  the  same, 
or  that  may  hereafter  be  applied  for,  including  any  and  all  improvements  for 
or  about  the  same  or  pertaining  to  the  art  of  'naptha  soap  maldng."' 

The  company  soon  after  the  date  of  this  assignment  com- 
menced the  manu&cture  of  soap  under  this  formula. 

Od  October  31st,  1893,  Stanton  filed  an  application  for  an  im- 
provement in  his  patent  or  for  a  patent  for  an  additional  dis- 
covery, and  in  May,  1893,  a  patent  was  granted  to  him,  which 
he  assigned  to  McFarland, 

The  assignment  to  the  company  was  not  recorded  when  Mc- 
Farland took  the  assignment  in  1893,  but  I  think  that  the 
testimony  of  Woodruff  and  of  Fels,  and  the  testimony  of  Mc- 
Farland himself,  show  that  he  had  notice  of  the  previous 
assignment  to  the  company. 

The  conclusion  of  the  vice-chancellor  on  this  point  is  sup- 
ported by  the  evidence. 

Conceding  this,  the  case  turns  upon  the  question  whether  the 
company,  under  the  contract  before  set  forth,  is  entitled  to  an  as- 
signment of  the  patent  held  by  McFarland. 

It  is  common  learning  in  the  law  that  to  constitute  a  valid 
sale,  the  vendor  must  have  a  present  property,  either  actual  or 
potential,  in  the  thing  sold.     Looker  v.  PeekweU^  9  Vr.  SBS. 

The  rule  as  to  the  equitable  title  to  contingent  interests  and 
expectations,  and  to  things  not  in  esse,  is  different ;  the  equitable 
title  to  things  not  in  actual  or  potential  existence,  may  pass  by 
assignment,  t^e  equity  in  the  assignee  attaching  to  the  con- 
templated thing  the  instant  it  comes  into  being. 

This  distinction  between  the  rule  at  law  and  in  equify  has 
been  clearly  recognized  in  this  state  in  respect  to  articles  not 
patented.    Smithhurst  v.  Edmunds,  1  MoCari.  409. 
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In  the  federal  courts  the  same  doctrine  has  been  applied  to 
patented  inventions.  Where  the  owner  of  a  patent  assigns  it  to 
another,  together  with  all  future  improvements  which  he  may 
make  on  such  patent,  the  equitable  title  to  any  improvements 
thereafter  made  by  the  assignor  vests  in  the  assignee  as  soon  as 
the  improvement  is  in  esse,  capable  of  being  identified. 

This  pule  is  broadly  enunciated  by  Chief-Justice  Waite  in 
lAM^Uid  V.  Perry,  SI  Wall.  gg6,  and  by  Mr.  Justice  Bradley 
in  AspinwaU  Manufaaturing  Co.  v.  OiU,  S£  Fed.  Rep.  697. 

The  assignment  of  future  improvements  upon  a  machine,  in 
connection  with  the  assignment  of  the  patent  for  such  machine, 
is  valid. 

A  naked  agreement  to  assign  in  gross  a  man^s  future  labors 
as  an  inventor  is  not  good. 

But  where  a  man  purchases  a  particular  invention,  secured 
by  a  patent  which  is  open  to  indefinite  improvement,  he  may 
stipulate  for  the  sale  of  future  improvements  he  may  make 
upon  it 

The  subsequent  patent,  to  be  within  the  terms  of  the  contract, 
must  be  an  improvement  upon  the  original  invention. 

It  appears  in  the  case  that  the  formula  assigned  to  the 
oomplainant  company  was  not  patented,  but  that  circumstance 
does  not  affect  the  result  under  the  authority  of  Smiihhurst  v. 
EdmumdSy  sfwpra. 

The  burden  of  proof,  in  the  first  instance,  is  upon  the  com- 
plainant company  to  show  that  the  patent  claimed  is  an  improve- 
ment upon  the  formula  which  it  held  by  prior  assignment. 

The  term  "  improvement  '^  cannot  comprehend  every  future 
invention  of  every  possible  process  for  making  naphtha  soap, 
however  different  from,  and  independent  of,  the  first  formula. 

No  evidence  was  produced  before  the  vice-chancellor  to  show 
what  the  formula  held  by  complainant  was,  so  that  a  comparison 
of  it  could  be  made  with  the  subsequent  patented  process. 

The  only  &ct  before  us  to  relieve  the  complainant  of  the 
burden  cast  upon  him  in  this  respect  is  the  assignment  of  the 
patent  by  Stanton  to  McFarland  on  the  25th  day  of  May,  1893. 
That  assignment  recites 
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"that  Stanton  has  invented  certain  new  and  usefol  improyemeDts  in  the 
method  of  an  apparatus  for  producing  naphtha  soap,  for  which  he  has  applied 
for  letters-patent,  and  he  thereby  assigns  and  sets  oyer  to  McFarland  the 
patent  to  be  issaed  under  such  application." 

This  recital  and  assignmeDt  are  saffioient  to  shift  the  harden 
of  proof  from  the  complaiDant  oompanj  to  McFarland^  to  show 
that  the  patented  process  assigned  to  him  is  not  an  improvement 
on  the  formula  held  by  complainant^  within  the  l^al  acceptation 
of  that  word. 

The  patent  was  applied  for  by  Stanton  as  an  '^  improvementy'' 
and  so  contracted  for  and  taken  by  McFarland. 

The  decree  below  should  be  affirmed^  with  costs. 

For  qffirmaruye — Gummebe,  Lippinoott,  Ludlow,  Magie, 
Van  Syckbl,  Bogebt,  Brown,  Kruegeb,  Sims,  Smith, 
Talman — 11. 

For  reversal — ^None. 
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Amzi  T.  Dodd  et  al.,  appellants, 

68  6k;  9* 

i»    189| 

^  ^  Jameb  H.  Lindslet,  administrator  &c.,  respondent 

A  bill  in  equity  cannot  be  maintained  agunst  a  rendoaiy  legatee  or  devisee 
of  an  estate,  to  reooyer  from  him  an  alleged  loss  bj  an  estate  of  which  his 
testator  was  executor,  bj  reason  of  the  neglect  of  Mb  testator,  as  such  exec- 
utor, without  making  the  personal  representatiye  of  his  testator  a  party  to 
the  suit,  and  calling  him  to  account  for  the  unadministered  assets  of  the  f 
of  which  such  testator  was  executor. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Pitney, 
whose  opinion  is  reported  in  Linddey  v.  Doddy  8  Dick.  Ch. 
Rep.  69. 
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Messrs.  Whitehead  &  Omdit  and  Mr.  Alfred  F.  Skinner,  for 
the  appellants. 

Messrs.  QmU  &  Howell,  for  the  respondent 

The  opinion  of  the  conrt  was  delivered  hy 

Van  Syokbl,  J. 

Calvin  Dodd,  one  of  the  ezecntors  of  Stephen  H.  Dodd, 
deceased,  held  as  part  of  the  estate  of  said  decedent,  a  mortgage 
for  |1,600,  which  he  failed  to  have  recorded,  and  which  it  is 
alleged  was  rendered  uncollectible  and  of  no  value  by  reason  of 
such  neglect. 

The  complainant  below,  who  is  the  respondent  here,  is  the 
sole  l^atee  of  Stephen  H.  Dodd,  and  by  his  bill  asks  to  charge 
Amzi  T.  Dodd,  the  residuary  l^atee  and  devisee  of  Calvin 
Dodd,  with  the  amount  lost  on  said  mortgage. 

The  administrator  of  Calvin  Dodd  is  not  made  a  party  to 
this  suit. 

In  the  absence  of  any  valid  excuse  for  not  recording  the  mort- 
gage, Calvin  Dodd  would  have  been  liable  for  the  loss  which 
resulted,  but  no  decree  could  have  been  made  against  him,  if 
living,  without  making  him  a  party. 

Herein  lies  the  error,  that  Ae  suit  is  against  the  residuary 
l^atee  of  Calvin,  and  not  against  his  personal  representative. 

It  should  have  been  against  the  personal  representative  of 
Calvin,  calling  him  to  account  for  the  unadministered  assets,  and 
charging  Calvin  with  the  devasUxmt. 

Whether  the  estate  of  Calvin  can  be  held  to  respond  for  the 
amount  of  the  alleged  loss  will  depend  upon  the  state  of  the 
account ;  he  may  have  paid  out  for  the  estate  which  he  repre- 
sented, from  his  own  funds,  more  than  that  amount  in  excess  of 
the  assets  of  the  estate. 

It  is  not  necessary  to  decide  other  questions  discussed. 

For  the  reason  given  the  decree  below  should  be  reversed. 

For  reversal — ^Thb  Chiep-Jubticb,  Depue,  Gummere,  Lud- 
low, Magie,  Van  Syckel,  Brown,  Smith,  Talman — 9. 

For  qffirraanee — ^None. 
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Chableb  K.  Landib,  appellant^ 

The  Sea  Isle  City  Hotel  Ck>MPAinry  Charles  Clasb 
and  Miohael  J.  Kellt^  respondents. 


Charles  Class  and  Michael  J.  Ksllt,  appellants, 

Charles  K.  LANDiSy  respondoit 

Under  a  bill  filed  bj  a  stockholder  and  creditor  of  a  oompanj  on  behalf 
of  himself  and  all  other  stockholders  and  creditors,  praying  that  dlrecton  of 
the  company  may  be  made  to  respond  to  said  company  for  Iosms  sustained  by 
it,  by  reason  of  their  fraudulent  conduct|  a  decree  cannot  be  made  for  the 
sole  benefit  of  the  complainant 

On  appeal  from  a  decree  in  Landis  v.  Sea  Isle  CUy  Hcid 
Company  d  al.j  advised  by  Yioe-Chanoellor  Pitney, 

ifr,  Charles  K.  Landis,  Jr.,  for  the  appellant 

Mr.  Samuel  W.  Bddon,  for  the  respondents. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J. 

These  appeals  were  argued  together. 

The  bill  filed  by  Charles  K.  Landis,  as  a  Isreditor  and  stock- 
holder of  the  Sea  Isle  City  Hotel  Company,  on  behalf  of  him- 
self  and  all  other  creditors  and  stockholders,  prays  that  Charles 
Class  and  Michael  J.  Eelly,  who  are  directors  of  said  company, 
may  be  decreed  to  pay  over  to  the  said  company  all  money  and 
property  fraudulently  held  by  them  under  the  all^ations  in  the 
billy  and  to  pay  to  the  company  an  amount  that  will  compensate 
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said  company  for  the  losses  sustained  by  the  oompaby  and  its 
stockholders  by  the  wrongful  acts  of  the  said  defendants. 

The  decree  below  refuses  relief  to  the  creditors,  but  decrees 
that  two  of  the  defendantS|  Class  and  Kelly,  shall  pay  to 
Charles  K.  Landis,  as  a  stockholder  of  said  company,  the  sum 
of  $600. 

Class  and  Kelly  have  appealed  fix>m  the  decree  against  them 
and  in  fiivor  of  Landis,  and  Landis  has  appealed  from  the  decree 
in  so  far  as  it  refuses  relief  to  the  creditors. 

The  decree  is  not  in  accordance  with  the  prayer  of  the  bill| 
and  cannot  be  maintained. 

If  there  is  any  evidence  to  support  a  decree  in  accordance  with 
the  prayer  of  the  bill,  which  is  at  least  doubtful,  it  ought  to  be 
that  the  money  which  the  company  lost  by  the  fraud  or  action- 
able misconduct  of  the  board  of  directors  or  some  of  them, 
should  be  paid  to  the  company  for  the  benefit  of  all  creditors 
and  stockholders. 

Landis  was  not  entitled  to  a  decree  appropriating  the  amount 
recovered  exclusively  to  him. 

One  complaint  is  that  the  directors  did  not  take  a  valid  title 
for  the  lots  purchased  for  the  erection  of  the  hotel,  but  they  took 
poasession  and  built  upon  the  lots,  and  thereby  acquired  an 
equitable  title  as  against  all  subsequent  claimants.  The  com- 
pany, therefore,  was  not  injured  in  that  respect. 

The  decree,  so  far  as  appealed  from  by  Class  and  Kelly, 
should  be  reversed,  and  so  &r  as  it  is  appealed  from  by  Landis, 
should  be  affirmed. 

F<yr  (^irmance — ^Thb  Chiep-Jubtiob,  Depub,  Gabbisok, 

GXTMMERE,    LiPPINOOTT,    LUDLOW,    MaGIE,   VAN     SyCKEL, 

BoGERT,  Brown,  Smith,  Talman — 12. 
For  reversal — ^None. 


Digitized  by  VjOOQ  IC 


53    «56 
63    106 


666         CJOUKT  OF  EKRORS  AND  APPEALS.  [53  E^. 
Magowan  v.  Baiid. 


Frank  A.  Maqowan^  receiver^  appellant, 

Anna  W.  Baibd,  reBpondent 

A  chattel  mortgage  had  annexed  thereto  an  affidavit  made  in  Pennsylyania, 
before  a  notary  public  of  that  state,  but  the  jorat  did  not  contain  a  recital  that 
the  officer  taking  the  affidavit  was  a  notary  public,  as  provided  for  in  section  5 
of  the  Oaths  act  Bev,  p,  740. — Heid,  that  the  mortgage  had  amiezed  thereto 
an  affidavit  within  the  meaning  of  section  4  of  the  Chattel  Mortgage  act  (Bee, 
Sup,  p,  4^1),  and  was  not  void  as  to  the  creditors  of  the  mortgagor  for  lack  of 
such  recital  in  the  jurat 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
whose  opinion  is  reported  in  Whitehead  v.  Hamilton  Rubber  Oo., 
8  Dick.  Ch.  Hep.  4S4. 

Mr.  Oarret  D.  W.  Vroom  and  Mr.  James  BudianaUy  for  the 
appellant 

Mr.  Edwin  Robert  Walker,  for  the  respondent 
The  opinion  of  the  coort  was  delivered  by 

Maoie,  J. 

The  result  reached  in  this  case  in  the  coort  of  chancery  is 
satis&ctory,  but  cannot,  in  my  judgment,  be  supported  upon  the 
ground  on  which  it  was  there  rested. 

The  contest  between  the  parties  related  to  the  validity  of  a 
chattel  mortgage.  Respondent  is  the  holder  of  the  mortgage, 
which  was  made  to  her  by  a  corporation.  The  corporation  after- 
ward becoming  insolvent,  appellant  was  appointed  receiver.  His 
contention  is  that  the  mortgage  is  void  as  to  the  creditors  of  the 
corporation,  under  the  provisions  of  section  4  of  the  Chattel 
Mortgage  act  of  1885  {Rev.  Sup.  p.  4^1),  which  expressly  pro- 
nounce any  such  mortgage  (not  accompanied  by  immediate 
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delivery  and  followed  by  actual  and  oontinaed  possession  of  the 
things  mortgaged)  to  be  absolutely  void  against  creditors  of  the 
mortgagor,  unless  the  mortgage,  having  annexed  thereto  an  affi- 
davit or  affirmation  made  and  subscribed  by  the  holder,  and 
stating  the  consideration  and  the  amount  due  and  to  grow  due 
thereon,  be  recorded  as  required  in  the  following  section  of  the 
act 

As  the  diattels  of  the  corporation  covered  by  the  mortgage 
did  not  pass  into  the  possession  of  the  mortgagee,  the  validity 
of  the  mortgage  depends  upon  the  compliance  of  the  mortgagee 
with  the  provisions  of  section  4,  above  set  forth. 

The  only  lack  of  compliance  with  those  provisions  claimed 
by  appellant  is  that  the  affidavit  annexed  to  the  mortgage,  and 
which  was  taken  in  the  State  of  Pennsylvania  before  a  notary 
public,  does  not  contain  in  its  jurat  a  recital  that  the  officer 
taking  it  was  a  notary  pnblic  of  that  state.  Upon  that  sole 
ground  it  is  contended  that  respondent's  mortgage  had  not  an 
^'affidavit  annexed ''  within  the  meaning  of  the  act,  and  is  there- 
fore void  as  to  the  creditors  represented  by  appellant. 

The  learned  vice-chancellor  who  tried  the  cause  concluded 
that  the  affidavit  was  defective  in  the  respect  complained  of,  but 
maintained  the  right  of  the  court  to  supply  its  deficiency  by 
proof  of  the  official  character  of  the  officer  before  whom  it  had 
been  made.     Such  proof  was  received. 

In  this  conclusion  I  think  there  was  error,  for  if  respondent's 
mortgage  did  not  have  annexed  to  it  an  affidavit  complying  with 
the  provisions  of  section  4,  it  was,  by  express  enactment,  abso- 
lutely void  as  against  creditors,  and  no  court  could  supply  its 
defects  or  give  it  a  validity  which  it  did  not  originally  possess. 

But  in  ray  judgment  respondent's  mortgage  did  have  annexed  to 
it  an  affidavit  within  the  meaning  of  those  provisions  and  com- 
plying therewith. 

To  comply  with  those  provisions  there  must  be  annexed  to 
the  mortgage  an  affidavit,  i.  e,,  a  written  statement  made  under 
oath  before  some  person  legally  empowered  to  administer  an 
oath  and  take  an  affidavit,  and  such  statement  must  contain  the 
particulars  required  by  section  4,  and  be  made  and  subscribed 

42 


Digitized  by  VjOOQ  IC 


658         CX)URT  OF  ERRORS  AND  APPEALS.  [63  Eq. 
Magowan  v.  Baiid. 

by  the  holder.  An  examination  of  the  affidavit  in  dispute  dis- 
closes that  it  is  in  exact  compliance  with  the  requirements  of 
that  section,  unless  it  was  made  before  a  person  not  I^allj  com- 
petent to  take  it;  or,  if  made  before  such  a  person,  bis  taking  it 
was  ine£fective,  because,  being  made  in  a  foreign  state,  be  failed 
to  recite  his  official  character  in  the  jurat. 

The  Chattel  Mortgage  act  does  not  declare  before  whom  sudi 
affidavits  may  be  taken.  To  ascertain  that,  resort  must  be  had 
to  the  provisions  of  the  ^'  Act  relative  to  oaths  and  affidavits." 
Rev.  p.  740. 

It  has  been  strenuously  argued  that  a  notary  public  is  an 
officer  of  international  authority,  and  that,  in  addition  to  the 
functions  which  he  may  admittedly  exercise  undo*  the  law  mer- 
chant, he  is  possessed  of  power  to  take  affidavits  to  be  used  in 
foreign  countries  and  in  other  states.  There  are  authorities  jus- 
tifying such  contention,  which,  however,  does  not  commend  itself 
to  my  judgment.  But  no  decisive  opinion  need  be  expressed 
thereon.  For,  if  the  Oaths  act  before  cited  does  not  confer 
power  upon  notaries  public  of  other  countries  and  states  to  take 
affidavits  to  be  used  in  this  state,  it  at  least  r^ulates  the  manner 
of  taking  and  certifying  such  affidavits. 

By  section  5  of  the  Oaths  act,  it  is  enacted  that  any  affidavit 
required  to  be  taken  for  any  lawful  purpose,  when  taken  out  of 
this  state,  may  be  taken  before  any  notary  public  of  the  state  in 
which  it  shall  be  taken.  Obviously  the  notary  public  who  took 
respondent's  affidavit  was  endowed  with  power  to  do  so,  and, 
unless  other  clauses  of  that  section  hereafter  to  be  considered 
forbid,  his  jurat  subscribed  by  him  with  his  official  designation 
and  seal,  would,  prima  facie,  establish  his  right. 

The  conflict  in  this  case  occurs  over  the  following  clause  of 
section  5,  viz. : 

''And  a  recital  that  he  is  sach  notary  *  *  *  in  the  jurat  or  certificate 
of  such  *  *  *  affidavit,  and  his  official  designation  annexed  to  his  signa- 
ture and  attested  under  his  official  seal,  shall  be  sufficient  proof  that  the  person 
before  whom  the  same  is  taken  is  such  notary  "Ac. 
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The  question  which  arises  upon  this  clause  is  whether  it  was 
intended  to  limit  or  restrict  the  power  to  take  affidavits  previously 
given  in  the  same  section,  and  to  render  it  of  no  value  unless 
the  affidavit  taken  is  accompanied  with  a  certain  jurat  or  certifi- 
cate. I  am  aware  that  the  clause  has  been  so  construed. 
Sutherland  v.  Jersey  City  and  Paierson  Railway  Co.^  8  N.  /.  L. 
J.  46;  Minfard  v.  Taylor,  12  N.  J.  L.  J.  S8S.  But  I  am 
unable  to  discover  such  an  intent  in  the  clause.  If  such  was 
the  legislative  design,  the  language  was  singularly  ill-chosen. 
Such  a  design  would  naturally  be  expressed  by  a  prohibition  of 
the  use  of  affidavits  taken  in  a  foreign  country  or  state,  and  not 
authenticated  by  such  a  jurat  or  certificate.  But  instead  of  a 
prohibition  of  this  sort,  the  clause  in  question  merely  declares 
that  such  a  jurat  will  afford  sufficient  proof  of  official  character. 
It  does  not  prohibit  other  proof  or  deny  to  the  ordinary  jurat 
and  certificate  its  pima  faoie  effect.  From  these  considerations, 
in  my  judgment,  the  better  construction  of  the  clause  is  that  it 
does  not  make  the  recital  of  official  character  in  the  jurat  or 
certificate  essential  to  the  validity  of  the  affidavit,  but  permits 
such  recital  so  certified  to  afford  proof  of  official  character,  if 
challenged,  without  the  expense  and  delay  of  proving  such  char- 
acter by  the  official  commission  issued  to  the  officer. 

For  this  reason  I  think  that  the  chattel  mortgage  in  this  case 
had  annexed  to  it  an  affidavit  within  the  meaning  of  the  Chattel 
Mortgage  act,  and  was  not  void  as  to  creditors.  I  shall,  there- 
fore, vote  to  affirm  the  decree  below. 

For  affirmance — ^The  Chief-Justice,  Depue,  Gummere, 
LippiNCOTT,  Ludlow,  Maqie,  Van  Syckel,  Bogert, 
Brown,  Smith,  Talman — 11, 

For  reversal — None. 
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Hannah  Waln,  appellant, 


William  Hance's  Abministbatobs,  respondents. 

1.  Where  the  owner  of  chattels  permits  the  administrators  of  another^s 
estate  to  make  an  inventory  of  such  chattels,  as  the  property  of  their  decedent, 
and  witnesses  a  bill  of  sale  of  such  chattels  to  his  wife,  by  soch  administraton, 
without  objection,  and  makes  no  claim  to  the  property  for  several  years  there- 
«fter,  he  is  estopped,  as  against  the  administrators,  to  assert  title  in  himself 
as  of  the  time  of  the  inventory. 

2.  Where  a  transfer  of  chattels  by  a  son-in-law  to  his  father-in-law  is,  twenty 
years  after  the  vendor's  bankruptcy,  and  sixteen  years  after  the  vendee's 
death,  for  the  first  time  attacked  by  the  widow  of  the  vendor,  to  whom  the 
same  were  sold  by  the  admiDistrators  of  the  vendee,  in  a  suit  by  the  adminis- 
trators against  her  for  the  purchase  price,  evidence  that  the  vendor  r^nained 
in  possession  of  the  chattels,  and  testimony  of  the  widow  that  it  was  the  agree- 
ment between  her  husband  and  her  father  that  the  latter  was  to  turn  over  the 
property  to  the  former,  are  insufficient  to  show  that  the  transfer  was  for  the 
purpose  of  defrauding  creditors. 

3.  The  receipt  from  the  defendant,  for  the  chattelB  sold  to  her  by  the  admin- 
istrators, being  in  effect  an  assignment  by  defendant  of  her  share  in  decedent's 
estate,  as  security  for  the  price  of  the  property,  established  such  mutual  rela- 
tions of  trust  between  her  and  the  administrators  as  to  take  the  transaction  out 
of  the  operation  of  the  statute  of  limitations. 


On  appeal  from  a  decree  advised  by  Vioe-Chanoellor  Bird^  in 
Hanc^a  Administrators  v.  WcUn,  who  delivered  the  following 
opinion : 

This  bill  is  filed  for  the  purpose  of  making  e£fectaal  the  lien 
of  an  attachment  upon  the  rights  and  interests  of  the  defendant, 
Mrs.  Wain,  in  certain  moneys  now  in  possession  of  the  court,  the 
proceeds  of  the  sales  of  real  estate  of  which  Mrs.  Wain's  father 
died  seized.  The  complainants,  who  are  the  administrators  of 
the  estate  of  William  Hance,  who  was  the  father  of  Mrfe.  Wain, 
all^e  that  they  are  entitled  as  such  administrators  to  the  sum  of 
$2,627.50  out  of  the  interest  of  Mrs.  Wain  in  such  proceeds  by 
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virtue  of  an  arrangement  entered  into  between  them  and  her 
on  the  13th  day  of  April,  1876.  The  administrators  claim  that 
certain  personal  property  was  the  property  of  William  Hance  in 
his  lifetime,  and  that  prior  to  his  death  it  became  and  was  in  the 
possession  of  William  Wain,  the  husband  of  the  defendant,  Mrs. 
Wain,  and  that  after  the  death  of  William  Hance  these  admin- 
istrators inventoried  this  property,  but  separately  from  the  other 
property  of  William  Hance,  which  inventory  was  not  filed  with 
the  surrogate.  They  entered  into  an  agreement  with  Mrs.  Wain 
that  she  was  to  take  possession  of  this  property  at  its  appraised 
value,  and  was  to  pay  and  satisfy  the  administrators  therefor  out 
of  her  share  in  the  estate  upon  a  final  settlement  thereof.  This 
was  expressed  in  writing  and  signed  by  her.  In  this  paper  she 
is  spoken  of  with  respect  to  such  settlement  as  one  of  the  heirs- 
at-law  of  William  Hance,  deceased.  The  paper  is  in  the 
following  words : 

"Beceived  April  IStli,  1876,  of  the  administrators  of  William  Hance,  de- 
ceased, two  thousand  six  hundred  and  twenty-seven  ^f^  dollars  on  account  of 
my  distributive  share  of  said  estate  as  one  of  the  heirs  at  law  of  said  William 
Hance,  deceased,  and  which  I  hereby  direct,  authorize  and  empower  said  ad- 
ministrators to  take  out  of  and  deduct  from  my  share  on  a  final  settlement 
of  his  said  estate. 

<' $2627.50  (Signed)  Hahhah  L.  Wauit. 

**  Witness  present 

**W.  W.  Walk, 
«a  a  Caknoh.** 

They  gave  to  her  a  paper  writing  with  all  of  the  articles  so 
inventoried  and  their  values  annexed  thereto,  showing  that  she 
was  entitled  to  the  possession  and  ownership  of  such  property, 
which  is  in  the  following  words : 

"Rec'd  April  13th,  1876,  of  Mrs.  Hannah  L.  Wain,  wife  of  William  W. 
Wain,  the  sum  of  two  thousand  six  hundred  and  twenty-seven  ^^  dollars  in 
full  of  the  appraised  value  of  the  goods  and  chattels,  stock,  &c.,  enumerated 
and  specified  in  the  for^;oing  list  or  inventory,  which  goods  and  stock  are  now 
on  the  farm  occupied  by  the  said  William  W.  Wain,  in  Chesterfield  Township, 
&,  which  belonged  to  the  estate  of  William  Hance,  deceased,  and  which  goods, 
stock,  Ac,  are  taken  by  and  delivered  to  the  said  Hannah  L.  Hance  by  the 
administrators  of  said  William  Hance  at  their  said  appraised  value  &  as  her 
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property  by  and  with  the  consent  of  said  administrators,  for  which  sum  as 
above  they  hold  the  said  Hannah  L.  Hanoes  receipt  as  one  of  the  heirs  of  said 
estate. 
"  2627.50  Lewis  P.  Thompson, 

**  For  himself  and  in  behalf  of  the  ad- 
''ministrators  of  Wm.  Hance,  dec." 

At  the  time  of  the  death  of  Mr.  Hance  his  children  entered 
into  an  arrangement  with  their  mother^  Mrs.  Hance,  by  which 
the  homestead  &rm  was  leased  to  her  daring  her  life.  She  died 
on  the  28th  day  of  March,  1891.  Since  then  proceedings  were 
instituted  in  partition  for  the  division  of  said  lands  amongst  tlie 
heirs-at-law,  which  resulted  in  a  sale.  The  interest  of  Mrs. 
Wain  in  these  moneys  is  the  interest  which  the  complainants 
claim  by  virtue  of  their  attachment. 

The  resistance  to  the  claim  of  the  complainants  may  be  said 
to  be  threefold— ;^r«<,  that  the  property  never  was  the  property 
of  William  Hance,  that  his  administrators  never  had  any  right, 
title  or  interest  therein ;  second,  if  it  was  the  property  of  Wil- 
liam Hance,  then  it  became  his  unlawfully  and  by  virtue  of  a 
participation  on  his  part  with  his  son-in-law,  William  Wain,  in 
an  effort  to  defraud  his  creditors;  thirds  that  the  claim  was 
barred  by  the  statute  of  limitations  at  the  time  of  the  institution 
of  proceeilings  in  attachment. 

First.  Was  William  Hance  the  owner  of  this  property  at  the 
time  of  his  death  ?  The  only  persons  who  could  have  made  re- 
sistance to  this  claim,  as  the  case  stands,  were  William  Wain,  the 
defendant,  his  wife,  and  the  creditors  of  the  said  William  Wain. 
William  Wain  and  William  Hance  are  both  dead.  Mrs.  Wain, 
the  defendant,  by  her  answer  makes  claim  to  this  property  in  her 
own  right  independently  of  the  arrangement  entered  into  between 
her  and  the  administrators.  But  in  her  testimony  she  says  that 
it  belonged  to  her  husband,  and  that  she  never  claimed  to  have 
owned  it.  This  testimony  from  her  own  lips  'must  forever  settle 
this  branch  of  the  case  against  her. 

Now  as  to  any  claim  of  the  defendant,  Mrs.  Wain,  through 
her  husband.  The  administrators  of  Mr.  Hance  took  an  ap- 
praisement of  the  personal  property  upon  the  homestead  fiurm  on 
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the  11th  of  April,  1876.  On  the  13th  day  of  the  same  month 
the  administrators,  with  the  appraisers,  went  to  the  farm  occupied 
by  the  defendant  and  her  husband,  William  Wain,  and  took  an 
appraisement  of  all  the  personal  property  on  said  farm  in  the 
presence  of  William.  Mrs.  Wain  says  she  saw  them  there  and 
supposed  they  were  engaged  in  making  an  inventory.  There 
is  no  evidence  that  William  Wain  did  anything  else  bnt  con- 
sent to  the  making  of  this  inventory.  When  the  arrange- 
ment was  entered  into  between  Mrs.  Wain  and  the  adminis- 
trators he  was  one  of  the  witnesses  to  the  paper  which  Mrs. 
Wain  signed.  He  lived  for  several  years  thereafter  without 
raising  any  objections  whatsoever  to  the  claim  of  the  adminis- 
trators which  they  made  to  this  property  by  the  act  of  making 
an  inventory  thereof.  Therefore,  as  between  him  and  the  admin- 
istrators, it  would  seem  quite  impossible  for- him  or  anyone 
through  him  to  make  any  euccessful  claim  to  the  property  so 
inventoried.  It  would  be  useless  to  cite  authorities  showing  that 
he  is  estopped. 

But  does  it  appear  that  the  conduct  of  William  Hance  was 
such  as  to  deprive  these  administrators  of  the  benefit  which  they 
claim?  Supposing  the  aid  which  it  is  said  William  Hance  gave 
to  William  Wain  in  order  to  conceal  his  property  from  his 
creditors  to  be  true,  can  the  defendant,  under  the  circumstances 
of  this  case,  protect  herself  against  these  administrators?  It  is 
not  a  contest  between  the  administrators  of  William  Hance  and 
William  Wain  nor  between  such  administrators  upon  the  one 
hand  and  anyone  who  claims  through  William  Wain  on  the 
other.  I  found  above,  according  to  the  testimony  of  Mrs.  Wain 
herself,  that  this  pereonal  property  was  the  property  of  William 
Wain,  her  husband.  I  have  also  found,  as  a  matter  of  law,  re- 
sulting from  the  testimony  in  the  cause,  that  by  the  conduct  of 
William  Wain  in  permitting  the  administrators  to  make  the  in- 
ventory and  appraisement  of  this  property  and  thereby  to  claim 
it  that  he  was  estopped  forever  thereafter  from  making  any  claim 
to  such  property.  This,  therefore,  places  the  title  of  the  prop- 
erty in  William  Hance  at  the  time  of  his  death.  And  it  there- 
fore follows  that  this  controversy  is  directly  between   these 
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administrators,  representing  William  Hance^  on  the  one  hand, 
and  Mrs.  Wain,  the  daughter  of  Mr.  Hanoe,  on  the  other.  So 
far  as  she  is  conoemed  it  is  manifestly  impossible  for  her  in  any 
legal  sense  to  raise  this  question  as  against  her  father's  adminis- 
trators. This  will  be  seen  to  be  very  clear  when  it  is  considered 
that  she  can  have  no  title  if  her  father's  administrators  had  none. 
She  cannot  proclaim  fraud  upon  her  Other's  part  to  prevent  his 
administrators  showing  title,  but  insist  that  as  to  herself  the 
charge  is  not  applicable. 

Second.  But  would  it  be  safe,  under  the  circumstances  of  this 
case,  to  hold  that  the  ancestor  of  these  children  was  guilty  of 
participating  with  his  son-in-law  in  a  fraud  to  conceal  the  prop- 
erty of  the  latter  from  his  creditors?  The  testimony  of  one 
witness  is  to  the  effect  that  Mr.  Hance  spoke  to  him  about  pur- 
chasing two  cows  and  a  wagon,  and  that  he  purchased  one  cow 
and  a  wagon  of  William  Wain,  the  debtor,  only  paying  for  the 
cow  and  afterwards  returning  the  wagon.  All  of  the  other  tes- 
timony, except  that  given  by  Mrs.  Wain,  is  so  meagre  as  to 
render  it  quite  unsafe  to  be  relied  upon  in  a  matter  so  important. 
Mrs.  Wain  only  goes  so  far  as  to  say  that  it  was  understood  that 
her  father  was  to  turn  the  property  over  to  her  husband,  but 
beyond  this,  as  I  have  stated,  the  testimony  does  not  extend. 

These  transactions  took  place  in  1872,  and  William  Ebuce 
died  in  March,  1876.  In  1872  William  Wain  was  declared  a 
bankrupt,  and,  according  to  the  answer,  an  assignee  was  ap- 
pointed. As  I  have  stated  above,  his  creditors  and  William 
Wain  were  the  only  persons  that  could  raise  the  question  that 
has  been  presented  as  against  Mr.  Hance  or  his  administrators. 
William  Hance  survived  the  bankruptcy  four  years.  ^At  the 
time  of  his  death,  William  Wain  was  unquestionably  in  the 
actual  possession  and  control  of  these  goods  and  chattels.  If 
they  were  William  Wain's  in  fact,  it  is  fair  to  presume — so  long 
a  period  having  elapsed  since  he  went  into  bankruptcy — that 
they  were  his  lawfully.  If  they  were  William  Hance's,  there 
is  nothing  to  show  that  they  were  not  his  lawfully,  and  this  is 
the  conclusion  to  which  I  must  come  from  the  circumstances  of 
this  case,  more  than  twenty  years  having  elapsed  since  the  bank- 
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ruptcy  of  William  Wain,  during  which  time  his  creditors  have 
never  asserted  any  claim  to  this  property. 

Hence,  as  to  both  the  first  and  second  points  made  by  the 
defendant — ^that  is,  as  to  the  title  of  the  property  being  in  Wil- 
liam at  the  time  of  Mr.  Hance's  death,  and  as  to  the  illegality 
of  the  transaction  by  which  William  Hance  may  have  acquired 
the  apparent  title  thereto  in  his  attempt  to  conceal  it  from  the 
creditors  of  William,  his  son-in-law — I  must  conclude  in  favor 
of  the  complainants. 

Third.  Ib  the  claim  of  the  complainants  barred  by  the  statute 
of  limitations?  This  can  be  determined  by  ascertaining  when 
the  right  of  action  first  accrued.  When  the  true  spirit  of  the 
undertaking,  as  exhibited  in  the  receipt  given  by  Mrs.  Wain  to 
the  administrators,  is  considered  from  the  language  used  therein, 
it  will  be  difficult  to  decide  that  such  right  of  action  had  accrued 
at  the  time  of  the  institution  of  the  proceedings  in  attachment 
The  receipt  acknowledges  that  she  received  so  much  money  on 
account,  as  one  of  the  heirs-at-law  of  William  Hance,  deceased, 
and  authorized  the  administrators  to  take  and  retain  that  amount 
out  of  her  share  of  his  estate  on  final  settlement.  This,  then, 
was  so  much  on  account,  and  that  was  to  be  considered  on 
a  final  settlement.  The  claim  is — ^the  administrators  having 
filed  their  account  with  the  surrogate,  and  it  having  been  ap- 
proved by  the  orphans  court  in  the  year  1884 — that  the  right 
of  action  accrued  to  the  administrators  immediately  upon  the 
allowance  of  said  account  by  the  court.  The  account  shows 
that  there  was  a  balance  in  the  hands  of  the  administrators  of 
over  $1,900,  over  $1,200  of  which  was  due  to  the  administrators 
as  commissions,  leaving  about  $600  to  be  distributed  amongst 
the  next  of  kin.  No  steps  whatever  were  taken  to  obtain  a 
decree  of  distribution  of  this  balance,  nor  were  any  steps  taken 
between  the  parties  themselves  to  efiect  a  settlement  My  con- 
clusion is  that  the  period  of  time  contemplated  by  the  parties 
when  they  spoke  of  a  settlement  was  an  actual  final  settlement 
when  the  balance  due  from  one  to  the  other  should  be  definitely 
ascertained.  This  being  my  judgment,  had  Mrs,  Wain  pre- 
sented her  plea  in  the  attachment  proceedings,  resisting  the 
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plaintiff  on  the  ground  that  his  action  was  prematurely  brought, 
she  must  have  prevailed. 

But  this  view  is  enforced  by  the  highly  inequitable  character 
'  of  the  defeuce.  These  administrators,  upon  the  13th  day  of 
April,  1876,  entered  into  this  arrangement  with  Mrs.  Wain,  and 
in  less  than  two  months  made  application  to  the  orphans  court 
for  the  sale  of  lands  to  pay  debts.  In  that  application  they 
charged  themselves  not  only  with  the  amount  of  the  inventory 
of  personal  property  found  at  the  homestead  of  the  deceased,  but 
with  the  $2,627.50,  the  amount  of  the  inventory  found  in  the 
possession  of  William  Wain,  the  husband  of  the  defendant 
This  was  a  matter  of  public  record.  All  of  the  real  estate  of 
which  William  Hance  died  seised,  except  the  homestead,  was 
sold  to  pay  debts.  It  is  impossible  to  doubt  but  that  Mrs. 
Wain  and  her  husband  understood  that  the  administrators  had 
so  charged  themselves.  William  Wain  survived  at  least  ten 
years  without  questioning  the  validity  of  the  transaction,  and 
Mrs.  Wain  herself  has  never  warned  the  administrators  that 
their  right  to  claim  the  difference  between  the  $2,627.50  with 
which  they  l>ad  so  charged  themselves,  and  whatever  balance 
might  be  due  to  her  on  a  final  settlement,  would  be  resisted  by 
her.  Again,  it  would  be  most  unjust  to  compel  these  adminis- 
trators to  suffer  the  loss  of  this  large  sum  upon  any  mere  tech- 
nicality, if  sound  principles  would  sustain  a  contrary  view. 
There  being  no  reasonable  ground  for  disputing  the  l^ality  of 
the  transaction  between  the  administrators  and  Mrs.  Wain,  they 
became  unquestionably  liable  for  the  amount  of  that  inventory. 
Therefore,  as  between  themselves  and  the  next  of  kin,  it  is 
impossible  for  them  to  alter  their  account.  They  must  stand 
charged  with  that  item. 

But  why  was  this  delay  upon  the  part  of  the  administrators 
in  taking  proceedings  to  compel  an  adjustment  of  these  difier- 
ences?  It  was  because  of  an  arrangement  entered  into  be- 
tween the  heirs-at-law  of  William  Hance  and  his  wife,  on  the 
day  that  William  was  buried.  This  arrangement  was  an  agree- 
ment between  the  next  of  kin  (his  eight  children)  and  Mrs. 
HancCi  in  and  by  which  they  leased  to  her  the  homestead  farm 
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during  her  lifetime.  In  this  the  sons-in-law,  who  were  two  of 
the  administrators,  joined.  Mrs.  Hance,  the  widow,  survived 
until  the  28th  day  of  March,  1891.  I  think  it  is  extremely  reas- 
onable to  believe  that,  at  the  time  the  arrangement  was  entered 
into  between  the  administrators,  and  Mrs.  Wain,  which  was  less 
than  three  weeks  afler  the  lease  was  made,  they  had  in  contempla- 
tion the  fact  that  that  lease  was  for  the  period  of  the  lifetime  of 
Mrs.  Hance,  and  that  a  final  settlement  of  the  estate  would  not 
take,  place  until  after  her  death.  As  I  review  the  exhibits  show- 
ing the  extent  and  character  of  the  indebtedness  of  Mr.  Hance, 
and  bear  in  mind  the  number  of  his  children,  it  is  quite  clear  to 
my  mind  that  it  was  evident  to  all  concerned  that  the  interest 
of  each  one  in  the  personal  property,  after  the  discharge  of  all 
liabilities,  would  be  far  less  than  $2,627.50.  This  is  put  beyond 
all  possible  controversy  when  the  fact  is  brought  to  light  that 
two  of  his  three  farms  were  sold,  one  for  $9,067.50  and  one  for 
$11,406.30.  Therefore,  it  requires  no  reasoning  to  satisfy  tlie 
mind  that  all  parties  knew  that  whatever  balance  might  remain 
for  distribution  upon  the  final  settlement  of  the  account  of  the 
administrators  with  the  court,  whether  that  was  at  the  expira- 
tion of  one  year  or  ten,  the  balance  in  hands  of  the  adminis- 
trators, if  any,  would  only  be  such  surplus  as  would  result 
from  the  sale  of  real  estate,  than  which  nothing  could  be  more 
uncertain. 

I  have  said  that  the  parties  must  have  contemplated  their  set- 
tlement after  the  death  of  Mrs.  Hance,  and  that,  even  after  that 
event,  had  Mrs.  Wain  filed  her  plea  in  abatement  to  the  pro- 
ceedings in  attachment,  she  must  have  prevailed.  And  with 
this  view  of  the  situation  and  relation  of  the  parties,  and  the 
small  interest  that  Mrs.  Wain  had  in  the  balance  in  hand  of  the 
administrators,  such  balance  being  less  than  $100,  how  inequita- 
ble and  unjust  it  would  have  been  deemed  had  the  administra- 
tors attempted,  before  the  death  of  Mrs.  Hance,  to  have  enforced 
their  claim  against  Mrs.  Wain  for  the  balance  due  to  them  from 
her.  Had  such  an  attempt  been  made,  there  can  be  little  doubt 
but  they  would  have  been  defeated  at  law.  But  if  her  remedy 
at  law  was  found  to  be  inadequate,  doubtless  she  could  have 
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obtained  relief  iu  this  court  upon  the  ground  of  fraud,  for  a 
court  of  equity  undoubtedly  would  have  said  that,  under  the 
circumstances  of  this  case,  it  is  very  manifest  that  the  parties 
did  not  contemplate  a  settlement  until  the  expiration  of  the 
lease  given  to  Mrs*  Hance,  the  widow^  by  her  children  and 
sons-in-law. 

Any  other  view  than  that  which  I  have  expressed  would  be 
making  use  of  the  statute  of  limitations  to  accomplish  fraud. 
This  certainly  would  not  be  allowed  by  a  court  of  equity  in  i^uch 
cases  to  any  greater  extent  than  is  allowed  when  persons  attempt 
to  achieve  a  fraud  by  means  of  the  statute  of  frauds  and  per- 
juries. In  the  latter  case  it  is  never  tolerated  by  a  court  of 
equity.     1  Beach  Eq.  §  84,;  Ryan  v.  Dox,  S^  N.  Y.  S07. 

The  paper  writing  executed  by  Mrs.  Wain  and  given  to  the 
executors  was,  in  effect,  an  assignment  by  way  of  security  of 
sufficient  interest  in  her  father's  estate  to  satisfy  the  amount  due 
to  the  administrators  from  her  upon  final  settlement  This 
transaction  established  such  mutual  relations  of  trust  and  confi- 
dence as  to  bring  into  operation  the  doctrine  laid  down  by  Perry 
{2  Perry  TmsU  §  86S\  where  he  says :  "A  eestui  que  iru9l  can- 
not set  up  the  statute  against  his  eo-cestui  que  trud  nor  against 
his  trustee.'* 

I  think  the  complainants  are  entitled  to  relief,  and  will  so 
advise,  with  costs. 

Mr.  Joseph  H.  OasUUy  for  the  appellant 

Mr.  William  M.  Lanning,  for  the  respondents. 

Magie,  J.  (dissenting). 

As  I  am  unable  to  vote  to  affirm  the  decree  in  this  cause,  I 
deem  it  proper  to  briefly  state  my  reasons. 

By  the  two  receipts  exchanged  between  the  parties,  dated 
April  13th,  1876,  and  set  out  in  the  opinion  of  the  vice-chan- 
cellor, appellant  became  the  owner  of  certain  personal  property 
which  she  is  estopped  to  deny  belonged  to  the  estate  of  her 
father,  William  Hance,  deceased|  and  respondents,  administrators 
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of  said  deceased,  became  entitled  to  its  purchase  price,  $2,627.50, 
to  be  paid  in  the  manner  set  out  in  appellant's  receipt. 

I  think  the  learned  vice-chancellor  misconstrued  the  terms  of 
that  receipt  in  respect  to  such  payment.  When  appellant  thereby 
gave  authority  to  respondents,  as  administrators,  to  take  out  and 
deduct  the  price  of  that  property  from  her  share,  on  a  final  set- 
tlement of  the  estat^  the  authority  conferred  was,  in  my  judg- 
ment, plainly  limited  to  her  share  of  such  moneys  as,  upon  such 
settlement,  would  be  in  the  hands  of  the  administrators.  Obvi- 
ously, the  receipt  did  not  create  any  charge  upon  appellant's 
interest  in  the  real  estate  of  deceased  which  did  not  come  to  the 
hands  of  respondents  as  administrators. 

If  appellant's  distributive  share  in  the  hands  of  the  adminis- 
trators after  final  settlement  should  prove  insufficient  to  satisfy 
the  claim  of  respondents,  doubtless  an  implied  contract  on  her 
part  at  once  arose  to  pay  respondents  so  much  of  the  purchase 
price  as  remained  unpaid. 

Respondents'  accounts,  passed  by  the  orphans  court  in  1884, 
show  that  appellant's  distributive  share  was,  in  fact,  insufficient, 
and  if  that  account  was  final,  she  thereupon  became  liable  for 
the  balance. 

But  such  liability  furnishes  no  ground  for  a  resort  to  equity. 
Respondents'  remedy  by  an  action  at  law  was  complete. 

Respondents  resorted  to  an  action  at  law  by  issuing  an  attach- 
ment against  the  interest  of  appellant  (who  had  become  a  non- 
resident) in  the  proceeds  of  the  sale  of  real  estate  which  had 
descended  to  her  and  others  as  the  heirs-at-law  of  William 
Hance,  and  which  had  been  sold  by  an  officer  of  the  court  of 
chancery  under  a  bill  for  its  partition  among  the  owners. 

In  aid  of  their  proceedings  at  law,  respondents  had  a  right  to 
ask  the  court  of  chancery  to  retain  in  its  custody  and  control 
appellant's  share  of  such  proceeds  until  the  determination  of  the 
action  at  law.  But  there  is  nothing  in  the  case  justifying  a 
court  of  equity  in  passing  upon  the  liability  of  appellant  and 
directing,  as  this  decree  does,  the  payment  of  her  moneys  to 
re8i)ondents  upon  a  claim  pending  in  the  action  at  law  yet 
undetermined. 
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For  these  reasons  I  vote  to  reverse  the  decree  and  modify  it 
in  accordance  with  the  view  above  indicated. 

JFbr  affia-mance — The  Chiep-Justice,  Depue,  Gummebe, 
LippiNOOTT,  Ludlow,  Van  Syckel,  Bogert,  Browk, 
Smith,  Taxman — 10. 

For  reversal — Magie — 1. 


Katie  Schmid,  appellant. 


Frederio  a.  Lisiewski,  resi>ondent 

The  general  rule  of  equity  that  damages  of  an  intangible  character  will  not 
be  admeasured  by  a  court  of  chancery  will  not  be  applied  in  a  case  where  the 
party  found  to  be  liable  for  such  damages  admits  the  amount  thereof.  In  such 
case  the  determination  of  damages  by  a  jury  would  be  useless. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Van 
Fleet,  in  Lisiewski  v.  BoeUner  d  al. 

Mr.  Charles  Borcherling^  for  the  appellant. 

Mr.  Frederic  W.  Stevens,  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J. 

This  appeal  is  from  a  decree  permitting  the  redemption  of  a 
mortgage  given  by  Lisiewski,  the  respondent,  to  Mrs.  Schroid, 
the  appellant,  to  secure  a  part  of  the  purchase-money  of  a  build- 
ing and  lands  conveyed  by  her  to  him  by  a  deed  containing 
covenants  against  encumbrances. 
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The  decree,  among  other  things,  directed  the  application  to 
the  payment  of  said  mortgage  of  the  snm  of  $3,517.42,  which 
had  been  paid  under  the  direction  of  the  court  of  chancery  in 
this  cause  by  the  respondent,  in  satisfaction  of  a  judgment  re- 
covered in  an  action  in  &yor  of  Ringler  &  Company  against 
appellant,  upon  a  lien  claim  filed  by  Ringler  &  Company 
against  said  building  and  land  prior  to  its  conveyance  by  her  to 
respondent. 

The  petition  of  appeal  challenged  the  decree  only  in  respect 
to  the  direction  above  specified.  No  other  objection  was  pre- 
sented by  the  petition  of  appeal  or  by  the  argument  before  us. 

This  objection  to  the  decree  was  supported  in  the  argument 
upon  only  two  grounds. 

It  was  uiged  that  the  direction  complained  of  ought  not  to 
have  been  made,  because  respondent's  damages  for  the  breach  of 
appellant's  covenant  against  encumbrances  had  not  been  fixed 
by  an  action  at  law. 

It  is  doubtless  a  general  principle  that  damages  will  not  be 
admeasured  by  a  court  of  equity  when  they  are  of  an  intangible 
character.  Palys  v.  Jewett,  5  Stew.  Eq.  302.  When,  therefore, 
in  a  cause  in  equity,  appropriate  equitable  relief  requires  an 
assessment  of  such  damages,  the  court  of  chancery  will,  in  some 
mode,  have  them  assessed  by  a  jury.  But  when  the  right  to 
damages  is  established  and  the  amount  thereof  is  admitted  and 
undisputed,  it  would  be  absurd  to  require  an  action  at  law  or  an 
issue  to  be  tried  by  jury.  Such  is  the  case  before  us.  Appel- 
lant, by  her  answer,  admitted  the  breach  of  her  covenant  against 
encumbrances  and  the  existence  of  an  encumbrance  by  way  of  a 
lien  claim  prosecuted  to  a  judgment  in  an  action  against  her. 
She  admitted,  also,  that  the  judgment  was  justly  due  and  ought 
to  be  paid.  It  was  paid  by  respondent  under  direction  of  the 
court,  and  such  payment  fixed  the  amount  of  such  damages,  and 
under  such  admissions  an  action  at  law  was  unnecessary. 

Appellant  further  contended  that,  although  the  lien  was  filed 
for  a  just  claim  and  the  judgment  thereon  fixed  its  proper 
amount,  the  respondent  was  not  entitled  to  damages  upon  the 
covenant  against  encumbrances  because  of  an  accord  and  satis- 
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faction  passing  between  her  and  respondoit  subsequent  to  the 
delivery  of  the  deed  containing  that  covenant  This  contention 
raised  a  question  of  fact  which  the  learned  vice-chancellor,  in 
the  court  below,  resolved  against  ber.  It  is  unnecessary  to 
review  the  evidence,  which  is  fully  and  fidrly  stated  in  the 
opinion  below.  It  is  suflScient  to  say  that,  in  our  judgment,  the 
conclusions  reached  are  entirely  satis&ctory  for  the  reasons 
given  therein. 

No  other  questions  have  been  considered. 

The  result  is  that  the  decree  must  be  affirmed,  with  costs. 

^For  affirmance — The  Chief- Justice,  Garrison,  Maoie, 
Reed,  Van  Syckel,  Brown,  Sims,  Smith — 8. 

For  ret?«r«a^DixoN,  Bogert,  Krueger — 3. 


Anthony  Steelman  et  al.,  appellants, 


Philip  P.  Baker,  respondent. 

Bonds  of  a  railroad  issaed  in  ezcesB  of  the  amonnt  of  stock  actually  paid  in 
are  invalid  in  the  hands  of  one  who  was  a  director  at  the  time  of  such  issue. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Pitney, 
in  Bakery  Receiver ^  v.  Ouarantee  Trust  and  Safe  Deposit  Co.  et  al. 

Mr.  Samuel  W.  Bddon,  for  the  appellants. 

Mr.  Howard  Carrow  and   Mr.   Martin  P.   Oreyy  for  the 
respondent. 
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The  opinion  of  the  court  was  delivered  by 
Gabbison,  J. 


The  decree  appealed  from  should  be  affirmed.  The  carefully- 
compiled  statement  of  facts  prefixed  by  the  learned  equity  judge 
to  the  conclusions  upon  whidh  he  recommended  this  decree  shows 
that  these  appellants  were  directors  of  the  railroad  company  at 
the  time  the  bonds  claimed  by  them  were  issued,  and  that  said 
bonds  were  to  a  greater  amount  than  the  amount,  at  the  time  of 
such  issue,  actually  paid  up  on  the  capital  stock  of  the  railroad. 
These  facts  being  clearly  sustained  by  the  proofs,  the  transaction 
is  thereby  brought  under  the  ban  of  the  criminal  law  (P.  L. 
of  1878  p.  20\  and  can  vest  no  title  to  the  bonds  in  the  wrong- 
doers.    AUantic  City  Water  Works  Co.  v.  Read,  21  Vr.  666. 

This  result  is  the  outcome  of  an  accounting  in  which  labor 
done  and  material  furnished  are  applied  as  if  they  might  consti- 
tute the  "actual  payment'*  required  by  the  statute.  The  decree, 
therefore,  rests  upon  the  fact  that,  upon  the  ground  most  favor- 
able to  the  bond-claimants,  there  had  not  been  any  payment  for 
the  stock  upon  which  the  issue  of  bonds  could  be  supported. 
In  view  of  this  determination  of  fact,  no  further  or  more  strin- 
gent construction  of  the  written  law  is  demanded  by  or  neces- 
sary to  the  decision  of  the  pending  controversy. 

For  affirmance — Garrison,  Gummere,  Ludlow,  Magie, 
Van  Syckel,  Bogert,  Brown,  Krueger,  Smith,  Talman 
—10. 

For  reversal — ^None. 


Emlen  Physick  et  al.,  appellants, 

V. 

Philip  P.  Baker,  respondent. 

A  bill  was  filed  by  a  receiver  to  have  a  corporation  mortgage  declared  void. 
Strictly  responsive  answers  were  filed  by  certain  bondholders.  The  mortgage 
was  declared  to  be  valid  as  to  all  bondholders  save  those  who  took  their  bonds 

43 


Digitized  by  VjOOQ  IC 


674         CX)URT  OF  ERROBS  AND  APPEALS.  [53  Eq. 

Phjsick  V.  Baker. 

charged  with  knowledge  that  they  were  iasaed  in  excess  of  the  amonnt  of 
stock  actually  paid  in.  The  first  issue  of  bonds  was  on  a  bona  fide  full-paid 
stock  basis,  and  certain  of  the  bonds  became  the  property  of  the  appellants, 
who,  as  directors,  subeequenly  became  charged  with  knowledge  that  a  later 
issue  of  bonds  was  not  upon  a  paid-up  stock  basis. — Heldf  that  the  first  issue 
was  valid  and  that  the  bonds  constituted  property  in  the  hands  of  the  appel- 
lants, which  could  not,  in  a  suit  thus  framed,  be  taken  from  them  either  as  a 
penalty  or  as  a  contribution  to  the  general  dividend  fund  for  the  holders  of 
the  subsequent  issues. 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Pitney, 
in  Baker,  Receiver,  v.  Otiarantee  Trvst  and  Safe  Deposit  Co. 

'  Mr.  Thomas  B.  Hamed,  for  the  appellants. 

Mr.  Howard  Oarrow  and  Mr.  Martin  P.  Oret/,  for  the 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J. 

This  appeal  is  from  the  same  decree  that  was  affirmed  in  the 
preceding  case  as  to  the  appellants  therein.  In  the  present  case 
an  insuperable  obstacle  prevents  the  affirmance  of  the  decree  in 
its  entirety.  The  difficulty  referred  to  lies  in  the  fact  that  the 
decree  in  effect  takes  from  two  of  the  appellants  certain  l^ally- 
issued  bonds,  their  property,  and  adds  the  same  to  a  fund  in 
which  they  do  not  participate. .  The  broad  ground  upon  which 
tlie  case  below  was  decided  and  the  decree  affirmed  in  the  pre- 
ceding case,  was  that  in  the  hands  of  a  director  of  a  railroad 
company,  or  other  person  charged  with  knowledge  of  the  fact, 
bonds  issued  in  excess  of  the  amount  of  stock  actually  paid  in, 
are  invalid  and  worthless. 

The  proofs,  however,  showed  conclusively  that  some  money 
was  paid  for  stock  issued,  of  which  $70,000  in  cash  was  de- 
])osited  with  the  state  treasurer  before  the  road  was  b^uu. 
Upon  the  cash-stock  basis  thus  established,  seventy  bonds, 
numbered  from  one  to  seventy  inclusive,  were  issued  to  one 
Wood,  under  a-  building  contract,  in  payment  for  labor  and 
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material  at  least  equal  in  value  to  the  &ce  of  the  bouds.  With 
respect  to  these  bonds^  the  vice-chancellor  who  heard  the  testi- 
mony thus  speaks:  ''The  proo&  show  clearly  that  all  bonds 
issued,  exempt  the  first  one  hundred  or  thereabouts,  were  so  issued 
in  excess  of  the  amount  at  the  time  of  their  issue  paid  in  directly 
on  account  of  capital  stock/'  And  again,  ''  the  result  is  that 
all  the  Wood  issue,  exoept  the  first  one  hundred,  were  over-issues 
and  invalid/* 

This  finding  was  correct,  and  established  the  fact  that  certain 
of  the  bonds  were  not  open  to  the  charge  of  being  in  excess  of 
cash-paid  stock.  A  further  fact  established  is  that  Wood,  the 
owner  thereof,  had  transferred  three  of  these  bonds  to  Boney 
and  seventeen  to  Physick,  both  of  whom  were  directors  and 
knew  the  valid  cash  basis  on  which  the  bonds  stood,  and  the 
valuable  consideration  given  the  company  for  them. 

That  the  owner  of  these  bonds  could  give  them  away,  or  other- 
wise dispose  of  them  if  he  chose,  is  too  plain  to  admit  of  discus- 
sion. There  is  no  question,  therefore,  but  that  the  bonds  were 
lawful  property  in  the  hands  of  the  appellants. 

Upon  these  uncontroverted  fiicts,  the  treatment  of  these  bonds 
by  the  chancery  decree  is  not,  in  my  opinion,  in  accordance  with 
any  doctrine  of  that  court.  In  fine,  they  were  treated  precisely 
as  if  open  to  the  very  infirmity  which  it  was  admitted  they  did 
not  share.  They  were  simply  nullified.  "At  first,*'  says  the 
equity  judge  upon  this  point,  "  I  was  inclined  to  think  that  as  to 
seventeen  of  the  bonds — Nos.  54  to  70 — delivered  to  Physick  by 
Wood,  he  [the  appellant]  was  entitled  to  claim  that  they  were 
not,  in  fact,  over-issues,  being  part  of  the  first  issue  of  seventy 
bonds  to  Wood,  which  were  legalized  by  the  early  payments  of 
cash  on  account  of  stock,  and,  therefore,  intrinsically  good  and 
valuable  in  everybody's  hands.  But,  upon  reflection,  I  am 
unable  to  adopt  that  view  as  between  Dr.  Physick  and  otlier 
innocent  holders  of  the  bonds."  The  final  conclusion  of  the 
vice-chancellor  is  that,  notwithstanding  these  bonds  were  thus 
legally  issued  and  valid  property  in  the  hands  of  Physick  and 
Boney,  they  must  be  deemed  void,  because  of  a  subsequent  in- 
fraction of  the  law  by  the  corporation  with  respect  to  an  over- 
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issue  of  later  bonds  at  a  time  when  the  appellants  were  in  the 
directorate  of  the  company. 

It  shoald  be  remarked  that  these  bonds  were  not  issued 
directly  to  these  appellants  so  that  they  became  charged  with 
any  trust  with  respect  thereto,  and  further,  that  there  is  not  a 
scintilla  of  proof  that  at  the  time  the  property  in  these  bonds 
vested  in  Boney  and  Physick  they  contemplated,  still  less  that 
they  had  conspired,  a  subsequent  over-issue  of  bonds  repugnant 
to  the  statute.  The  naked  proposition  therefore  is  that  a  director 
of  a  railroad  company  that  issues  bonds  in  excess  of  its  'paid-up 
stock  must  contribute  to  the  assets  of  the  company  whatever 
property  therein  he  had  acquired  previous  to  the  over-issue. 
Bad  the  I^islature  annexed  this  penalty  as  an  incident  to  such 
corporate  existence,  I  can  readily  see  how,  in  a  suit  brought  for 
that  purpose,  the  forfeiture  must  be  enforced.  But  in  the  absence 
of  such  l^islation,  and  when  no  such  suit  has  been  or  can  be 
brought,  I  am  unable  to  recall  any  principle  of  law  or  of  equity 
by  which  property  once  established  in  an  owner  may  compul- 
sorily  change  hands  because  of  the  owner's  subsequent  infraction 
of  a  statutory  duty.  Whether  this  change  of  ownership  be  re- 
garded as  the  infliction  of  a  penalty,  the  enforcement  of  a  forfeit 
or  the  application  of  personal  property  to  the  equalization  of  the 
losses  of  others,  it  appears  to  me  to  rest  upon  no  known  juridical 
foundation.  In  addition  to  this,  it  was  wholly  outside  the 
equitable  action  in  which  it  was  decreed.  The  bill  was  filed  by 
a  receiver  who  prayed  to  have  a  mortgage  declared  void.  The 
answers  are  simply  responsive  to  this  bill.  The  proofs  and  the 
decree  treat  the  mortgage  as  valid  save  only  as  to  bonds  that  to 
the  knowledge  of  their  holders  were  issued  in  excess  of  stock 
fully  paid.  Under  these  circumstances,  a  decree  directing  that 
certain  bonds  of  an  established  validity  be  denied  to  their  owners 
and  go  to  swell  a  fund  to  be  divided  among  the  subsequent 
takers  of  later  bonds,  is  certainly  a  taking  of  private  property 
under  conditions  not  aptly  described  in  the  term  ^'  due  process 
of  law.''  The  rules  under  which  private  property  is  acquired 
and  held,  require  that  a  change  of  ownership,  however  circuit- 
ously  brought  about,  must  be  in  l^al  effect  a  direct  adjudication 
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to  that  end,  in  a  suit  where  such  an  issue  is  pending  between  the 
suecessftd  and  the  despoiled  claimant.  If  the  doctrine  con- 
tended for  by  the  respondents  be  accorded,  it  must  follow  that 
if  the  appellants  on  receiving  their  valid  bonds  had  exchanged 
them  for  real  estate  they  might,  in  a  suit  by  the  receiver  to  set 
aside  the  trustee  mortgage,  be  decreed  to  convey  such  real  estate 
to  the  receiver  to  be  distributed  among  the  later  bondholders. 

Property,  whether  real  or  personal,  when  once  legally  vested 
in  an  owner,  cannot,  in  my  judgment,  be  divested  in  this  off-hand 
manner. 

Every  principle  of  law,  as  well  as  widespread  commercial  in- 
terests, requires  that  property  once  legally  acquired  shall  not  be 
divestible,  save  in  an  action  that  frames  such  an  issue  and  upon 
considerations  that  attack  the  legality  of  the  acquisition.  Such 
alone  is  due  process  of  law,  as  I  understand  it ;  whatever  is 
beyond  is  extra-judicial,  however  parallel  it  may  lie  to  a  rugged 
sense  of  natural  justice. 

The  practical  result  is  that  the  decree  below  should  be  re- 
versed and  so  modified  as  to  permit  the  appellant  Boney  to  par- 
ticipate in  the  fund  as  to  three  bonds  numbered  forty-five, 
forty-six,  forty-seven,  and  the  appellant  Physick  as  to  seventeen 
bonds  numbered  fifty-four  to  seventy,  both  inclusive. 

The  other  appellant,  Conway,  was  at  no  time  a  director.  He 
is  a  creditor  pure  and  simple.  To  the  extent  of  one-half  of  the 
amount  of  his  cash  claim  he  should  be  admitted  to  a  dividend. 
That  is  to  say,  of  the  cash  he  advanced  one-half  will  be  deemed 
to  have  been  paid  for  the  stock  on  which  the  other  half  will 
represent  bonds  valid  in  his  hands.  To  this  extent  he  should 
share  in  the  fund.  His  claim  appears  to  be  $7,000,  on  which 
basis  his  dividend-bearing  fund  would  be  $3,600.  If  there  be 
controversy  over  these  figures  there  should  be  a  reference  to 
establish  the  sum. 

The  decree  is  reversed. 

For  reversal — Garrison,  Bogert,  Brown,  Krueger,  Sims, 
Smith — 6. 

For  affirmance  —  Gummere,  Ludlow,  Magie,  Van 
Syckel — 4. 
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w  m  William  G.  Faibchild,  appellant, 

L57    323 


Nettie  F.  Fairchild,  respondent. 

1.  The  only  ground  npon  which  the  judgment  of  a  oonrt  of  general  jnris- 
diction  can  be  disregarded  in  another  state  ii^—finl^  where  the  a4jndging 
tribunal  had  no  jurisdiction  over  the  person  against  whom  judgment  was  pro- 
nounced, or  over  the  subject-matter  of  the  litigation ;  and  second^  where  the 
adjudication  of  the  foreign  tribunal  has  been  obtained  by  fraud. 

2.  Where  the  plaintiff  in  a  cause  is  required  by  statute  to  have  been  a  bona 
fd€  resident  of  the  state  in  which  his  action  is  brought  for  a  fixed  period  of 
time,  in  order  to  enable  him  to  maintain  his  action,  the  ascertainment  by  the 
court  of  the  fact  of  such  residence  necessarily  precedes  a  consideration  of  the 
merits  of  the  case;  and  the  determination  of  that  question  by  the  court  is 
final,  not  only  in  the  courts  of  that  state,  but  in  every  other  jurisdiction  where 
the  validity  of  the  judgment  comes  in  question,  unless  such  determination  has 
been  procured  by  fraud. 

3.  The  pendency  of  a  suit  between  the  same  parties,  and  for  the  same  cause 
of  action,  in  this  state,  is  no  bar  to  a  subsequent  suit  brought  in  a  sbter  state. 
The  remedy  of  the  defendant  is  to  apply  to  the  court  in  which  the  subsequent 
suit  is  brought  to  stay  proceedings,  or  to  refuse  final  judgment  until  the  suit 
here  is  determined. 


On  appeal  from  a  decree  of  the  court  of  chancery,  advised  by 
an  advisory  master. 

Mr,  Leon  Abbett,  for  the  appellant. 

Mr.  Alfred  WaUingy  Jr.,  for  the  respondent 

The  opinioi^  of  the  court  was  delivered  by 

GUMMERE,  J. 

This  is  an  appeal  from  a  decree  of  the  court  of  chancery,  on 
a  bill  for  maintenance  filed  by  the  respondent  against  the  appel- 
lant. The  parties  were  married  in  the  city  of  New  York,  on 
August  10th,  1885,  and  a  few  days  afterward  the  appellant  left 
his  wife  and  removed  to  the  State  of  Colorado,  and  in  December 
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of  the  same  year  went  to  Kansas,  where  he  has  ever  since  con- 
tinued to  reside.  The  respondent  was,  at  the  time  of  her  mar- 
riage, and  still  is,  a  resident  of  this  state. 

On  the  11th  of  March,  1887,  the  appellant  obtained  a  decree 
of  divorce  from  the  respondent  in  the  district  court  of  Stafford 
county,  in  the  State  of  Elansas.  The  respondent,  however,  was 
never  within  the  jurisdiction  of  that  court,  nor  was  she  served 
with  process  in  the  suit  in  which  the  decree  was  rendered,  nor 
did  she  ever  receive  any  notice  of  its  pendency. 

In  April,  1887,  this  suit  was  begun  in  the  court  of  chancery, 
by  the  respondent,  for  the  purpose  of  compelling  her  husband  to 
maintain  her,  and,  incidentally,  to  have  the  decree  of  the  Kansas 
court  declared  null  and  void. 

In  March,  1888,  and  while  this  suit  was  pending  in  the  court 
of  chancery,  the  appellant  commenced  another  action  against  the 
respondent  in  the  district  court  of  Hodgeman  county,  Elansas, 
for  a  divorce  from  her,  and  an  annulment  of  their  marriage. 
To  this  second  Kansas  suit  the  respondent  appeared  and  made 
defence,  and  on  the  4th  day  of  October,  1888,  a  final  decree  was 
entered  in  favor  of  the  appellant,  divorcing  him  from  the 
i*espondent. 

In  November,  1893,  the  appellant  applied  to  the  court  of 
chancery  to  open  the  decree  pro  oonfesao  which  had  been  entered 
against  him  in  this  suit,  and  for  leave  to  file  an  answer  setting 
up  the  decree  of  the  district  court  of  Hodgeman  county  as  a  bar 
to  the  complainant^s  right  to  a  decree.  His  application  was 
granted  and  an  answer  was  filed  by  him  setting  up  the  second 
Kansas  decree. 

On  the  final  hearing  of  the  cause  the  court  below  found  that 
the  appellant  had  abandoned  the  respondent  without  justifiable 
cause ;  that  he  was  not  a  bona  fide  resident  of  the  State  of 
Kansas,  but  that  he  went  there  solely  for  the  purpose  of  insti- 
tuting divorce  proceedings  against  the  respondent,  and  that 
neither  the  decree  of  divorce  made  by  the  district  court  of  Staf- 
ford county  nor  that  made  by  the  district  court  of  Hodgeman 
county  was  a  bar  to  the  suit,  and  granted  the  respondent  the 
relief  asked  for. 
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So  far  as  the  decree  of  divorce  which  was  granted  by  the 
Stafford  county  court  is  concerned,  it  is  clear  that  it  was  with- 
out extra-territorial  effect.  The  respondent  was  never  within  its 
jurisdiction,  she  was  not  served  with  process,  nor  was  any  notice 
of  the  pendency  of  the  proceedings  given  to  her,  although  her 
place  of  residence  was  known  to  the  appellant.  Under  similar 
circumstances,  a  decree  of  divorce,  pronounced  by  a  circuit  court 
of  the  State  of  Illinois,  was  refused  recognition  by  this  court  in 
the  case  of  Doughty  v.  Doughty,  1  Stew,  Eq.  681. 

The  decree  of  the  district  court  of  Hodgeman  county,  how- 
ever, stands  on  a  different  footing.  That  court  had  jurisdiction 
over  the  parties,  the  respondent  haying  voluntarily  appeared  and 
made  defence  to  the  action  brought  against  her  there  by  the  ap- 
pellant. It  also  had  jurisdiction,  by  virtue  of  the  Elansas 
statute,  which  was  offered  in  evidence,  over  the  subject-matter 
of  the  suit  Counsel  for  the  respondent  contended  before  us 
that  the  court  was  without  jurisdiction  over  the  subject-matter 
of  the  litigation,  because,  at  the  time  of  its  institution,  the  mar- 
riage relation  no  longer  existed  between  the  parties,  so  &r  as  the 
State  of  Kansas  was  concerned,  it  having  already  been  dissolved 
by  the  decree  of  the  Stafford  county  court.  But  this  was  a 
matter  of  defence  which  should  have  been  set  up  in  the  second 
Kansas  suit,  and  cannot  be  considered  in  this  action.  So,  too, 
the  question  of  the  borui  fides  of  appellant's  residence  in  Kansas, 
which  was  passed  upon  by  the  court  of  chancery,  was  one  for 
the  exclusive  consideration  of  the  Kansas  court.  By  the  statute 
of  that  state  the  plaintiff  in  an  action  of  divorce  is  required  to 
have  been  an  actual  resident,  in  good  faith,  of  the  state  for  one 
year  next  preceding  the  filing  of  his  petition.  It  was,  there- 
fore, necessary  for  the  Kansas  court,  before  taking  up  the  con- 
sideration of  appellant's  case  upon  the  merits,  to  determine 
whether  he  had  been  an  actual  resident  of  the  state,  in  good 
faith,  for  at  least  a  year  next  preceding  the  commencement  of 
his  action,  and  that  decision,  unless  procured  by  fraud,  is  con- 
clusive, not  only  in  Kansas  but  in  every  other  jurisdiction  where 
the  validity  of  the  judgment  comes  in  question.  Kinnier  v. 
Kinnier,  45  K  Y.  6^0;  Kerrigan  v.  Kerrigan^  g  MeOarL  U7 ; 
Nichols  V.  Nichols,  10  C.  E,  Or.  6S. 
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Can  this  jadgment,  rendered  by  a  court  which  had  jurisdiction 
over  the  parties  and  over  the  subject-matter  of  the  litigation,  be 
ignored  by  the  courts  of  this  state,  notwithstanding  the  pre- 
scription of  the  constitution  of  the  United  States,  supplemented 
by  the  federal  statute  of  1790,  that  the  judicial  proceedings  of 
each  slate  shall  have  the  same  faith  and  credit  given  to  them  in 
every  court  within  the  United  States  as  they  have  by  law  or 
usage  in  the  courts  of  the  state  where  such  proceedings  are  had  ? 
It  seems  to  me  not,  for,  while  this  constitutional  provision  and 
the  federal  statute  referred  to  have  been  the  subject  of  more  or 
less  diversity  of  judicial  opinion,  it  is  now  entirely  settled  that 
the  only  grounds  upon  which  the  judgment  of  a  court  of  general 
jurisdiction  can  be  disr^arded  in  another  state  are— ;/ir«^,  where 
the  adjudging  tribunal  had  no  jurisdiction  over  the  person  against 
whom  judgment  was  pronounced,  or  over  the  subject-matter 
of  the  litigation;  and  second,  where  the  adjudication  of  the 
foreign  tribunal  has  been  obtained  by  fraud.  Movlin  v.  Inmir^ 
ance  Company,  4,  Zab.  SSZ;  Mackay  v.  Gordon,  6  Vr.  268; 
Jardine  v.  Beichert,  10  Vr.  165;  Davis  v.  Headley,  7  C.  E.  Or. 
121;  Nichols  v.  Nichols,  10  C.  E.  Or.  17 i;  Doughty  v.  Doughty, 
12  C.  E.  Or.  SIS;  S.  C.  on  appeal,  1  Stew.  Eq.  681;  Royal 
Arcanum  v.  Oarley,  7  Dick.  Ch.  Rep.  642. 

Neither  of  these  conditions  exists  in  the  judgment  now  under 
consideration.  As  has  already  been  stated,  the  Kansas  court 
had  jurisdiction  over  both  the  subject-matter  of  the  suit  and  over 
the  parties  to  it;  and  although  it  was  insisted  before  us,  by 
counsel  for  the  respondent,  that  the  decree  of  that  court  was  the 
product  of  fraud,  an  examination  of  the  testimony  in  the  case 
fails  to  disclose  any  substantial  ground  for  such  a  charge. 

It  was  contended,  both  in  the  court  below  and  in  this  court, 
that  the  fact  that  the  present  suit  was  pending  in  the  court  of 
chancery  of  this  state  at  the  i;ime  of  the  institution  of  the  pro- 
ceedings in  the  Hodgeman  county  court,  deprived  the  foreign 
tribunal  of  jurisdiction.  This  contention  is  without  force.  The 
])endency  of  a  suit  between  the  same  parties,  and  for  the  same 
cause  of  action,  in  this  state,  is  no  bar  to  a  subsequent  suit 
brought  in  a  sister  state.    The  remedy  of  the  defendant  is  to 
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apply  to  the  court  in  which  the  subsequent  suit  is  brought,  to 
stay  proceedings,  or  to  refuse  final  judgment,  until  the  suit  here 
is  determined ;  and  the  granting  or  refusal  of  such  application  is 
a  matter  of  discretion  in  the  court  to  which  it  is  made.  Bourne 
V.  Joy,  9  Johns.  SSI;  Hatch  v.  Spafford,  SS  Conn.  486;  Naodl 
V.  NewUm,  10  Pick.  4,70;  Stanton  v.  Embrey,  93  U.  8.  548; 
FuUon  V.  Golden,  10  C.  E,  Or.  353;  Kerr  v.  WUletts,  19  Vr.  78. 
The  result  is  that  the  decree  in  the  second  £ansas  suit  was  a 
complete  bar  to  the  action  brought  in  the  court  of  chancery  of 
thb  state,  and  that,  consequently,  the  decree  brought  by  this 
appeal  should  be  reversed,  and  the  bill  of  complaint  dismissed. 

For  reversal — ^Thb  Chibp-Justicb,  Dbpub,  Gumkbre,  Lip- 
piNOOTT,  Ludlow,  Magie,  Vak  Syckbl,  Bogert,  Bbowit, 
Sims,  Talman — 11. 

For  affirmance — ^None, 


Chables  L  W006TBB,  appellant, 

V. 


^  ^Jjl  William  T.  Cooper  et  al.,  respondents. 

Where  a  testator  gives  an  estate  for  life  only,  by  express  words,  and  annexes 
to  it  an  absolute  power  of  disposal,  the  devisee  takes  a  life  estate  onlj  and 
not  a  fee ;  and  this  rule  is  applicable  to  bequests  of  personalty  as  well  as  to 
devises  of  realty. 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird. 

Mr,  John  W.  Wesooit  and  Mr.  John  J.  CrandaUy  for  the 
appellant. 

Mr.  William  Moore  and  Mr.  James  Buchanan,  for  the 
respondents. 
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The  opinion  of  the  court  was  delivered  by 
GUMMERE,  J. 

Benjamin  D.  Cooper  died  in  the  month  of  March,  1893, 
having  made  his  last  will  on  December  31st,  1881,  by  which, 
among  other  things,  he  provided  as  follows : 

*'I  order  and  direct  that  all  mj  estate,  real,  personal  and  mixed,  shall,  dar- 
ing the  life  of  my  beloyed  wife,  Tacj  Cooper,  should  she  snryive  me,  pass 
into  her  hands,  and  be  subject  to  her  sole  management  and  control,  to  keep 
and  use  or  sell  and  dispose  of  the  same  as  she  shall  see  fit,  and  my  executors 
hereinafter  named  shall  not,  during  said  time,  be  responsible  therefor. 

"  From  and  after  the  death  of  my  wife,  should  she  surviye  me,  otherwise 
from  and  after  my  death,  all  my  estate,  real,  personal  and  mixed,  which  shall 
then  remain,  I  order  and  direct  my  executors  hereinafter  named,  or  the  sur- 
▼iyor  of  them,  to  dispose  of,  as  soon  as  conveniently  may  be  thereafter,  as 
foUows." 

The  will  then  directs  a  conversion  of  the  estate  into  cash,  and 
the  distribution  thereof  among  the  respondents  in  this  case. 

Testator's  wife,  Tacy,  survived  him  and,  under  the  terms  of 
his  will,  took  possession  and  control  of  his  entire  estate,  real  and 
personal,  and  continued  to  possess  and  enjoy  the  same  until  her 
death,  which  occurred  February  24th,  1894.  Testator's  wife 
made  no  disposition  of  any  portion  of  her  husband's  estate  dur- 
ing her  lifetime,  but  she  left  a  will  in  and  by  which,  after  direct- 
ing the  payment  of  her  debts  and  funeral  expenses,  she  gave, 
bequeathed  and  devised  all  her  property,  both  real  and  personal, 
wherever  situate  and  whatever  the  same  might  be,  to  her 
nephew,  Charles  I.  Wooster,  the  appellant  in  this  case,  to  him 
and  his  heirs  forever. 

Under  this  last-mentiotied  will,  the  appellant  claims  to  be 
entitled  to  the  whole  of  the  estate  of  Benjamin  D.  Cooper, 
which  was  in  the  possession  of  his  wife,  Tacy,  at  her  death,  his 
insistment  being  that  she  was  the  absolute  owner  thereof  by  the 
terms  of  her  husband's  will,  because  there  was  coupled  with  the 
devise  to  her  an  absolute  and  unqualified  power  to  dispose  of 
the  estate. 

The  vice-chancellor,  by  the  decree  appealed  from,  overruled 
this  claim,  and  held  that,  by  the  will  of  her  husband,  Tacy 
Cooper  took  only  a  life  interest  in  his  estate,  and  that  at  her 
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death  go  much  of  it  as  had  not  been  disposed  of  by  her  in  her 
lifetime  went  to  her  husband's  I^atees. 

I  agree  with  the  learned  vice-chancellor  in  this  construction 
of  the  will  of  Benjamin  D.  Cooper.  It  gives  to  his  wife,  by 
express  words,  a  life  estate  in  his  property,  and  then  annexes  to 
it  a  power  to  dispose  of  the  same  without  qualification  or  limita- 
tion. The  rule  that  a  devise  of  an  estate,  generally,  with  a 
power  to  dispose  of  the  same  absolutely  and  without  limitation, 
imports  such  dominion  over  the  property  that  an  estate  in  fee  is 
created,  and  that  a  devise  over  is  consequently  void,  has  one 
exception,  which  is  this :  That  where  the  testator  gives  an  estate 
for  life  only,  by  certain  and  express  words,  and  annexes  to  it 
such  a  power  of  disposal,  the  devisee  for  life  will  not  take  an 
estate  in  fee. 

This  exception  was  recognized  and  enforced  by  this  court  in 
the  case  of  Downey  v.  Borden,  7  Vr.  4^0,  and  again  in  the  case 
of  Pratt  V.  Douglass,  11  Stew.  Eq.  6SS,  and  in  the  latter  case  it 
was  declared  to  apply  to  bequests  of  personal  estate  as  well  as 
to  devises  of  realty.  These  cases  have  definitely  settled  the  law 
on  this  subject  in  New  Jersey,  and  the  propriety  of  the  rule  laid 
down  in  them  is  no  longer  open  to  discussion. 

The  decree  of  the  court  of  chancery  should  be  affirmed. 

For  affirmance — The  Chief-Justice,  Depue,  Gummebe, 
LippiNcoTT,  LuDiiOw,  Magie,  Van  Syokel,  Bbown,  Krue- 
GER,  Sims,  Talman — 11. 

For  reversal — ^None. 


54  6!i|  Florence  S.  Aspinwall,  appellant, 


Summer  D.  Aspinwall,  respondent. 

1.  In  cases  where  no  special  equities  exist,  sections  56  and  64  of  the  Chan- 
cery act  {Rev.  pp.  llSy  115)  provide  the  only  methods  by  which  a  decree  of 
the  court  of  chancery,  for  the  payment  of  a  sum  of  money  djoe  upon  a  oon- 


Digitized  by  VjOOQ  IC 


8  Dick.  Ch.]     NOVEMBER  TERM,  1895.  685 

Aspinwall  o.  Aspin¥ralL 

tract  between  tbe  parties,  can  be  enforced,  to  wit,  by  the  sequestration  of  the 
estate  of  the  defendant,  hj  fieri  fadaa  against  his  real  and  personal  pi^opertj, 
and,  in  cases  of  fraud,  by  capias  against  his  person. 

2.  Where  costs  are  directed  to  be  paid  by  an  interlocutory  order,  which  can- 
not be  enforced  by  execution,  their  payment  may  be  compelled  by  attachment 
for  contempt ;  but  where  they  are  awarded  as  an  incident  to  the  final  decree 
in  the  cause,  their  payment  can  only  be  enforced  by  those  methods  which  the 
law  designates  for  the  enforcement  of  the  decree  itself. 


On  appeal  from  an  order  of  the  chancellor. 

Mr.  Corilandt  Parker  and  Mr.  Chawneey  O.  Parker j  for  the 
appellant. 

Mr.  Samud  KaUschy  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

GUHMEBE,  J. 

The  appellant  and  the  respondent,  who  is  her  husband, 
entered  into  articles  of  agreement  providing  for  a  separation 
between  them,  in  which  the  respondent  agreed,  among  other 
things,  to  pay  to  his  wife  a  certain  sum  of  money  each  week  for 
her  support.  Upon  his  failure  to  comply  with  this  provision 
of  the  contract,  the  appellant  filed  her  bill  in  the  court  of  chan- 
cery to  compel  the  performance  by  her  husband  of  the  articles 
of  agreement,  and  particularly  the  payment  of  the  weekly  allow- 
ance stipulated  for  therein.  The  chancellor  decreed  the  perform- 
ance of  the  contract;  and  that  portion  of  the  decree  which 
directed  the  payment  by  the  husband  to  the  wife  of  the  moneys 
which  had  become  due  to  her,  under  the  stipulation  to  pay  the 
allowance,  was  affirmed  by  this  court.  Aspinwall  v.  Aspinwally 
4  Dick  Ch.  Rep.  SO^.  The  respondent  having  failed  to  pay  to 
the  appellant  the  moneys  decreed  to  be  due  to  her  under  the 
articles  of  separation,  after  service  upon  him  of  a  certified  copy 
of  the  decree  and  a  demand  for  payment,  she  applied  to  the 
chancellor  for  an  attachment  for  contempt  against  him  to  compel 
the  payment  thereof.     The  chancellor,  considering  that  an  attach- 
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ment  was  not  a  proper  method  for  the  enforcement  of  the  appel- 
lant's decree^  denied  the  application^  and  from  the  order  of  denial 
this  appeal  is  taken.  \ 

In  m  J  opinion^  the  application  for  an  attachment  was  properly 
refused.  It  is  true^  as  urged  by  counsel  for  the  appellant,  that, 
in  the  earlier  days  of  the  court  of  chancery,  the  only  method  by 
which  a  decree  for  the  payment  of  money  due  upon  a  contract 
could  be  enforced,  as  well  as  all  other  decrees  except  those  which 
were  for  the  land  itself,  was  by  process  of  contempt ;  but  that 
was  because  such  decrees  operated  only  in  personam.  This  de- 
fect in  the  law,  however,  has  been  remedied  in  this  state  by 
statute.  Rev.  pp.  llSy  115 y  §§  56 j  64*  By  these  provisions  the 
l^islature  has  clothed  the  court  of  chancery  with  power  to  en- 
force its  decree  by  the  sequestration  of  the  estate,  both  real  and 
personal,  of  the  defendant,  and  by  the  issuing  of  writs  of  Jieti 
facias  and  capias  ad  satisfaciendum  against  him ;  and  has  given 
to  the  decrees  of  that  court  which  direct  the  payment  of  a  sum 
of  money  by  one  person  to  another  the  force,  operation  and  effect 
of  judgments  at  law  in  the  supreme  court.  In  my  opinion,  the 
effect  of  this  legislation  was  to  do  away  with  the  process  of  con- 
tempt, as  a  method  of  enforcing  decrees  for  the  payment  of 
moneys  due  upon  contracts  between  the  parties,  in  cases  where 
no  special  equities  exist,  and  to  substitute  therefor  sequestration 
of  the  defendant's  estate,  the  writ  oi  fieri  facias  against  his  real 
and  personal  property,  and,  in  cases  of  fraud,  the  writ  of  capos 
against  his  person. 

The  conclusion  that  decrees  of  this  kind,  in  cases  where  there 
is  no  pretence  of  fraud,  can  ordinarily  be  enforced  in  this  state 
by  process  of  attachment,  can  only  be  reached  by  ignoring  that 
provision  of  our  constitution  which  forbids  the  imprisonment  of 
any  person  for  debt  in  any  action,  or  on  any  judgment  founded 
on  contract,  unless  in  cases  of  fraud  {Const.  Art  I.  Tf  17);  for 
the  ultimate  result  of  proceedings  for  contempt,  where  they  are 
\ised  as  a  method  of  relief  inter  partes,  is  the  imprisonment  of 
the  party  proceeded  against. 

A  similar  view  has  been  taken  by  the  courts  of  England  of  the 
effect  of  the  statute  of  Sg  and  SS  Vict.  o.  6S^  passed  for  the 
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abolition  of  imprisoDment  for  debt,  i?hich  provides  that,  with 
the  exception  of  certain  cases  mentioned  in  the  act,  no  person 
shall  be  arrested  for  making  default  in  payment  of  a  sum  of 
money.  In  the  case  of  Esdaile  v.  Vimer^  L.  B.  IS  Ch.  Div.  4Sly 
it  was  held  by  the  English  court  of  chancery  that  since  the  adop- 
tion of  that  statute  process  of  contempt  could  no  longer  be  issued 
out  of  that  court  for  the  purpose  of  compelling  a  person  to  make 
payment  of  a  sum  of  money  which  he  had  been  directed  to  pay 
by  the  order  of  that  court,  but  that  the  method  provided  by  the 
act  for  the  enforcement  of  such  orders  must  be  followed. 

It  is  contended,  on  behalf  of  the  appellant,  that  as  a  large 
part  of  the  decree  which  she  seeks  to  enforce  is  for  costs,  such 
part  is  collectible  by  proceedings  for  contempt,  even  if  the 
original  debt  cannot  be  collected  by  that  process.  But  this  con- 
tention cannot  be  sustained.  Whether  or  not  costs  can  be 
collected  by  attachment  depends  upon  the  character  of  the  order 
or  decree  which  has  been  entered  for  their  payment.  If  it  be 
an  interlocutory  or  independent  order  for  their  payment,  where, 
by  law,  an  execution  cannot  be  awarded  for  their  collection, 
then  the  party  against  whom  they  are  awarded  may  be  proceeded 
against  by  attachment;  but  if  the  costs  which  are  ordered  to  be 
paid  are  an  incident  to  the  final  decree  in  the  cause,  their  pay- 
ment can  only  be  enforced  by  those  methods  which  the  law 
designates  for  the  enforcement  of  the  decree  itself. 

The  order  appealed  from  should  be  afiBrmed,  with  costs. 

For  affirmance — The  Chief- Justice,  Garrison,  Gummere, 
LiPPrNcxyrr,  Ludlow,  Magie,  Van  Syckel,  Bogert,  Brown, 
8iM8,  Smith,  Talman — 12. 

For  reversal — None. 
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BoBEBT  C.  Hutchinson,  appellant, 

r. 

Saba  Exton  et  al.,  respondents. 

In  case  of  a  gift  hj  a  testator  of  all  his  real  and  personal  estate  to  an  execu- 
tor and  tmstee,  with  power  to  convert  the  personal  estate  into  money,  and  if 
there  be  any  sarplas  after  making  certain  appropriations  of  the  interest  and 
income,  to  pay  and  divide  the  balance  of  snch  income  amongst  the  testator^  s 
children  at  the  discretion  of  the  trustee,  and  in  case  any  child  should  die 
leaving  children,  such  children  collectively  to  take  the  parentis  share;  and 
with  a  like  power  to  sell  and  convey  any  of  the  real  estate,  and,  at  the  death 
of  the  executor  and  trustee,  directing  the  whole  estate,  real  and  personal,  to 
be  equally  divided  amongst  his  six  children,  and  in  case  of  the  death  of  any 
child  leaving  children,  such  children  to  take  collectively  the  parent's  share. 
Upon  the  death  of  the  trustee,  one  child  having  died  after  the  death  of  the 
testator  and  in  the  lifetime  of  the  trustee,  leaving  a  husband  and  one  child 
her  surviving,  such  child  being  the  person  indicated  as  donee  at  the  period  of 
distribution,  takes  the  whole  estate,  real  and  personal,  by  way  of  substitution 
under  the  will  of  the  testator,  and  the  husband  takes  nothing  as  administrator 
of  his  deceased  wife  or  as  her  next  of  kin ;  nor  is  he  entitled  to  any  interest 
as  tenant  by  the  curtesy,  since  the  wife  died  during  the  continuance  of  the 
particular  estate,  never  having  been  seized  of  the  remainder  in  fee.  Upon  the 
death  of  the  trustee  and  tenant  for  life,  the  child  of  the  deceased  wife  became 
entitled,  not  as  heir  to  her  mother,  but  as  devisee  under  the  will  of  her 
grandfather. 

On  bill  for  partition  and  accounting. 

On  appeal  from  an  order  advised  by  Vioe-Chanoellor  Biixl, 
in  Exton  v.  Hutchinson,  who  delivered  the  following  opinion  : 

The  questions  presented  arise  on  exceptions  to  the  master's 
report  made  in  pursuance  of  an  order  upon  a  bill  filed  to  ascer- 
tain and  settle  the  rights  and  interests  of  l^tees  and  devisees 
under  the  last  will  of  Adam  Exton,  deceased,  who,  at  the  time 
of  his  death,  was  possessed  of  a  large  amount  of  real  and  personal 
estate.  By  the  sixth  clause  of  his  will  he  gave  to  his  wife  all 
his  interests  in  his  real  and  personal  estate,  which  he  was  enti- 
tled to  in  a  certain  oopartnership,  and  all  other  his  real  and  per- 
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sooal  estate,  in  trust,  securing  to  his  wife  an  income  of  $3,000, 
and  enough  to  preserve  the  estate  in  proper  condition,  and  to 
divide  the  balance  of  the  income  between  his  children,  with 
power  to  withhold  any  share  and  to  pay  the  same  according  to 
her  judgment,  with  power  to  sell  or  mortgage  any  of  the  real 
estate,  or  to  sell  any  of  his  personal  estate,  excepting  only  certain 
stock — 

"  The  prooeedB  of  sDch  sales  might  be  bj  her  reinyested  in  anj  good  and 
sufficient  form,  or  she  might  be  at  liberty  to  divide  the  said  proi^eds  or  any 
portion  thereof  among  mj  said  children,  share  and  share  alike,  the  issue  of 
any  deceased  child  taking  collectively  the  share  of  such  parent" 

The  seventh  and  controlling  clause  is  as  follows : 

"  Whatever  of  said  property  may  remain  at  the  death  of  my  said  wife,  of 
real  or  personal,  or  of  principal  or  of  interest,  or  of  both  undistributed  or 
unsold  by  her,  shall  be  divided  between  my  said  six  daughters,  share  and 
share  alike,  the  issue  of  any  deceased  child  taking  collectively  the  share  of 
the  parent" 

Adam  Exton,  the  testator,  died  on  the  17th  day  of  August, 
1887,  leaving  six  children  him  surviving.  Eleanor  Hutchin- 
son, one  of  said  children,  died  on  the  6th  day  of  October,  1888, 
leaving  her  husband  and  one  child  (Ida)  her  surviving.  Eliza- 
beth, the  widow,  died  on  the  22d  day  of  March,  1894.  The 
master  reports  that  the  five  surviving  daughters  are  each  enti- 
tled to  the  equal  undivided  one-sixth  part  of  the  whole  of  said 
estate,  and  that  Robert  C.  Hutchinson,  administrator  of  Eleanor 
E.  Hutchinson,  is  entitled  to  one  equal  undivided  sixth  part  of 
said  personal  property,  and  said  Ida  E.  Hutchinson  is  seized  in 
fee  of  one  equal  undivided  sixth  of  the  said  real  estate,  subject 
to  the  said  right  of  curtesy  of  the  said  Robert  C.  Hutchinson 
therein.  The  said  defendant,  Robert  C.  Hutchinson,  is  entitled 
to  his  curtesy  in  the  said  equal  undivided  sixth  part  of  said  real 
estate  of  which  the  said  Ida  E.  Hutchinson  is  seized  as  aforesaid. 

The  said  Robert  Hutchinson,  who  is  administrator  of  the  said 
Eleanor,  was  her  husband. 

I  think  that  Robert  C.  Hutchinson  is  not  entitled  to  any  of 

44 
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the  personal  estate  as  administrator  or  otherwise,  nor  to  any 
interest  in  the  real  estate  as  tenant  by  the  curtesy. 

First,  as  to  the  personal  estate.  The  title  to  this  is  given 
absolutely  to  the  widow,  as  trustee,  during  her  lifetime,  except 
only  so  much  of  the  income  as  may  be  in  excess  of  $3,000, 
which  excess  she  may  distribute  amongst  the  six  daughters  of 
the  testator ;  or  in  case  of  the  death  of  any  daughter,  leaving 
children,  such  children  collectively  take  the  parent's  share. 
Nothing  whatever  of  the  principal  of  this  personal  estate  is  in 
any  manner  given  to  the  children  of  the  testator  during  the  life- 
time of  his  widow,  who  is  trustee.  Therefore,  at  the  death  of 
Mrs.  Hutchinson  she  had  no  right  or  title  whatsoever  in  any 
of  the  principal  of  her  father's  |  ersonal  estate.  No  part  of  this 
could  her  husband,  either  as  next  of  kin  or  as  administrator, 
possibly  lay  claim  to  before  the  death  of  the  widow,  who  held 
the  title  by  express  directions. 

At  the  death  of  the  trustee  came  also  the  period  of  the  dis- 
tribution of  the  estate  according  to  law.  Each  child  then  living 
was  entitled  to  an  equal  share  of  the  personal  estate,  and  in  case 
of  the  death  of  any,  leaving  children,  such  children  were  entitled 
collectively  to  the  share  the  parent  would  have  taken  if  living. 
Here,  then,  at  the  period  of  distribution  express  provision  is 
made  for  the  persons  who  are  to  take.  In  case  of  the  death  of 
any  child,  leaving  children,  such  children  are  substituted  in  the 
place  of  the  parent.  I  think  this  case  is  clearly  governed  by 
that  of  Crane  v.  BoUeSy  4  Dick.  Ch.  Rep.  S78;  Dawson  v. 
Schaffer,  SO  AU.  Rep.  91^  affirmed  at  the  last  term  of  the  court 
of  errors ;  Wood  v.  BuOard,  S5  N.  E.  Rep.  67.  This  being  so, 
the  exceptions  to  the  master's  report  should  be  sustained. 

The  qualifications  or  conditions  of  the  wife's  interest  in  lands 
necessary  to  give  rise  to  a  tenancy  by  the  curtesy  are  not  presented 
in  this  case. 

Bouv.  L.  Did.  p.  478  says : 

'^An  estate  by  the  curtesy  is  an  estate  for  life,  created  by  act  of  law,  which 
is  defined  as  follows :  When  a  man  marries  a  woman,  seized  at  any  time  dariog 
the  coverture  of  an  estate  of  inheritancei  in  severalty,  in  coparcenary  or  in  com- 
mon and  has  issae  by  her  bom  alive,  and  which  might  by  possibility  inherit 
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the  same  estate  as  heir  to  the  wife,  and  the  wife  dies  in  the  lifetime  of  the 
husband,  he  holds  the  lands  during  his  life  bj  the  curtesy  of  England.''  4 
KenL  Omurr. 

The  second  condition  in  this  definition  is  that  of  seizin.  The 
wife  must  be  seized  of  an  estate  of  inheritance.  According  to 
the  English  rule  it  must  be  a  seizin  in  deed. 

I  understand  the  rule  in  this  country  to  be  that  the  husband 
is  entitled  to  his  curtesy  in  lands  in  which  the  wife  at  any  time 
had  the  right  of  immediate  possession,  as  in  case  the  wife  is 
entitled  to  a  remainder  in  fee,  and  the  tenant  for  life  should  die 
on  the  first  day  of  the  month,  the  wife,  though  dying  imme- 
diately thereafter,  her  seizin  would  be  such  as  to  enable  the 
surviving  husband  to  claim  curtesy,  either  a  co-tenant  or  lessee 
being  in  actual  possession.  Mr.  Kent  says  that  the  law  vests  the 
estate  in  the  husband  immediately  upon  the  death  of  the  wife, 
without  entry.  4  -^<^  Cbm.  *£9;  1  Washb,  Real  Prop.  {4th 
ed.)  17 4,  In  this  case  the  title  to  the  real  estate,  as  well  as  to 
the  personal,  was  absolutely  vested  in  the  trustee  during  her  life. 
It  is  very  clear  that  no  title  whatsoever  vested  in  any  of  the 
children  of  the  testator  during  the  lifetime  of  the  trustee.  The 
trustee  not  only  had  the  power  of  selling  and  giving  title,  but  the 
title  itself.  It  is  true  it  may  be  said  that  each  child  had  a  con- 
tingent interest  dependent  wholly  upon  surviving  the  tenant  for 
life,  in  case  the  tenant  for  life  did  not,  under  the  power  to  sell, 
execute  such  power.  Hence  the  enjoyment  of  seizin  of  the  fee 
was  dependent  upon  the  children  surviving  the  tenant  for  life, 
and  also  upon  the  failure  of  the  tenant  for  life  executing  the 
power  to  sell  committed  to  her. 

This  condition  of  survivorship  necessary  to  the  seizin  of  the 
fee,  contemplated  by  the  law,  did  not  arise  in  the  case  of  Mrs. 
Hutchinson,  she  having  died  previous  to  the  death  of  the  tenant 
for  life.  No  estate  of  inheritance  having  come*to  her,  she  never 
was  seized  of  any  right  of  possession  of  any  estate  whatsoever, 
either  legal  or  equitable.  Consequently,  she  comes  not  within 
any  definition  providing  for  the  right  of  tenancy  by  the  curtesy. 
2  Black.  Ccm.  186,  187;  Co.  Litt.  89  b;  8  Co.  S^,  In  the 
Johnson  edition  of  8  Boo.  Abr.  {1868)  p.  IS^  the  principle  is  thus 
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plainlj  ezpniesed :  '^  The  estate  and  seisin  of  the  wife  ought  to 
hepn  some  time  daring  the  oovertore,  so  the  words  of  the  law 
import.'^  It  was  expressly  decided  in  Somer  v.  Partridge^  2 
AUo.  47 y  that  ^^  tenancy  by  the  curtesy  must  come  out  of  the 
inheritance  and  not  out  of  the  freehold.  A  tenancy  by  the 
curtesy  is  a  continuation  of  the  inheritance  in  the  husband. 
There  can  be  no  tenancy  by  the  curteqr  where  the  children  take 
by  virtue  of  a  remainder  over  and  not  by  descent  from  thar 
moth^.  To  entitle  the  husband  to  be  tenant  by  the  curtesy  the 
inheritance  must  descend  upon  the  children.'^  In  Barker  v. 
Barker^  g  Sim.  950 j  it  was  decided  "  a  devise  to  A  and  her  heirs ; 
but  if  she  died  leaving  issue,  then  to  such  issue  and  their  heirs. 
A  died  leaving  issue.  Hdd^  that  her  husband  was  not  entitled 
to  be  tenant  by  the  curtesy.^'  In  8Uad  v.  PUOt^  18  Beav.  50,  it 
was  decided  that  ^*  there  is  no  estate  by  the  curtesy  issuing  out 
of  an  estate  pur  auire  vie.  The  seisin  of  the  wife  must  be  an 
actual  seisin  or  possession  of  the  lands ;  not  a  bare  right  to  pos- 
session which  is  a  seisen  in  law  but  an  actual  possession  which  is 
a  seisin  in  deed.  And  therefore  a  man  shall  not  be  tenant  by 
the  curtesy  of  a  remainder  or  reversion.*'  g  BlcLok.  Com.  197; 
Gibbon  y.  Eyden,  7  L.  B.Eq.  Cos.  S71;  S8  Law  Jour.  Ch.  977. 

In  considering  this  question  in  the  case  of  Hearle  v.  Green" 
book,  S  A(k.  695,  716,  Lord-Chancellor  Hardwicke  said :  '^  But 
considering  what  is  necessary  to  make  a  tenant  by  the  curtesy; 
the  wife  must  have  the  inheritance,  and  there  must  be  likewise 
a  seisin  in  deed  in  the  wife  during  coverture.'^  As  to  this  seism 
in  deed  referred  to  in  the  English  law,  I  think  that  the  rule  laid 
down  by  Chancellor  Kent,  as  above  quoted,  is  to  be  rq;arded  as 
controlling  in  this  country. 

4  Kent  Com.  S9  sBiy^ : 

^The  wife  according  to  the  English  law  must  have  been  aeind  in  ftct  and 
in  deed  and  not  merely  of  a  seizen  in  law  of  an  estate  of  hiberitanoe,  to  entitle 
the  husband  to  his  curtesy.  The  possession  of  the  lessee  for  years  is  the  pos- 
session of  the  wife  as  reversioner ;  bat  if  there  be  an  ontstanding  estate  for 
life,  the  hosband  cannot  be  tenant  by  the  curtesy  of  the  wife's  estate  in  rerer- 
aion  or  remainder,  unless  the  particular  estate  be  ended  during  the  coverture. 
This  is  still  the  general  rule  at  law,  though  in  equity  the  letter  of  it  has 
been  relaxed  by  a  free  and  liberal  oonstruotion.    The  eircumstancea  of  this 
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K>imtr7  have  jostlj  required  some  qoalifications  of  the  strict  letter  of  the  role 
relative  to  a  seizin  in  fact  by  the  wife ;  and  if  she  be  owner  of  waste  unculti- 
vated land,  not  held  adversely,  she  is  deemed  seized  in  &ot  so  as  to  entitle  her 
husband  to  his  right  of  curtesy." 

1  Washb.  Beat  Prop.  {4ih  ed)  16S,  166, 173. 
This  view  sustains  the  fbrther  ezoeptions      I  will  advise 
accordingly,  with  costs. 

Mr.  Oarret  D.  W.  Vroom,  for  the  appellant. 

Mr.  Barton  B.  HutehiMon,  for  the  respondents. 

Per  Curiam. 

Order  affirmed,  for  the  reasons  given  in  the  court  of  chancery. 

For  affirmance — ^The  Chiep-Justice,  Depue,  Guhmere, 
LippiNcoTT,  Ludlow,  Magie,  Van  Syckel,  Bogert, 
Brown,  Smith,  Taljcan — 11. 

For  reversal — ^None. 


SoDMAK  M.  Price  cit  al.,  appellants, 

I  53    0081 

62    7391 
^.  lag   740l 

Anna  M.  Forrest,  administratrix,  et  al.,  respondents. 

On  appeal  from  an  order  of  the  chancellor,  whose  opinion  is 
reported  in  Forrest  v.  Price,  7  Dick.  Ch.  Rep.  16. 

Mr.  Flavel  McOee,  for  the  appellants. 

Mr.  Oortlandt  Parker,  for  the  respondents. 
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Henninger  v.  Heald. 

Per  Curiam. 

Order  affirmed^  for  the  reasons  given  by  the  chancellor. 

For  affirmance — The  Chief-Justice,  Depue,  Gummere, 
LiPPiNcoTT,  Ludlow,  Magib,  Van  Syckel,  Brown,  Krue- 
GBR,  Sims,  Smith,  Talman — 12. 

For  reversal — None. 


WrixiAM  R.  Henninger  et  al.,  appellants, 

V. 

Charles  E.  Hbald  et  al.,  respondents. 

On  appeal  from  a  decree  advised  by  Vioe-Chancellor  Bird, 
whose  opinion  is  reported  in  Henninger  v.  Heatd,  7  IHcL  Ok 
Rep.  431. 

Mr.  Theodore  Little^  for  the  appellants. 

Mr.  Frederic  W.  Stevens  and  Mr.  B.  Wayne  Parker,  for  the 
respondents. 

Per  Curiam. 

Decree  affirmed,  for  the  reasons  given  in  the  court  of  chancery. 

For  affirmance — ^The  Chief-Justice,  Garrison,  Ludlow, 
Magie,  Bogert,  Brown,  Smith,  Krueger,  Talman — 9. 

For  reversal — None. 
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63   605 
63    248 

Ajtobew  Otterson  et  al,  appellants,  g  ^| 

Sarah  M.  Hall,  respondent. 

On  appeal  from  a  decree  advised  by  Vice-Chaneellor  Green, 
whose  opinion  is  reported  in  Hcdl  v.  Otterson,  7  Dick  Ch,  Rep. 


Mr.  Peter  V.  Voorhees  and  Mr.  £Vank  T.  Lloyd  (of  the  Phila- 
delphia  bar),  for  the  appellants. 

Mr.  Frederic  W.  StevenSy  for  the  respondent. 

Per  Curiam. 

Decree  aflSrmed,  for  the  reasons  given  in  the  court  of  chancery. 

For  qffii'mance — The  Chief-Justice,   Bogert,  Brown, 
Krueger,  Smith,  Talman — 6. 

For    reversal  —  Depue,    Garrison,    Ludlow,    Magie, 
Sims — 5. 
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AGhRBBMBNT. — ^1.  W.,  the  holder  of  a  mortgage  upon  the  lands 
of  T.,  delivered  to  T.  a  written  memorandum  as  follows :  "I  agree 
with  you  to  assign  your  *  *  *  mortgage  *  *  *  to  any  party 
you  may  desire,  in  consideration  of  receiving  from  you  or  them  the 
sum  of  $250.  *  *  *  I  do  this  in  consideration  of  the  taxes,  as- 
sessments and  charges  you  have  already  paid  and  now  due  on  the 
property/'    Isham  v.  Thxbassok 10 

2. The  administrator  of  W.  repeatedly  called  upon  T.  to  pay  the 

$250  and  take  an  assignment  of  the  mortgage.  T.  expressed  a  will- 
ingness to  do  so,  but  failed  to  produce  the  money.  After  T.  had  hsd 
ample  opportunity  to  pay  the  money  and  take  the  sssignment,  the 
administrator  assigned  the  mortgage  to  I.,  who  brought  suit  to  fore- 
close it.  Thereupon  T.  tendered  I.  $250  and  demanded  an  assign- 
ment of  the  mortgage. — Held,  that  the  memorandum,  regarded  as  a 
premise  to  assign,  was  not  supported  by  valuable  consideration,  and 
that,  regarded  as  an  offer  to  assign,  it  was  so  conditioned  that  the  only 
binding  acceptance  of  the  offer  was  the  payment  or  tender  of  the 
$250,  and  that,  as  the  offer  was  voluntary,  it  could  be  withdrawn  at 
any  time  before  acceptance  as  aforesaid.    Id 10 

ATTAOHMBNT.—l.  The  claim  of  an  attaching  creditor,  a  citizen  of 
New  Jersey,  will  be  preferred  to  that  of  the  assignee,  a  resident  of 
another  state,  who  claims  under  an  assignment  for  the  benefit  of  cre- 
ditors, and  consequently  to  one  who  claims  under  such  assignee  by 
virtue  of  a  bona  fide  purchase  subsequent  to  the  levying  of  the  attach- 
ment.   Hughes  v,  Lambebtvuxe  Electbic  Light  Co 485 

2. Complainant,  a  fire  insurance  corporation  created  by  the  laws 

of  Connecticut,  and  doing  business  by  an  agent  in  New  Jersey  and 
also  in  Pennsylvania,  and  having  voluntarily  subjected  itself  to  suit 
in  the  Peimsylvania  courts,  by  service  of  process  upon  its  agent  there, 
became  indebted  to  a  resident  of  New  Jersey,  upon  a  loss  by  fire 
occurring  in  New  Jersey.  A  creditor  of  the  New  Jersey  creditor, 
who  resided  in  Massachusetts,  sued  out  of  a  court  of  Pennsylvania 
a  writ  of  foreign  attachment  against  the  resident  of  New  Jersey,  and 
served  the  same  upon  the  agent  of  complainant  in  Pennsylvania. 
Afterwards  the  resident  of  New  Jersey  assigned  his  claim  against 
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complainant  to  another  resident  of  New  Jenej,  who  saed  complain- 
ant in  a  New  Jersey  court  of  law  to  recover  the  amount  due  from 
complainant  to  its  creditor  in  New  Jersey.  Whereupon  complain- 
ant filed  its  bill  of  interpleader  in  this  court,  and  paid  the  amount 
of  its  debt  into  court  After  which  the  Massachusetts  creditor  and 
the  New  Jersey  assignee  interpleaded. — Hdd,  that  the  proceedings 
in  the  Pennsylvania  court  gave  the  Massachusetts  creditor  a  lien 
upon  the  debt  superior  to  the  right  of  the  assignee.  National 
Fax  IirsuBAKCE  Ck>.  V.  Chambebs 468 

8. The  rule  that,  in  order  to  give  a  court  jurisdiction  in  cases  of 

foreign  attachment,  the  res  must  be  within  the  territorial  jurisdiction 
of  the  court,  applies  only  to  tangible  chattels  capable  of  actual  seiz- 
ure and  not  to  chosee  in  action.    JiL 468 


c. 

OASBS   ORinOISED. 

American  Union  Telegraph  Co.  v.  Town  of  Harrison,  4  Stew.  £q.  627. 

Bistinguithed,  Township  of  Franklin  v.  Nutley  Water  Co 601 

Ashton  V,  Wilkinson,  227. 

Affirmed 227 

Aspinwall  v.  AspinwalL 

Affirmed^  Aspinwall  v.  Aspinwall 684 

Baker,  Receiver,  v.  Guarantee  Trust  and  Safe  Deposit  Co. 

Affirtnedy  Steelman  v.  Baker. 672 

Baker,  Receiver,  v.  Guarantee  Trust  and  Safe  Deposit  Co. 

i^everaee/,  Physick  v.  Baker. „ 673 

Berry  v.  Potter,  7  Dick.  Ch.  Rep.  664. 

Bewraedy  Potter  v.  Berry. .• , 151 

Bradbury  v.  Mutual  Reserve  Fund  Life  Association. 

Beveraed,  Mutual  Reserve  Fund  Life  Association  r.  Bradbury.....  306 
Broadway  Bank  o.  Perrine. 

Beveraed^  Perrine  v.  Broadway  Bank 221 

Brown  t;.  Riverside  Bridge  and  Iron  Works. 

Reveraedf  Feder  v.  Van  Winkle 370 

Central  Bank  v,  Hume,  128  IT.  a  195. 

Distinguishedj  Merchants'  &c  Transportation  Co.  v.  Borland 282 

Congdon  v.  Rowan. 

Affirmedf  Rowan  v.  Congdon • • • 385 

Cooper  V.  Wooster. 

Affirmed,  Wooster  r.  Cooper. 682 

Dawson  v,  Schaefer,  7  Dick.  Ch.  Rep.  341. 

Affirmedf  Schaefer  t;.  Dawson .•..•..••...•.• , 238 

Dodson  V.  Sevars,  7  Dick.  Ch.  Rep.  611. 

Beveraedf  Sevars  v.  Dodson .••• 633 
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Dorsheimer  r.  Borback,  8  C.  E.  Gr.  48. 

FoUowedy  Borough  of  Bntherford  v.  Aljea 580 

Douglass  V.  Phoenix  Insurance  Co.,  138  N.  Y.  209. « 

CrUieised,  National  Fire  Insurance  Co.  v.  Chambers. 469 

Exton  V.  Hutchinson. 

Affirmed,  Hutchinson  v.  Exton 688 

Faiichild  v.  Fairchild. 

Bevenedy  Fairchild  o.  Fairchild^ 678 

Fonnan  v.  Mauley,  7  Dick.  Ch.  Bep.  712. 

Affirmed 155 

Forrest  v.  Price,  7  Dick.  Ch.  Bep.  16. 

4^!mf<f,  Price  «.  Forrest 698 

Glorieux  r.  Schwartz. 

Affirmed. 231 

Guarantee  Trust  and  Safe  Deposit  Ca  v.  Jenkins. 

Bewenedy  Jenkins  v.  Guarantee  Trust  and  Safe  Deposit  Co 195 

Hall  V.  Otterson,  7  Dick.  Ch.  Bep.  522. 

Affirmed,  Otterson  v.  Hall 695 

Hanoe's  Administrators  v.  Wain. 

Affirmed,  Wain  v.  Hance. 660 

Henninger  v.  Heald,  7  Dick.  Ch.  Bep.  481. 

Affirmed,  Henninger  v.  Heald......... • 694 

Hojt  V.  Thorn,  8  Halst  Ch.  9. 

Overrvied,  Kirkpatrick  v.  Post 591 

Eirkpatrick  v.  Post 

Affirmed,  Post  v.  Eirkpatrick. 591 

lindslej  v.  Dodd. 

JReveraed,  Dodd  v,  Lindslej 69 

lisiewski  v.  Boettner. 

Affirmed,  Schmid  v.  LisiewskL 670 

Medingo.  Boe. 

Affirmed,  Boe  «.  Meding. 350 

Merchants'  &c  Transportation  Co.  v.  Borland,  282. 

FoUowed,  Borough  of  Bntherford  v.  Alyea 580 

Montgomery  o.  Phillips. 

Beverted. 208 

Morris  et  al.  o.  Higbee. 

Bevermd,  Higbee  v,  Morris. 173 

Mutual  Life  Ins.  Co.  v.  Pinner,  16  Stew.  £q.  52. 

FoUowed,  Eirkpatrick  v.  Post 691 

National  Docks  and  By.  Co.  v.  Penna.  B.  R  Co. 

Reverted,  Penna.  B.  B.  Co.  t>.  National  Docks  &c.  By.  Co.« 178 

N.  J.  Bdg.,  Loan  and  In  v.  Co.  v.  Cumberland  L.  and  I.  Co. 

Reversed,  Cumberland  L.  and  I.  Co.  v.  N.  J.  Bdg.,  L.  and  In  v.  Co.,  644 
Pennoyer  v,  Neff,  95  U.  S.  714. 

AJpproved,  Eirkpatrick  v.  Pott 591 
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Baritan  Township  v.  Port  Beading  R  R  Co.,  4  Dick.  Gh.  Bep.  11. 

DitUnguishedj  Township  of  Franklin  v,  Nntlej  Water  Ck> 601 

Schnitsius  v,  Baiiej. 

Affirmed^  Bailej  v.  Schnitados. 286 

Btanton  Mfg.  Go.  v.  McFarland,  7  IHck.  Ch.  Bep.  86. 

Affirmed,  McFarland  v.  Stanton  M%.  Ck>.« 649 

Standish  v.  Baboock,  7  Bick.  Ch.  Bep.  628. 

iZtfMraecf,  Baboock  V.  Standish. 376 

Btarkej  v.  Fox,  7  Dick.  Ch.  Bep.  768. 

Affirmed 289 

Stockton  v.  Anderson,  13  Stew.  Eq.  486. 

Followed,  Trenton  Passenger  Bailwmy  Co.  «.  Wilson 577 

Swift  V.  Pidoock,  6  Dick.  Ch.  Bep.  406. 

Affirmed 288 

United  Security  &c.  Co.  «.  Vandegrift»  6  Dick.  Ch.  Bag,  40a 

Followed,  Borough  of  Bntherford  v.  Aljea 680 

West  Jersey  Title  and  Goaranty  Co. «.  Barber,  4  Dick.  Ch.  Bep.  474. 

Beoereed,  Barber  v.  West  Jersey  Title  and  Guaranty  Co 158 

West  Jersey  Traction  Co.  v.  Camden  Horse  Bailroad  Co.,  7  Dick. 
Ch.  Bep.  452. 

Affirmed 168 

West  Jersey  Traodon  Co.  «.  Camden  Horse  Bailroad  Co.,  7  Dick. 
Ch.  Bep.  452. 

Beversed,  Scott «.  Camden  Horse  Bailroad  Co 168 

Whitehead  v.  Hamilton  Bubber  Co.,  454. 

Affirmed,  Magowan  v.  Baird. 666 

OHATTMi  MOBTGAGB.— 1.  The  fourth  section  of  the  Chattel 
Mortgage  act  of  May  2d,  1886,  applies  not  alone  to  "judgment  credi- 
tors," but  to  all  creditors  of  the  mortgagor.    Bos  v.  Mediko... 350 

2. Under  the  said  fourth  section,  unless  the  mortgagee  takes  posses- 
sion or  records  his  mortgage  immediately,  his  mortgage  is  postponed 
as  to  all  creditors,  whether  they  became  such  before  or  after  the  mort- 
gage is  recorded  or  possession  taken.    Id..,, 350 

8. Immediate  possession  or  immediate  recording  means  as  soon  as 

may  be  by  reasonable  diligence  and  dispatch  under  the  circumstances 
of  the  case.     Id. 350 

4. The  ninth  section  of  the  act  of  1885  has  a  twofold  purpose: 

First,  it  changed  the  previously-existing  law  requiring  a  mortgage  to 
be  refiled,  by  providing  that  when  once  recorded  according  to  the 
act,  it  should  be  valid  until  canceled;  second,  it  enables  the  mort- 
gagee, who  fails  to  record  his  mortgage  immediately,  to  preserve  his 
lien  as  against  all  persons  who  become  creditors  of  the  mortgagor 
after  the  mortgage  is  actually  recorded,  and  in  that  respect  puts  him 
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OHATTBIi  MOBTQAGB— Cbnttnued.                                            page. 
on  the  same  footing  with  one  who  poichaMS  or  takes  a  mortgage  after 
the  prior  mortgage  is  recorded.    Id. 850 

5. A  chattel  mortgage  had  annexed  thereto  an  affidavit  made  in 

Pennsylvania,  before  a  notary  public  of  that  state,  bat  the  jurat  did 
not  contain  a  recital  that  the  officer  taking  the  affidavit  was  a  notary 
pablic,  as  provided  for  in  section  5  of  the  Oaths  act  Bev,  p,  740, — 
Hdd^  that  the  mortgage  had  annexed  thereto  an  affidavit  within  the 
meaning  of  section  4  of  the  Chattel  Mortgage  act  (J2ev.  8ufp,  p.  491)^ 
and  was  not  void  as  to  the  creditors  of  the  mortgagor  for  lack  of 

soch  redtal  in  the  jurat.    Maoowah  v.  Baibd. 666 

Su  Statutsb,  2. 

OHATTBLS— &e  FdctubeBi  1-6. 

OONDBMKATION  OF  LAND— 1.  Private  corporations  organized 
and  establishing  plants  for  the  purpose  of  supplying  a  city  with  water, 
are  subject,'  under  the  statute,  to  the  exercise  of  the  right  or  power 
of  eminent  domain,  and  cities  in  which  they  are  located  may,  in 
case  of  failure  to  agree  upon  the  consideration  to  be  paid  therefor, 
proceed  to  condemn  such  plants  for  the  purpose  of  supplying  the  city 
with  water.    Bbadt  v.  Atlaittio  City. •• 440 

2.  —^^  No  fraud  appearing,  and  the  legislature  conferring  the  right  to 
a  water  company  to  sell  and  convey,  and,  in  case  of  failure  to  agree, 
also  conferring  the  right  upon  the  dty  to  condemn  such  proceedings 
of  condemnation  confirmed  by  a  legal  tribunal,  cannot  be  annulled 
by  a  court  of  chancery  at  the  instance  of  a  stockholder.    li 440 

OONTBMPT— tSee  Coers;  Practice,  6. 

OOKTRAOT. — 1.  A  contract  for  the  sale  of  land  contained  this  provi- 
sion :  "  Said  party  of  the  second  part  [O'Connor]  shall  have  posses- 
sion of  said  premises  on  the  14th  day  of  May,  1894,  and  in  the  event 
of  the  failure  of  said  parties  of  the  first  part  to  deliver  the  deed  at 
the  time  and  in  the  manner  hereinafter  referred  to,  the  said  parties 
of  the  first  part  hereby  agree  to  repay  to  said  party  of  the  second 
part  the  said  sum  of  $260,  heretofore  paid  as  part  of  the  considera- 
tion money,  and  in  addition  thereto,  such  sum,  not  exceeding  $1,260, 
as  said  party  of  the  second  part  shall  have  paid  upon  the  examina- 
tion or  guarantee  of  the  title  to  said  premises,  or  in  the  repair,  im- 
provement or  furnishing  of  the  building  or  ground,  or  the  survey 
thereof,  or  shall  have  in  any  way  incurred  or  expended  in  the  pre- 
paration for  the  purchase  of  and  taking  of  title  to  said  premises,  not 
exceeding  the  said  sum  of  $1,260,  such  payment  to  be  accepted  by 
said  party  of  the  second  part  as  liquidated  damages  for  any  breach  of 
this  agreement  by  the  said  parties  of  the  first  part ;  and  in  event  of 
the  Mlure  of  said  parties  of  the  first  part  so  to  deliver  said  deed  at 
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the  time  herein  stated,  said  party  of  the  second  part  herebv  agrees  to 
surrender  possession  of  said  premises  within  fifteen  days  from  Jone 
26th,  1894,  to  James  TyrreU,  one  of  said  parties  of  the  first  part 
hereto.  And  said  party  of  the  second  part  shall  not,  under  any  cir- 
cumstances, be  held  to  be  liable  for  any  rental  for  the  occupancy  of 
said  premises."    CConnob  r.  Tybkkll. 15 

2. The  parties  of  the  first  part  arbitrarily  refused  to  deliver  the 

deed. — Heldj  that  the  repayment,  stipulated  as  liquidated  damages, 
was  not  provided  for  the  case  of  such  a  breach  of  the  contract,  but 
for  failure  after  bona  fide  efibrt  to  make  title  to  the  purchaser ;  hence, 
in  the  absence  of  the  appearance  of  such  failure,  that  the  question 
whether  equity  will  specifically  enforce  the  performance  of  a  con- 
tract in  which  liquidated  damages  are  agreed  upon  for  its  breach, 
does  not  arise.     Id 15 

3. A  father  promised  his  son  that  if  the  latter  would  live  witli  and 

work  for  him  during  the  father's  lifetime,  he  would  devise  to  him 
certain  lands,  and  about  eighteen  months  before  he  died  made  his 
will  accordingly.  Afterwards,  and  nine  days  before  he  died,  being 
very  feeble  in  mind  and  body,  and  laboring  under  a  delusion  afl  to 
liis  son's  conduct,  he  made  a  voluntary  conveyance  of  a  part  of  the 
lands  to  two  of  bis  grandchildren,  who  were  in  personal  attendance 
upon  him.  The  son  fully  performed  the  conditions  of  his  father^s 
promise. — Heldj  the  conveyance  must  be  set  aside  as  against  tlie  son. 
Kastell  V,  Htllman M 49 

4. Where  a  house  is  built  oy  contract,  and  it  is  necessary  to  refer 

to  the  specifications  to  ascertain  what  part  of  the  labor  is  to  be  per- 
formed, or  what  materials  are  to  be  furnished  by  the  contractor,  the 
specifications  should  be  filed  with  the  contract,  but  if  the  contract 
provides  that  the  contractor  shall  do  all  the  work,  and  furnish  all  the 
materials,  it  is  not  necessary  to  file  the  specifications.  Fbebdman  v. 
Sandknop 248 

5. Inftmcy  is  no  defence  to  a  suit  upon  a  contract,  the  consideration 

of  which  was  money  actually  advanced  to  the  infant,  upon  his  falsely 
representing  himself  to  be  of  age,  such  representation  being  relied 
tipon  by  the  lender.  Pembektosi  Building  -a^d  Loan  Association 
r.  Adams. ^..•.•.. 258 

6. A  court  of  equity  will  not  permit  a  defendant  to  protect  himself 

against  the  enforcement  of  a  contract,  under  which  he  has  secured  a 
loan  of  money,  under  the  plea  of  infancy,  without  returning  the 
money  loaned.     Id 258 

7. A  bill  which  rests  on  the  all^;ation  that  the  complainant's 

intestate  gave  a  certificate  of  stock  to  the  defendant  in  oonsideratioo 
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for  her  living  thereafter  in  illicit  relations  with  him,  and  which 
prays  for  a  surrender  of  such  certificate,  will  be  stricken  out  on 
motion,  because  it  shows  that  the  contract  was  illegal  and  immoral. 
Brindley  V,  Lawton 269 

8.  —  An  executory  contract  made  on  Sunday  is  absolutely  void  and 
incapable  of  ratification,  and  any  dealings  between  the  parties  upon 
the  basis  of  it  will,  so  far  as  completed,  be  treated  as  the  voluntary 
acts  of  the  parties  which  cannot  be  disturbed,  and  so  far  as  not  com- 
pleted must  be  dealt  with  as  if  no  such  contract  had  been  ever  made. 

GSNKE&T  V.  WUESTNKB. 302 

9. A  stakeholder  or  costodian  of  a  fund  who  makes  a  contract  with 

a  claimant  to  the  fund  for  a  payment  to  the  claimaut  of  a  portion 
thereof,  in  consideration  of  retaining  the  balance  for  himself,  cannot, 
in  a  suit  on  the  contract  and  in  the  absence  of  express  provisions 
therein,  require  the  complainant  to  bring  in  other  claimants  to  the 
fund  or  require  an  abjudication  upon  the  rights  of  these  claimants, 
or  other  possible  claimants  to  the  fund,  as  precedent  to  a  right  of 
recovery  under  the  contract     Ludlow  v.  Stkono 82(( 

10.  —  The  contract  in  this  case  held  not  to  contain  such  provisions 
for  adjudicating  upon  the  rights  of  other  claimants  to  the  fund,    /d,  826 

11. The  stakeholder  cannot  impose  additional  terms  or  conditions 

by  his  agreement  with  another  claimant  to  the  fund,  made  subse- 
quent to  the  contract  and  without  the  consent  of  the  claimant  with 
whom  he  has  contracted.    Id, 826 

12. A,  a  corporation,  entered  into  a  contract  with  B,  that  B  should 

at  his  own  expense  erect  and  operate  a  soda  fountain  in  the  store  of 
A,  and  that  B  should  receive  eighty-five  and  A  fifteen  per  cent  of 
the  gross  receipts,  and  that  the  contract  should  exist  for  three 
years. — Hddy  that  the  contract  was  not  rescinded  by  a  decree  that  A 

was  insolvent    Bollbs  v.  Crescent  Bbuo  and  Chemical  Co 614 

See  Principal  and  Agent. 

OONVBYANOB  See  CoNTRACia,  2,  8. 

CORPORATIONS— 1.  Although  it  appears  by  the  first  part  of  the 
seventieth  section  of  the  act  respecting  corporations  that  either  the 
insolvency  of  a  corporation  or  its  suspension  of  business  for  want  of 
funds  to  carry  on  the  same,  supported  by  proper  proof,  is  ground  for 
the  court  to  institute  an  inquiry  preliminary  to  the  issuing  of  an 
injunction  and  the  appointment  of  a  receiver,  nevertheless  by  the 
subsequent  provisions  of  the  same  section  the  insolvency  and  tlie 
resumption  of  business  are  so  collectively  presented  that  it  must 
i^pear  to  the  satisfaction  of  the  court  that  the  corporation  is  not  only 
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insolvent  bot  that  it  is  not  abont  to  resume  its  business  with  safety  to 
the  public  and  advantage  to  the  stockholders,  before  it  can  issue  an 
injunction  or  appoint  a  receiver.    Cook  v,  £a8t  Tbenton  Pottery 
Co. 29 

2. The  suspension  of  business  by  a  corporation,  even  though  it 

does  not  appear  that  it  is  about  to  resume  in  a  short  time,  when  it  is 
not  clearly  established  that  the  corporation  is  insolvent,  does  not 
afford  sufficient  warrant  for  the  court  to  assume  jurisdiction,  insol- 
vency being  regarded  as  ap  absolutely  essential  ingredient  or  hct 
both  in  pleading  and  proof.    JUL 29 

8. A  board  of  directors  of  an  insolvent  corporation  cannot,  by 

mortgage  upon  the  corporate  property,  secure  one  of  the  directors  the 
payment  of  an  antecedent  debt  due  by  the  company  to  such  director, 
or  a  previous  liability  incurred  by  such  director  for  the  corporation. 

MONTGOMEBY  V,  PHCLliFS 203 

4. A  mortgage  was  made  by  a  solvent  company  to  one  of  its 

directors,  under  an  arrangement  that  such  mortgage  should  be  kept 
from  record  for  the  purpose  of  strengthening  the  credit  of  the  com- 
pany, while  the  directors  should  test  the  success  of  the  corporate 
business  at  the  risk  of  fhtnre  creditors,  and  the  mortgage  was  not 
recorded  until  the  corporation  became  insolvent — Hdd^  that  such 
mortgage  was  fraudulent.    Id,.... 203 

5. At  the  suit  of  individual  stockholders  of  a  corporation,  a  trans- 
action of  the  directors,  which,  though  intra  vires  and  lawfol  in  itself, 
is  executed  by  them  and  the  person  with  whom  they  deal,  in  pursu- 
ance of  a  scheme  to  make  and  perpetuate  themselves  directors  in  the 
control  of  the  company,  and  is  conspicuously  unwise  and  usurious  to 
the  corporation  and  its  stockholders,  will  be  set  aside  in  equity. 
WiLDSs  V.  Bubal  Homestkad  Co., 425 

6. In  the  absence  of  authority  for  that  purpose,  the  president  of  a 

street  railway  company  cannot  contract  with  a  third  party,  so  as  to 
bind  the  company,  to  suspend  the  running  of  its  cars  and  the  cutting 
or  the  elevation  of  its  wires  so  that  such  party  may  move  a  large 
building  upon  and  along  its  tracks  one  hundred  and  eleven  feet  or 
moie,  in  order  to  cross  the  same.  Millyillb  Traction  Co.  t, 
Goodwin 448 

7. The  court  of  chancery  has  the  right,  in  proceedings  to  wind  up 

the  afiairs  of  insolvent  corporations,  to  direct  the  receiver  to  make  a 
call  upon  subscribers  to  pay  up  their  unpaid  subscriptions  to  the  capi- 
tal stock.    Barkalow  «.  ToTTEN 573 
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8. Where  such  call  has  been  made  by  the  receiver,  nia  right  of 

action  against  such  subscribers  is  a  legal  right  to  be  pursued  in  a 
court  of  law.     .flood,  Receiver^  v.  McNaughim^  $6  Vr,  4^5.    Id 673 

9. An  objection  to  the  jurisdiction  of  the  court  of  equity  that  the 

remedy  at  law  was  complete  and  raised  by  the  answer  will  be  sus- 
tained at  the  hearing.    Id 573 

10. The  proceeding  against  a  corporation,  whether  domestic  or 

foreign,  under  sections  70  and  72  of  the  Corporation  act  {Bev,  p.  189), 
is  a  proceeding  in  rem  of  a  summary  character,  a  receiver  may  be  ap- 
pointed with  or  without  notice,  and  the  corporation  cannot,  on  motion, 
raise  the  question  whether  the  court  can  acquire  jurisdiction  by  pub- 
lication and  notice  to  make  a  decree  of  insolvency.  Albert  v. 
Clarendon  &c.  Co 623 

11. A  motion  to  dismiss  the  bill  for  want  of  equity  is  equivalent  to 

filing  a  demurrer  and  amounts  to  such  an  appearance  as  confers  juris- 
diction.    Id 628 

12. It  is  not  necessary  that  a  bill  to  appoint  a  receiver  of  a  foreign 

corporation  should  allege  that  the  defendant  is  doing  business  in  this 
state  at  the  time  of  the  filing  of  the  bill.  It  is  enough  if  it  is  made 
to  appear  that  the  corporation  has  done  business  here  and  has  prop- 
erty here  at  the  time  of  the  filing  of  the  bill,  even  though  the  busi- 
ness has  been  entirely  suspended.    Id, 623 

13. Bonds  of  a  railroad  issued  in  excess  of  the  amount  of  stock 

actually  paid  in  are  invalid  in  the  hands  of  one  who  was  a  director 
at  the  time  of  such  issue.    Steelmak  v.  Baker 672 

14.  —  A  bill  was  filed  by  a  receiver  to  have  a  corporation  mortgage 
declared  void.  Strictly  responsive  answers  were  filed  by  certain 
bondholders.  The  mortgage  was  declared  to  be  valid  as  to  all  bond- 
holders save  those  who  took  their  bonds  charged  with  knowledge 
that  they  were  issued  in  excess  of  the  amount  of  stock  actually  paid 
in.  The  first  issue  of  bonds  was  on  a  bona  fide  full-paid  stock  basis, 
and  certain  of  the  bonds  became  the  property  of  the  appellants,  who, 
as  directors,  subsequently  became  charged  with  knowledge  that  a 
later  issue  of  bonds  was  not  upon  a  paid-up  stock  basis. — Hdd,  that 
the  first  issue  was  valid  and  that  the  bonds  constituted  property  in 
the  hands  of  the  appellants,  which  could  not,  in  a  suit  thus  framed, 
be  taken  from  them  either  as  a  penalty  or  as  a  contribution  to  the 
general  dividend  fund  for  the  holders  of  the  subsequent  issues. 
Physick  v.  Baker 673 

COSTS— Where  costs  are  directed  to  be  paid  by  an  interiocutory  order, 
which  cannot  be  enforced  by  execution,  their  payment  may  be  com- 

46 
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pelled  by  attachment  for  contempt ;  but  where  they  are  awarded  ns 
an  incident  to  the  final  decree  in  the  cause,  their  payment  can  only 
be  enforced  by  those  methods  which  the  law  designates  for  the  enforce- 
ment of  the  decree  itself.     Aspikwall  v.  Aspinwall 684 

See  Fees  and  Ctoers;  Wills,  9. 

COVENANTS — Covenants  relating  to  the  management  and  sale  of  real 
estate  contained  in  a  declaration  of  trust,  which  was  signed  only  by 
the  trustee,  cannot,  in  case  of  resulting  trusts,  be  considered  as  cove- 
nants or  limitations  of  their  estates,  on  the  part  of  the  other  persons 
for  whose  benefit  the  trusts  are  declared,  nor  does  their  acceptance  of 
the  declaration  of  trust  in  such  cases  dispense  with  the  necessity  of 
their  signatures  under  the  statute  of  frauds,  when  the  declaration  is 
claimed  to  limit,  or  give  an  interest  in,  their  equitable  estates,  which 
arose  independently  of  the  declaration  of  trust     Adams  r.  Cabey...  334 

OROSS-BILIj— iSise  Pragtioe,  1-3. 


D. 

DAMAQHS — ^The  general  rule  of  equity  that  damages  of  an  intangible 
character  will  not  be  admeasured  by  a  court  of  chancery  will  not  be 
applied  in  a  case  where  the  party  found  to  be  liable  for  such  damages 
admits  the  amount  thereof.  In  such  case  the  determination  of  damages 
by  a  jury  would  be  useless.     Schhid  r.  Lisiewsej 670 

DEBTOR  AND  ORBDITOR — 1.  Judgment  creditors  cannot  enjoin 
the  sale  of  their  debtors'  property  under  void  chattel  mortgages  in 
the  absence  of  proof  of  levy  of  their  executions  on  such  property. 
Gloriecx  t.  Schwartz. 281 

2,  —  A  receipt  of  the  sheriff  for  the  amount  of  the  sales  of  the  goods 
in  dispute  by  him  is  insufficient  evidence  of  a  levy  on  such  property. 
Id 231 

8.  —  Judgment  creditors  took  bills  of  sale  from  the  debtors  of  goods 
to  secure  the  debtors  against  execution,  and  to  secure  to  them  the 
possession  and  use  of  such  goods  to  enable  them  thereby  to  pay  the 
judgments.  The  bills  provided  that,  in  case  of  default,  the  creditors 
might  enforce  the  judgments  by  way  of  execution. — Hdd,  that  the 
creditors  had  no  such  right  to  the  possession  of  the  property  as 
would  enable  them  to  enjoin  the  sale  of  the  goods  on  void  chattel 
mortgages  given  other  creditors.     Id 231 

4. Bills  of  sale  which  provide  that  the  grantors  shall  continue  in 

actual  possession  and  use  of  the  goods  are  void  as  to  other  creditors. 
Id 281 
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6.  «—  An  acknowledgment  of  a  liability  made  to  a  third  person  with 
the  understanding  that  such  acknowledgment  should  be  conveyed  to 
the  creditor,  will  be  as  binding  upon  the  debtor  as  if  it  were  made  to 
the  creditor  directly.     MniLEB  v.  Tester. 263 

6. A  creditor  who  has  failed  to  present  his  claim  to  the  executors 

of  his  debtor  within  the  time  limited  by  the  orphans  court,  cannot 
apply  to  the  court  of  chancery  to  have  certain  bequests  and  devises 
subjected  to  his  claim,  it  appearing  in  his  bill  that  on  final  settlement 
there  was  a  lai^  residue  left  in  the  hands  of  the  executors.  Dodson 
V.  Sbvars 847 

7. Defects  in  the  proceeding  commented  on.    Id 847 

8. Money  paid  by  one  partner  to  his  individual  creditor  in  satisfac- 
tion of  a  just  debt,  and  received  by  the  creditor  without  knowledge 
or  notice  that  it  is  partnership  money,  may  be  retained  by  such 
creditor  against  the  claims  of  the  partnership  or  the  other  partners, 
although  it  was,  in  fact,  money  derived  from  the  sale  of  partnership 
property — aUter  as  to  partnership  property  transferred  in  payment  of 
an  individual  debt.    Baboock  r.  Standish 376 

9. A  voluntary  conveyance  is  not,  per  ae,  void  except  as  against 

present  debts.    Sevabs  v.  Dod60N 638 

10. An  accommodation  endorser  of  a  promissory  note  that  is  not 

dishonored  is  not  a  present  debtor.     Id,,,,, 688 

11. QhUEre — Can  the  chancellor  decree  the  sale  of  land  that  has  been 

conveyed  by  way  of  gift  in  favor  of  a  creditor  at  large?    Id, 633 

12. A  creditor  of  a  decedent  by  judgment  recovered  against  him  in 

another  state,  the  existence  of  which  is  admitted  by  the  personal 
representative,  is  entitled  to  maintain  a  suit  in  this  court  to  reach 
equitable  assets,  viz.,  moneys  given  by  the  dcA>tor  to  his  wife  and 
children  in  fraud  of  the  judgment  creditor.  Mebchants'  Sec, 
Transportation  Co.  r.  Borland 282 

DBORBB — I.  The  owner  of  land  put  a  mortgage  upon  it  and  then  sold 
and  conveyed  the  equity  of  redemption.  In  a  foreclosure  bill  it  was 
claimed  that,  by  force  of  his  purchase  of  the  property  so  encum- 
bered, the  grantee  of  the  mortgagor  became  liable  for  the  deficiency 
in  case  a  sale  of  the  premises  did  not  produce  a  sum  sufficient  to  pay 
the  claim  of  the  complainant — flcW,  that  a  decree  establishing  such 
liability  iu  the  grantee,  although  erroneous,  was  conclusive  so  long  as 

it  remained  unreversed.    Manley  v,  Mickle. 166 

2. On  petition  by  the  mortgagor,  such  foreclosure  bill  was  per- 
mitted to  be  amended  in  order  to  show  that  when  he  conveyed  the 
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equity  of  redemption  his  grantee  stipulated  to  paj  the  money  secured 
bj  the  mortgage,  and  that  such  fact  had  been  omitted  from  the  bill 
from  inad?ertence.     Id 155 

3. An  order  or  decree  which  absolutely  and  finally  disposes  of  every 

matter  which  is  involved  in  the  cause  can  only  be  made  upon  final 
hearing.    PENNSTiiVAioA  B.  B.  Co.  v.  NatiokaIi  Docks  Ac:  By. 

Ck) 178 

See  PBAcncEy  18, 14. 

DBMURRER— 1.  On  a  g^eral  demurrer  to  the  whole  bill  for  want  of 
party  defendants,  if  any  one  of  the  several  claims  on  which  the  bill 
is  based,  appears  in  the  bill  to  be  a  claim  against  the  defendant  alone, 
the  demurrer  must  be  />verruled.  Tkenton  Passengeb  Bt.  Co.  r. 
WlLBON 677 

2. As  to  one  of  the  claims  set  out  in  the  bill,  which  might  be  con- 
strued to  be  a  joint  and  several  claim  against  the  defendant  and  an- 
other, the  non-joinder  of  such  other  person  is  not  ground  of  demurrer. 

StoekUm  v.  Andenon,  IS  Stew,  Eq,  4S6,  followed.     Id 677 

See  Practice,  15, 16 ;  Specifio  Performance,  5. 

DBVISB  AND  IiBGAOT— 1.  Interest  upon  a  legacy  commences  to 
run  when  payment  of  the  legacy  is  demandable.  Ashton  v,  Wil- 
KIN80N 227 

2. When  no  time  is  fixed  in  the  will  for  the  payment  of  a  legacy, 

it  is  demandable  one  year  after  the  death  of  the  testator.    Id, 227 

3. If  a  legacy  be  payable  after  the  happening  of  a  contingency,  it 

is  demandable  when  the  contingency  happens,  after  a  year  ^m  the 
testator's  death.     Id 227 

4. W.,  by  his  will,  directed  that  his  wife  should  have  power,  by 

her  will,  to  appoint  the  distribution  of  a  certain  sum  from  his 
estate.  The  wife  survived  W.  three  years,  and  then  died,  leaving  a 
will  by  which  she  appointed  the  distribution  of  the  sum  provided  by 
his  will. — Heldf  that,  the  will  of  W.  not  having  fixed  a  time  for  the 
payment  of  the  sum,  the  payment  was  demandable  by  the  wife's 
appointees  immediately  after  the  probate  of  her  wilL     Id 227 

6. M.,  by  a  will  made  five  days  before  her  death,  gave  to  the  Pres- 
byterian Hospital  a  legacy  of  $5,000,  and  directed  it  to  be  paid  out 
of  her  residuary  estate,  which  consisted  of  certain  lands  situated  in 
this  state.  The  testatrix,  at  the  time  of  her  death,  was  a  resident  of 
and  was  domiciled  in  the  State  of  Pennsylvania,  and  the  Presbyterian 
Hospital  was  a  Pennsylvania  corporation.  By  a  statute  of  that  state 
any  testamentary  gift  to  a  body  politic,  or  to  any  person  in  trust  for 
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DEVISB  AND  liBGAOY— Continued,  page 
religious  or  charitable  uses,  is  void,  unless  the  will  be  made  at  least 
one  calendar  month  before  the  decease  of  the  testator. — Held,  that 
the  validity  of  such  legacy,  being  a  gift  of  money,  is  to  be  deter- 
mined by  the  law  of  the  domicil  of  the  testatrix,  notwithstanding 
the  fact  that  it  is  necessary  to  sell  lands  in  this  state  for  the  pay- 
ment thereof,  and  that,  consequently,  it  is  void  by  force  of  the  Penn- 
sylvania statute.    Jenkins  v.  Guabantee  Tbust  <Sbc.  Co 194 

6. A  testatrix  devised  lands  in  trust  for  her  son  for  life,  '*and  at 

the  time  of  my  son's  death  it  is  my  wish  and  will  to  leave  all  the 
property  of  all  kinds  to  be  equally  divided  among  my  nephews  and 
nieces  on  my  father's  side  according  to  law.^* — Held,  a  grandniece,  the 
daughter  of  a  nephew  dead  at  the  time  of  making  the  will,  is  not 
entitled  to  any  interest  in  the  lands.  Ouicalt  v.  OuieaU,  16  Stew.  Eq. 
500,  distinguished.     Buzby  v.  Bobebts 66(5 

7. Testator  devised  his  residuary  estate  to  his  executors,  to  be 

equally  divided  among  his  five  children,  the  shares  of  the  sons  to 
be  paid  to  them  respectively  when  they  attained  the  age  of  twenty- 
one,  tlie  daughters  to  receive  the  interest  on  their  respective  shares 
yearly  during  their  lives;  ''but  if  either  of  them  die  without  issue, 
her  share  is  to  go  to  her  surviving  brothers  and  sister  equally  to  be 
divided  between  them." — Held,  that  on  the  death  of  a  daughter  with- 
out issue  after  the  death  of  a  brother  who  left  children,  such  children 
were  not  entitled  to  any  part  of  the  daughter's  share,  and  this  share 
will  go  to  a  surviving  brother  and  sister  of  the  deceased  daughter. 
AsHHUBST  V.  Potter 608 

8.  —  "Where  a  testator  gives  an  estate  for  life  only,  by  express  words, 
and  annexes  to  it  an  absolute  power  of  disposal,  the  devisee  takes  a 
life  estate  only  and  not  a  fee ;  and  this  rule  is  applicable  to  bequests 
of  personalty  as  well  as  to  devises  of  realty.    Woosteb  v.  Coofeb...  688 

iSw  CONTBACT,  8. 

DOMIOHiB — 1.  The  doctrine  advanced  by  certain  judges  that,  in  order 
to  bring  the  res  within  the  jurisdiction,  the  court  may,  pro  hoc  vice, 
treat  the  situs  of  the  debt  as  following  the  domicile  of  the  debtor  and 
not  that  of  the  creditor,  considered  and  doubted.  And  semble,  that  a 
chose  in  action,  strictly  speaking,  has  no  situs.  National  Fibb 
Insubance  Co.  V,  Chambebs 469 

2. A  corporation  is  capable  of  having  several  domiciles  and  of 

being  sued  at  the  same  time  in  more  than  one  jurisdiction.     The 
contrary  doctrine  advanced  and  acted  upon  by  the  court  in  Douglass 
V.  Phcenix  Insurance  Co.,  1S8  N,  Y,  909,  examined  and  repudiated.  Id,..  469 
See  Devise  and  Legacy,  5. 
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PAGE. 

DCWBR— The  act  of  March  27th,  1878  (Rev.  Sup,  p  t67\  relative  to 
inchoate  dower,  does  not  apply  to  cases  where  the  marriage  from 
which  the  right  to  dower  springs  was  contracted,  and  the  lands  in 
which  it  is  claimed  vested  in  possession  in  the  husband,  before  the 
passage  of  the  act     IiT  RX  AxEXAia>SR. 96 

DRAIN AQB — 1.  Where  water,  whether  coming  from  springs  or  rains 
or  melting  snows,  has  flowed  over  lands  of  the  complainant  in  a  well- 
defined  channel  for  a  period  of  time  so  long  that  the  memorj  of  man 
mnneth  not  to  the  contrary,  to  and  opon  lands  of  an  adjoining  pro- 
prietor, the  court  will,  bj  its  mandatory  injunction,  require  such 
adjoining  proprietor  to  remove  any  obstruction  placed  upon  his  lands 
to  prevent  such  water  from  flowing  to  and  over  his  lands.  Bailey 
V.  SCHKITZIUS 235 

2.  -^~  In  such  case  it  can  make  no  difference  whether  such  channel  be 
natural  or  artificial.  If  the  complainant,  in  order  to  improve  hb 
lands  for  agricultural  or  trade  purposes,  alters  such  channel  upon  his 
own  land  or  increases  the  volume  or  velocity  of  the  water,  the  adjoin- 
ing proprietor  has  no  cause  of  complaint  unless  he  can  show  that  he 
has  sustained  material  damage  thereby.    /d...«... 236 


E. 

BASBMENT^-l.  A  water-pipe  leading  from  a  driven  well  in  a  yaid, 
to  a  sink  in  the  kitchen  of  a  dwelling,  there  ending  in  a  pump,  by 
which  water  can  be,  and  is,  habitually  drawn  from  the  well  to  the 
kitchen  for  domestic  purposes — ^the  well  and  water-pipe  being  com- 
pletely hidden  from  view — ^form  an  apparent  and  continuous  ease- 
ment, which  will  pass  with  a  conveyance  of  the  dwelling  alone  by 
the  owner  of  both  3rard  and  house,  the  owner  retaining  the  yard. 
Larsen  «.  Peterson 88 

2. The  same  result  will  follow  a  simultaneous  conveyance  by  the 

owner  of  both  tenements,  of  the  house  to  one  person  and  of  the  yard 
and  well  to  another,  provided  the  grantee  of  the  yard  and  well  has 
notice  of  the  existence  of  the  connection  between  the  well  and  the 
pump  and  of  the  other  conveyance,  and  such  conveyance  is  made  by 
his  consent    Id 88 

EMINENT  DOMAIN— 1.  The  verdict  of  a  jury,  upon  an  appeal 
from  an  award  of  commissioners,  fixing  the  compensation  to  be  paid 
to  a  landowner  for  the  taking  of  his  land  by  eminent  domain,  ceases 
to  be  a  criterion  of  the  value  of  such  land  after  it  has  been  set  aside. 
Pennsylvania  R.  R.  Co.  v.  National  Docks  By.  Co 178 
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2. The  tender,  to  a  landowner,  of  the  amount  of  a  verdict,  which 

is  afterward  set  aside,  and  the  payment  thereof  into  court  upon  his 
refusal  to  accept  the  same,  is  not  the  making  of  that  just  compensa- 
tion which  the  constitution  requires  as  a  prerequisite  to  the  taking  of 
private  property  for  public  use,  and  does  not  entitle  the  condemning 
party  to  enter  upon  and  take  possession  of  the  land  which  it  seeks  to 

acquire.     Id 178 

See  Condemnation  of  Land. 

BQIJITABLE  OON  VBRSION— Where  a  testator  orders  his  lands 
to  be  sold,  the  conversion  will,  unless  a  contrary  intention  dis- 
tinctly appears,  be  deemed  to  have  been  directed  merely  for  the  pur- 
poses of  the  will,  and  consequently  if  those  purposes  fail  or  do  not 
require  it,  it  will,  in  equity,  be  considered  land  and  be  given  to  the 
heir.    Moore  v.  Bobbins 137 

ESTOPPEL — 1.  Complainant,  at  a  time  when  his  mental  faculties 
were  weakened  by  disease,  was  induced,  by  false  and  fraudulent  rep- 
resentations made  by  defendant,  to  convey  to  defendant  a  piece  of 
land.  Shortly  afterwards,  and  after  complainant  had  become  men- 
tally unfit  to  attend  to  business,  his  wife  discovered  what  she  sup- 
posed to  be  evidence  of  false  and  fradulent  representations  made  by 
defendant  to  her  husband,  and  commenced  a  suit  in  chancery  in  his 
name  to  recover  the  land  so  conveyed,  on  the  ground  of  fraud,  speci- 
fying the  matter  which  she  discovered.  A  would-be  purchaser  from 
the  fraudulent  grantee  of  the  land  so  conveyed,  having  notice  of  the 
suit,  inquired  into  the  specifications  of  fraud  contained  in  the  bill 
and  satisfied  himself  that  they  were  untrue,  and,  among  others, 
inquired  of  the  wife  and  learned  fit)m  her  only  what  was  contained 
in  the  bill  and  also  of  the  incapacity  of  her  husband,  and  purchased 
the  lands.  Subsequently  the  wife  discovered  among  her  husband's 
papers  evidence  of  other  fraudulent  representations,  and  caused  the 
bill  to  be  amended  accordingly,  and  finally  succeeded  in  setting  aside 
the  conveyance  upon  proof  of  the  specifications  of  fraud  contained 
in  the  amendment. — Heldy  that  the  complainant  was  not  estopped  by 
the  answers  made  by  the  wife  to  the  inquiries  made  by  the  expectant 
purchaser.    Turner  r.  Houpt 626 

2. Where  the  owner  of  chattels  permits  the  administrators  of 

another's  estate  to  make  an  inventory  of  such  chattels,  as  the  prop- 
erty of  their  decedent,  and  witnesses  a  bill  of  sale  of  such  chattels  to 
his  wife,  by  such  administrators,  without  objection,  and  makes  no 
claim  to  the  property  for  several  years  thereafter,  he  is  estopped,  as 
against  the  administrators,  to  assert  title  in  himself  as  of  the  time 
of  the  inventory.     Waln  v,  Hancb.  ; 660 

Evidence — when  a  witness  confesses  that  he  was  a  willing  participant 
in  the  fraud  in  respect  to  which  re4ress  is  sought,  the  safe  administra- 
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tion  of  justice  requireB  that  his  eyidence  shall  not  be  (united  unless 
it  is  corroborated  in  one  or  more  essential  points.     Kenitt  v. 

Lembece « 2C 

See  Specific  Pebfobmaitce,  8. 

EXBOTJTORS  AND  ADMINISTRATORS— 6be  Debtob  akd 
Cbeditob,  6, 12. 

F. 

FEES  AND  OOSTS-1.  The  act  of  April  14th,  1891  (P.  L.  of  1891 
p.  416),  does  not  have  the  effect  of  repealing  the  act  of  March  20th, 
1867  (P.  L,  of  1857  p.  S81 ;  Jtev.  p.  41^),  as  amended  by  act  of  March 
6th,  1863  (P.  L,  of  186S  p,  180;  Bev.  p.  418),  or  of  altering  the 
rate  of  charges  for  publication  of  legal  notices  established  by  that  act, 

unless  a  special  contract  be  made  in  that  behalf.     Dalt  o.  Ely. 270 

SeeCoarrs. 

2.  -— »  A  special  master  of  this  court  is  not  one  of  the  persons  designated 
in  the  act  of  April  14th,  1891,  and  is  not  thereby  authorized  to  pay 
the  rates  of  charges  for  adveilisements  therein  named.     Id, 270 

3. Query — Is  a  sheriff  authorized  by  that  act  to  agree  to  pay  those 

rates  on  an  execution  issued  out  of  this  court?    Id 270 

4.  — *  A  sheriff  who  in  good  faith  makes  an  advertisement  of  property 
under  execution,  and  is  prevented  from  attending  the  sale  thereunder 
by  the  payment  of  the  debt  before  the  day  of  sale,  is  nevertheless 
entitled  to  the  fee  allowed  by  the  statute  for  advertising  the  property 
for  sale.     Id 270 

FIXTURES — 1.  Chattels  must,  to  constitute  them  fixtures,  be  actually 
annexed  to  the  real  estate  or  something  appurtenant  thereto.  They 
need  not  necessarily  be  attached  to  the  building ;  that  is  one  way  of 
annexing  them  to  the  soil,  but  not  the  only  way.  Tedeb  t?.  Vjln 
Winkle. 370 

2.  To  satisfy  this  test,  it  is  not  material  whether  the  substructure 

is  brick  or  wood,  or  whether  the  machinery  is  annexed  to  the  build- 
ing or  rests  upon  a  foundation  securely  laid  for  it  in  the  soil,  and  to 
which  it  is  fastened.     Id 370 

3. The  fact  that  the  chattels  in  controversy  may  be  removed  and 

sold  for  other  uses,  or  that  they  were  not  made  for  special  adaptation 
to  the  buildings  in  which  they  are  placed,  is  not  decisive  of  their 
character.  Those  qualities  are  mere  circumstances  to  be  considered. 
Id 870 
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4. There  must  be  actual  annexation  with  an  intention  to  make-  a 

permanent  aoceesion  to  the  freehold,  but  it  is  not  necessary  that  there 
be  an  intention  to  make  the  annexation  perpetual.  The  intention 
must  exist  to  incorporate  the  chattels  wit)i  the  real  estate  for  the  uses 
to  which  the  real  estate  is  appropriated,  and  there  must  be  the  pres- 
ence of  such  facts  and  circumstances  as  do  not  lead  to  but  repel  the 
inference  that  it  is  intended  to  be  a  temporary  annexation.     Id 870 

5. The  chatteb  in  this  case  were  actually  annexed  to  the  freehold ; 

they  were  fitted  for  and  applied  to  the  use  to  which  the  real  estate 
was  appropriated)  all  being  designed  for  and  necessary  to  the  prose- 
cution of  a  common  purpose.  Thus  the  machinery  and  land  became 
unified  and  incorporated  together  as  a  whole,  subject  to  the  lien  of 
the  real  estate  mortgage.    Id, S70 

6. Wires  and  insulators  which  are  used  in  forming  and  completing 

the  connection  between  an  electric  light  and  power  plant  and  the 
dwellings,  stores  and  other  public  places,  for  the  purpose  of  convey- 
ing or  transmitting  light  and  heat  thereto,  are  fixtures  within  the 
provisions  of  the  Mechanics'  Lien  law.     Hughes  v,  Lambertvuxb 

ELEcrrRic  Light  Co 485 

Su  Lease,  2. 

FOREOLOSURB— <Sbe  Decree,  1,  2. 

FRAUD — 1.  Where  a  person  who  desires  to  buy  land  at  a  judicial  sale 
secretly  enters  into  a  fraudulent  arrangement  with  a  part  of  the  per- 
sons interested  in  the  land,  by  which  he  agrees,  if  such  persons  will 
assist  him  in  acquiring  the  land,  he  will  pay  them  a  sum  of  money 
in  addition  to  his  bid,  so  that  they  shall  receive  more  than  the 
others,  and  his  object  in  making  the  arrangement  is  to  defraud  all 
the  persons  interested  in  the  land,  both  those  with  whom  the  arrange- 
ment is  made  as  well  as  those  with  whom  it  is  not  made,  his  fraud  is 
so  iniquitous  in  its  character  that  the  court,  in  undoing  his  wrong, 
must  administer  justice  regardless  of  the  consequences  to  him. 
Kekky  r.  Lembeck 20 

2. Where  a  transfer  of  chattels  by  a  son-in-law  to  his  father-in-law 

is,  twenty  years  after  the  vendor's  bankruptcy,  and  sixteen  years 
after  the  vendee's  death,  for  the  first  time  attacked  by  the  widow 
of  the  vendor,  to  whom  the  same  were  sold  by  the  administrators  of 
the  vendee,  in  a  suit  by  the  administrators  against  her  for  the  pur- 
chase price,  evidence  that  the  vendor  remained  in  possession  of  the 
chattels,  and  testimony  of  the  widow  that  it  was  the  agreement  between 
her  husband  and  her  father  that  the  latter  was  to  turn  over  the  prop- 
erty to  the  former,  are  insufficient  to  show  that  the  transfer  was 
for  the  purpose  of  defrauding  creditors.     Waxn  v.  Hance. 660 
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3. The  receipt  from  the  defendant,  for  the  chattelB  sold  to  her  by 

the  administrators,  being  in  effect  an  assignment  by  defendant  of  her 
share  in  decedent's  estate,  as  security  for  the  price  of  the  property, 
established  such  mutual  relations  of  trust  between  her  and  the  admin- 
istrators as  to  take  the  transaction  out  of  the  operation  of  the  statute 
of  limitations.     Id 6C0 

FUNERAIj  EXPENSES— Where  a  married  woman  dies,  leaving 
an  insolvent  husband  surviving  her,  a  proper  third  person  who  has 
borne  the  necessary  expense  of  her  suitable  burial  may  recover  from 
her  estate.    Gould  v.  Moui«ahah 341 


QABNISHMENT— Jurisdiction  to  fasten  choses  in  action  by  garnishee 
process,  depends  upon  the  ability  to  serve  process  of  garnishment 
upon  the  debtor  of  the  absent  defendant  within  the  territorial  juris- 
diction of  the  court  National  Fire  Insurance  Co.  v.  Cham- 
bers.  468 

QIFT — 1.  Payments  made  by  a  debtor  as  premiums  upon  a  policy  of 
life  insurance  upon  his  own  life  for  the  benefit  of  a  wife  and  child, 
are  essentially  gifts  to  the  beneficiary,  and  conclusively  fraudulent 
and  void  as  against  creditors  existing  at  the  time  of  such  payments. 
Merchants'  &c.  Transportation  Co.  v,  Borland 282 

2.  -^—  The  contrary  doctrine  advanced  by  the  supreme  court  of  the 
United  States,  in  Oentral  Bank  v.  Hwne,  198  U.  S,  195,  is  not  binding 
on  the  courts  of  this  state.    IiL». 282 

QITARDIAN  AND  'WABD— The  rule  which  obtains  in  the  orphans 
court,  that  guardianship  of  an  infant's  person  will  not  be  awarded  to 
one  person  and  the  guardianship  of  his  estate  to  another,  should  con- 
trol the  prerogative  court  in  the  exercise  of  its  jurisdiction  unless 
the  application  of  the  rule  would  lead  to  great  hardship.  Kofis* 
Case 344 


H. 

HIQ-HWAYS— -Sfec  Street  Railway. 

HUSBAND  AND  WIFE— 1.  If  a  husband  purchases  land  with  his 
own  money,  and  voluntarily  procures  the  title  to  be  conveyed  to  his 
wife,  the  presumption  is  that  he  intended  it  as  a  gift  to  her,  uid  no 
trust  for  him  will  result.    Leslie  v,  Leslie 275 
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2. The  act  of  February  19th,  1851,  as  amended  by  the  act  of 

March  8th,  1871  (Bev,  p,  640\  does  not  authorize  a  husband  who  is 
indebted  to  pay  premiums  upon  a  policy  upon  his  life  for  the  benefit 
of  his  wife,  and  enable  her  to  hold  the  proceeds  of  the  policy  as 
against  a  creditor  of  the  husband  existing  at  the  time  of  such  pay- 
ments.   Merchants'  &o.  T&anspobtation  Co.  v.  Borland 282 

Sse  Funeral  Expenses. 


INFANTS— 6556  Contract,  5,  6 ;  Practice,  6,  7. 

INJUNCTION — 1.  A  preliminary  injunction  will  never  issue  where 
the  right  of  the  complainant  depends  upon  an  unsettled  question  of 
law.    Pennsylvania  R.  R.  Co.  v.  National  Docks  &c.  Ry.  Co...  178 

2.  ^^  Apprehension  of  irreparable  ii^ury,  grounded  upon  theories 
which  rest  in  conflicting  and  indeterminate  evidence,  will  not  justify 
the  issuance  of  a  preliminary  injunction,  especially  where  it  appears 
that,  by  the  denial  of  such  injunction,  adequate  relief  upon  final 

hearing  will  not  be  defeated.    Hemsley  v.  Bew 241 

See  Drainage  ;  Street  Railways,  7,  9,  10 ;  Jurisdiction,  1, 10, 
11, 12. 

INSOLVBNOY— tSsc  Corporations,  1, 8,  4,  7, 12. 

INTBRPTiTCADTOR—^  Attachment,  2. 


JXJRISDIOTION — 1.  It  is  not  within  the  recognized  powers  of  a  court 
of  equity  to  grant  its  mandate  requiring  the  trespasser  to  remove  a 
monument  which  he  has  erected  upon  a  grave-plot  without  the  per- 
mission of  the  owner,  the  remedy  at  law  being  adequate  for  such  tres- 
pass.   Boyden  v.  Braqaw 26 

2. Equity  will  not  interfere  to  prevent  a  trespass  where  the  legal 

rights  of  the  parties  have  not  been  settled,  nor  where  it  does  not  ap- 
pear that  the  injury  to  the  inheritance  will  be  irreparable,  nor  that 
the  defendant  is  insolvent,  but  will  leave  them  to  their  remedy  at 

Jaw.     WORTHINGTON  t).  MoON 46 

8. Equity  will  not  actively  aid  in  the  enforcement  of  a  penalty  or 

a  forfeiture.     Id 46 

4.  ^—  An  application  to  the  common-law  court  by  a  defendant,  asking 
that  court  to  set  off  a  judgment  recovered  against  hjm  there,  against 
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one  he  holds  in  the  same  court  against  the  plaintifi^  is  an  application 
to  the  equitable  jurisdiction  of  that  court,  in  the  exercise  of  which 
that  court  acts  upon  precisely  the  same  principles  as  thb  court  does 
on  a  bill  filed  here  for  the  same  irelief.  Wxsr  New  York  Sax. 
Mill  Co.  v,  Laubsch 65 

5. Semble  that  a  writ  of  error  wiU  lie  to  the  final  determination  of 

the  application  by  the  common-law  court     Id 65 

6. Whether  a  writ  of  error  will  lie  to  such  determination  or  not, 

it  is  still  binding  on  the  applicant,  and  haying  failed  there,  he  cannot 
afterward  apply  to  this  court  for  the  same  relief.     Id 65 

7. A  person's  business  is  property,  entitled  under  the  constitution 

to  protection  from  unlawful  interference.  Every  person  has  a  right, 
as  between  his  fellow-citizens  and  himself,  to  carry  on  his  business, 
within  legal  limits,  according  to  his  own  discretion  and  choice,  with 
any  means  which  are  safe  and  healthful,  and  to  employ  therein  such 
persons  as  he  may  select ;  and  every  other  person  is  subject  to  the 
correlative  duty  arising  therefrom,  to  refrain  from  any  obstruction 
of  the  fullest  exercise  of  this  right,  which  can  be  made  compatible 
with  the  exercise  of  similar  rights  by  others.  Babb  v,  Ebbex 
Trades  Council. 101 

8.  —  Malicious  injury  to  a  person's  business  is  actionable.  An 
injury  to  the  business  of  another  is  malicious  and  actionable  if  done 
intentionally  and  without  legal  excuse.     Id 101 

9.  B.,  the  proprietor  of  a  daily  newspaper,  determined  to  use  plate 

matter  in  the  make-up  of  his  paper,  notwithstanding  the  interdictive 
resolution  of  the  local  typographical  union,  of  which  all  his  employes 
were,  at  the  time,  members.  On  this  some  of  them  left  his  employ* 
ment,  others  remained,  and,  in  consequence,  lost  their  said  member- 
ship. The  union  thereupon  withdrew  its  endorsement  of  the  paper, 
and  reported  the  matter  to  the  trades  council,  a  representative  associa- 
tion in  which  it  and  other  trades  unions  were  affiliated,  the  whole 
comprising  a  body  of  operatives  in  the  county  of  Essex,  of  a  pur- 
chasing capacity  of  $400,000  a  week.  After  the  publication,  by 
each  side,  of  its  version  of  the  difficulty,  a  circular  was  issued  by  the 
trades  council  calling  on  all  friends  to  boycott  the  paper  and  to  cease 
buying  and  advertising  in  it.  A  boycott  of  a  newspaper  started 
under  these  circumstances,  in  pursuance  of  which,  not  only  the  mem* 
hers  of  the  various  societies  were,  by  their  rules,  but  the  public  was, 
by  the  circular,  which  was  widely  distributed,  called  on  to  cease 
buying  or  advertising  therein,  and  personal  application  was  made  to 
actual  advertisers,  by  the  distribution  of  printed  circulars  and  reso- 
lutions of  the  societies,  suggesting  that  they  discontinue  their 
mdvertising  therehi,  even  if  they  had  made  contracts  to  so  advertise, 
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enforced  bj  a  threat  in  the  guise  of  a  suggestion,  that  if  they  did  con- 
tinue to  do  so,  they  would  also  incur  the  enmity  and  opposition  of 
organized  labor,  followed  by  damage  to  the  proprietor  of  the  paper, 
from  loss  in  circulation  and  advertbing,  is  an  actionable  wrong.    Id..,  101 

10. Even  when  there  is  a  legal  remedy,  equity  will  interfere  by 

injunction  to  prevent  (1)  an  injury  which  threatens  irreparable 
damage,  and  (2)  a  continuing  injury,  when  the  legal  remedy  therefor 
may  involve  a  multiplicity  of  suits.  The  criterion  of  the  application 
of  this  jurisdiction  is  the  inadequacy  of  the  legal  remedy,  depending 
on  whether  (1)  the  injury  done  or  threatened  is  of  such  a  nature  that, 
when  accomplished,  the  property  cannot  be  restored  to  its  original 
condition,  or  cannot  be  replaced  by  means  of  compensation  in 
money ;  (2)  whether  full  compensation  for  the  entire  wrong  can  be 
obtained  without  resort  to  a  number  of  suits.     Id 101 

11.  — —  The  facts  in  this  case  warrant  the  issuing  of  an  injunction  to 

restrain  the  defendants  from  certain  acts  which  threaten  a  continuing  i/ 

injury  and  probable  ruin  of  the  complainants'  business,  the  legal 
remedy  for  which  is  inadequate  and  would  involve  a  number  of  suits. 
Id : 101 

12. Where  a  policy  in  a  mutual  life  insurance  company  has  been 

forfeited  by  failure  to  pay  the  premiums  upon  the  day  fixed  and  the 
holder  has  the  right  upon  certain  terms,  which  he  is  able  and  willing 
to  fulfill,  to  be  relieved  from  his  default,  his  remedy  against  the 
company  is  not  by  mandamuSf  but  in  a  court  of  equity,  for  relief  in 
the  nature  of  specific  performance.  Bbadbury  v.  Mutual  Reserve 
Fund  Life  Association 806 

18.  —  On  a  bill  filed  by  a  taxpayer  for  injunction  to  restrain  the  city 
of  Newark  from  constructing  a  disinfecting  station  and  sterilizing 
plant  on  lands  owned  by  the  city  in  au  adjoining  township,  and  from 
awarding  any  contract  for  such  construction — Heldj  that  the  com- 
plainant's remedy  against  the  city  is  by  certiorari;  and  inasmuch  as 
the  pecuniary  interest  of  the  complainant  as  a  taxpayer — the  sole 
basis  of  his  equitable  standing — is  insignificant  in  comparison  with 
the  protection  of  the  health  of  the  city,  a  court  of  equity  should 
leave  him  to  his  legal  remedy.    Jackson  v,  Newark 322 

14.  —  The  supreme  court,  in  exercising  its  jurisdiction,  acts  on  rules 
and  principles,  equitable  as  well  as  legal,  specially  applicable  to  the 
review  of  municipal  proceedings  and  adopted  and  enforced  with 
special  reference  to  a  preservation  of  the  rights  of  municipalities  as 
well  as  of  taxpayers.     Id 322 

16. Where  the  object  of  the  writ  of  certiorari  is  to  review  municipal 

action,  especially  if  that  action  is  said  to  be  beyond  the  corporate 
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power,  the  writ  may  uBoe  while  yet  the  final  step  that  completes  the 
injury  is  but  threatened.    Id S22 

16  A  creditor  agreed  that  if  his  debtor  would  apply  for  and  proenre 

the  insurance  of  his  (the  debtor's)  life  in  an  indicated  insurance  asso- 
ciation, and  for  a  designated  sum  in  a  specified  manner,  that  he  (the 
creditor)  would,  from  time  to  time,  pay  the  premium  assenmente 
necessary  to  keep  the  insurance  alive,  and  at  the  debtor's  death  and 
the  creditor's  receipt  of  the  proceeds  of  the  insurance,  would  apply 
the  same  to  the  reimbursement  of  the  expenditures  for  premiums, 
with  interest,  and  then  to  the  satisfaction  of  his  debt,  with  interest, 
and  pay  over  to  the  debtor's  wife  whatever  balance  should  remain  of 
such  proceeds. — Held,  (1)  that  there  was  sufficient  consideration  to 
support  the  creditor's  promise,  and  (2)  that  the  proceeds  of  the  in- 
surance in  the  creditor's  hands  are  there  upon  a  trust,  the  perform- 
ance of  which  the  debtor's  wife  may  enforce  by  suit  in  equity.  Sell 
V,  Steller. 897 

17. This  court  does  not  review  judgments  at  law  on  the  ground  of 

irregularity.    Braby  t>.  Atlantic  Citt 440 

18. The  only  authority  given  to  the  court  of  chancery  by  virtue  of 

section  8  of  the  ''Act  providing  for  the  collection  of  taxes"  (Rev. 
Sup.  p.  991)y  is  to  issue  its  writ  of  assistance  to  put  the  purchaser  of 
lands  sold  for  the  non-payment  of  taxes,  who  comes  with  his  deed 
of  conveyance  or  certificate  of  title,  into  possession.  Belmab  e. 
Kennedy 466 

19. Courts  of  law,  and  not  of  equity,  are  the  proper  tribunals  for 

the  consideration  of  irregular  proceedings  in  the  sale  of  lands  for  the 
payment  of  taxes.     LL 466 

20.  —  The  session  of  a  Presbyterian  church,  or  the  individual  mem- 
bers thereof,  as  such,  have  no  standing  in  a  court  of  equity  to  call 
the  incorporated  trustees  of  the  church  to  account  for  a  breach  of 
trust.  That  can  be  done  only  by  a  member  or  members  of  the  con- 
gregation, all  of  whom  constitute  the  oentuit  que  trueteni  of  the  cor- 
poration.   Everett  v.  First  Presbyterian  Church. 500 

21.  ^^  The  Presbytery  of  which  any  particular  Presbyterian  church 
is  a  member  has  no  jurisdiction  to  adjudicate  upon  the  use  of  the 
parsonage  or  manse  of  the  church,  and  cannot  determine  who  shall 

or  who  shall  not  occupy  and  use  the  same.    Id, •.  dOO 

22. The  incorporated  trustees  of  a  Presbyterian  society,  whose  mem- 
bers act  as  a  standing  committee  of  the  congregation  or  parish,  are 
bound  to  obey  the  directions  of  the  congregation  duly  given  in  parish 
meeting  assembled    and  can  only  be  restrained  from  so  doing  by 
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some  member  of  the  congregation  whose  rights  as  a  minority  of  the 
congregation  have  been  infringed  by  the  action  of  the  majority.    Id ,  500 

23.  —  The  court  of  chancery  has  the  right,  in  proceedings  to  wind  up 
the  affiiirs  of  insolvent  corporations,  to  direct  the  receiver  to  make  a 
call  npon  subscribers  to  pay  up  their  unpaid  subscriptions  to  the 
capital  stock.     Babkalow  v.  Totten....- 573 

24.  *— Where  such  call  has  been  made  by  the  receiver,  his  right  of 
action  against  such  subscribers  is  a  legal  right  to  be  pursued  in  a 
court  of  law.     Hood,  Receiver,  v.  McNaughUm,  U  Vr,  4^5,     Id 573 

25.  —  An  objection  to  the  jurisdiction  of  the  court  of  equity  that  the 
remedy  at  law  was  complete  and  raised  by  the  answer  will  be  sus- 
tained at  the  hearing..    Id 573 

26.  —  The  proceeding  against  a  corporation,  whether  domestic  or 
foreign,  under  sections  70  and  72  of  the  Corporation  act  {Rev,  p.  189), 
is  a  proceeding  in  rem  of  a  summary  character,  a  receiver  may  be 
appointed  with  or  without  notice,  and  the  corporation  cannot,  on 
motion,  raise  the  question  whether  the  court  can  acquire  jurisdiction 
by  publication  and  notice  to  make  a  decree  of  insolvency.     Albebt 

V.  Clabekdon  iSca  Co 623 

27. A  motion  to  dismiss  the  bill  for  want  of  equity  is  equivalent  to 

£ling  a  demurrer  and  amounts  to  such  an  appearance  as  confers  jur- 
isdiction.   Id, 623 

28. It  is  not  necessary  that  a  bill  to  appoint  a  receiver  of  a  foreign 

corporation  should  allege  that  the  defendant  is  doing  business  in  this 
state  at  the  time  of  the  filing  of  the  bill.  It  is  enough  if  it  is  made 
to  appear  that  the  corporation  has  done  business  here  and  has  prop- 
erty here  at  the  time  of  iihe  filing  of  the  bill,  even  though  the  busi- 
ness has  been  entirely  suspended.     Id 623 

29. The  only  ground  upon  which  the  judgment  of  a  court  of  general 

jurisdiction  can  be  disregarded  in  another  state  'm— first,  where  the 
adjudging  tribunal  had  no  jurisdiction  over  the  person  against  whom 
judgment  was  pronounced,  or  over  the  subject-matter  of  the  litiga- 
tion ;  and  second,  where  the  abjudication  of  the  foreign  tribunal  has 
been  obtained  by  fraud.     Faibchild  v,  Faibchild 678 

30.  —  Where  the  plaintiff  in  a  cause  is  required  by  statute  to  have 
been  a  bona  fide  resident  of  the  state  in  which  his  action  is  brought 
for  a  fixed  period  of  time,  in  order  to  enable  him  to  maintain  his 
action,  the  ascertainment  by  the  court  of  the  fact  of  such  residence 
necessarily  precedes  a  consideration  of  the  merits  of  the  case ;  and 
the  determination  of  that  question  by  the  court  is  final,  not  only  in 
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the  courts  of  that  state,  but  in  every  other  jurisdiction  where  the 
validity  of  the  judgment  comes  in  question,  unless  such  determination 
has  been  procured  by  fraud.     Id 678 

31. The  pendency  of  a  suit  between  the  same  parties,  and  for  the 

same  cause  of  action,  in  this  state,  is  no  bar  to  a  subsequent  suit 
brought  in  a  sister  state.   'The  remedy  of  the  defendant  is  to  apply 
to  the  court  in  which  the  subsequent  suit  is  brought  to  stay  proceed- 
ings, or  to  refuse  final  judgment  until  the  suit  here  is  determined.    Id.f  678 
See  CoRPORATioiTB,  9, 10. 

L. 

LAOHBS— 1.  A  judgment  creditor  who  deUiys  twenty  years  after 
obtaining  his  judgment  and  after  knowledge  of  the  alleged  fraud, 
filing  hb  bill  to  set  aside  a  conveyance  made  by  the  debtor  to  his 
wife,  on  the  ground  of  fraud,  is  guilty  of  laches.  Frenche  f. 
Kitchen 37 

2.  — -  In  an  action  by  a  cestui  que  trust  against  the  trustee  of  an  express 
trust  to  recover  the  trust  estate,  laches  in  bringing  of  the  suit  cannot 
be  imputed  to  the  complainant  until  he  is  informed  of  some  breach  of 
the  trust  or  culpable  n^ligence  on  the  part  of  the  trustee  resulting 
in  a  loss,  which  the  latter  refuses  to  make  good.  Lind6LET  v. 
DoDD 69 

3. The  rule  that  laches  in  bringing  suit  will  deprive  one  of  his 

remedy  is  not  applied,  unless  such  n^lect  has  so  prejudiced  the  other 
party,  by  loss  of  testimony,  or  means  of  proof,  or  changed  relatione, 
that  it  would  be  ui^ust  to  now  permit  him  to  enforce  his  rights. 
Tynan  v.  Wabren 313 

4. A  stockholder  of  a  water  company  who  stands  by  while  the 

inhabitants  of  the  city,  which  is  supplied  with  water  by  his  company, 
call  and  hold  an  election  to  authorize  the  common  council  to  pur- 
chase the  plant  of  the  company,  and  also  while  negotiations  for  such 
purpose  are  carried  on  for  more  than  two  years,  during  which  time 
proceedings  for  condemnation  of  said  plant  are  taken  and  carried 
through  to  judgment  without  objection  by  him,  will  be  held  guilty  of 
laches  in  equity  in  the  absence  of  fraud.     Brady  v,  Atlantic  City,  440 

LSASE—l.  A  lessee  for  a  term  of  years,  at  a  monthly  rent,  erected 
buildings  upon  the  premises,  and  then  for  a  present  consideration, 
underlet  them  for  the  balance  of  his  term,  reserving  the  same  rent 
as  that  reserved  in  his  lease,  and  took  back  a  chattel  mortgage,  duly 
recorded  as  such,  from  the  subtenant,  upon  the  lease  and  buildings, 
to  secure  the  consideration  of  the  sublease.  The  subtenant  surren- 
dered the  term  to  the  principal  landlord. — Held,  that  the  sublease 
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amoanted  to  an  assignment  of  the  original  leaBe,  and  that  the  sur- 
render was  void  as  to  the  holder  of  the  mortgage.     FntTH  v.  Rowx,  520 

2.  —  The  buildings  were  erected  for  the  purpose  of  a  livery  stable^ 
by  express  permission  in  the  original  lease.  SembU  that  they  were 
removable  as  trade  fixtures.    Id 520 

TiTFE  IKSURANOB— 1.  Payments  made  by  a  debtor  as  premiums 
upon  a  policy  of  life  insurance  upon  his  own  life  for  the  benefit  of  a 
wife  and  child,  are  essentially  gifts  to  the  beneficiary,  and  conclusively 
fraudulent  and  void  as  against  creditors  existing  at  the  time  of  such 
payments.    Msbchakts'  &c.  Tsanspobtation  Co.  v,  Borland.....  282 

2. The  contrary  doctrine  advanced  by  the  supreme  court  of  the 

United  States,  in  OerUrai  Bank  v.  Hume,  1S8  U.  S,  196,  is  not  binding 
on  the  courts  of  this  state.    Id 282 

3.  -^  The  act  of  February  19th,  1851,  as  amended  by  the  act  of 
March  8th,  1871  {Bev,  p.  640),  does  not  authorize  a  husband  who  is 
indebted  to  pay  premiums  upon  a  policy  upon  his  life  for  the  benefit 
of  his  wife,  and  enable  her  to  ho|d  the  proceeds  of  the  policy  as 
against  a  creditor  of  the  husband  existing  at  the  time  of  such  pay- 
ments.   Id ....,....v....^.i^.<. 282 

4. Where  a  policy  in  a  mutual  life  insurance  company  has  been 

forfeited  by  failure  to  pay  the  premiums  upon  the  day  fixed  and  the 
holder  has  the  right  upon  certain  terms,  which  he  is  able  and  willing 
to  fulfill,  to  be  relieved  from  his  default,  his  remedy  against  the 
company  is  not  by  mandamu$y  but  in  a  court  of  equity,  for  relief  in 
the  nature  of  specific  performance.    Bbadbuby  v,  Mxttuax  Eessbve 

Fund  Life  Association ', 306 

SeeQiFT, 

LIMITATION  OF  AOTION8— 1.  A  request  by  the  mortgagor  to  a 
third  person,  to  write  to  the  mortgagee  concerning  a  mortgage  which 
he  holds  against  the  farm  of  the  mortgagor,  saying  that  he  had  made 
arrangements  to  pay  it  off*,  and  telling  him  to  produce  it  in  person,  or 
to  send  it  to  some  friend,  and  in  that  case  he  would  remit  by  check,  is 
such  an  acknowledgment  as  to  prevent  the  operation  of  the  statute  of 
limitations.     Milleb  t.  Teeteb 262 

2.  —  According  to  the  unquestioned  practice  in  this  state,  a  mortgagee 
may  proceed  in  equity  against  the  maker  of  the  bond  secured  by  such 
mortgage  for  deficiency,  at  any  time  within  sixteen  years  but  not 
after,  notwithstanding  the  lien  of  the  mortgage  given  to  secure  such 
bond  remains  unaff*ected  for  twenty  years.      Pbinoeton  Savings 

Bank  v.  Mabtin 463 

iSce  Fbaud,  3. 

46 
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IjIS  PBNDBN8— 1.  The  eaBenoe  of  the  ooDtinuanoe  of  a  ^  pendais  is 
that  the  object,  sabject-mattery  ground  of  r^ef  and  parties  should 
remain  unchanged,  except  upon  a  devolution  of  the  title  from  the 
complainant  An  amendment  which  does  not  change  ^ther  of  these, 
but  is  a  mere  specification  of  additional  matters  of  proof  of  the 
ground  of  recoverj,  i.  c,  fraud,  does  not  make  a  new  suit,  even 
though  the  matter  so  set  up  becomes  in  the  end  the  ground  of  re- 
covery.    TUBNEB  V,  HOUPT 526 

2.  —  Complainant,  by  his  bill,  asked  to  recover  in  equity  a  piece  of 
land  from  defendant,  upon  the  ground  that  title  thereto  had  been  ob- 
tained from  complainant  by  fraud  practiced  by  defendant,  specifying 
the  fraud.  The  defendant  made  a  conveyance  pending  the  suit  to  a 
third  party,  who  had  full  notice  of  it.  After  conveyance,  complain- 
ant amended  his  bill  by  adding  other  specifications  of  fraud  of  the 
same  character,  and  upon  proof  of  these  latter  specifications  obtained 
a  decree. — Held,  that  the  maxim  "pendente  lUe  nihil  innovetw"  ap- 
plies.   Id 526 


M. 

MBNTAL  OAPAOITY— 1.  The  true  test  of  mental  capacity, 
whether  to  make  a  will  or  to  transact  business,  is  the  ability 
*' clearly  to  discern  and  discreetly  to  judge''  of  the  matter  in  hand. 
TUBNEK  V.  HouPT 626 

2.  -^—  A  higher  d^^^ee  of  mental  capacity  is  required  to  transact  the 
business  of  an  exchange  of  lands  than  to  attend  to  the  ordinary 
afiairs  of  every-day  life  or  to  make  a  valid  will.    Id, 526 

MORTQ-AGB — A  request  by  the  mortgagor  to  a  third  person,  to  write 
to  the  mortgagee  concerning  a  mortgage  i^hich  he  holds  against  the 
farm  of  the  mortgagor,  saying  that  he  had  made  arrangements  to 
pay  it  off,  and  telling  him  to  produce  it  in  person,  or  to  send  it  to 
some  friend,  and  in  that  case  he  would  remit  by  check,  is  such  an 
acknowledgment  as  to  prevent  the  operation  of  the  statute  of  limita- 
tions.   MiLLKB  t>.  Tketeb. * 262 

See  Agbeement  ;  Cobpobatioks,  4, 13, 14 ;  Decbee,  1,  2 ;  Liicita- 
TioN  OP  Actions  ;  Pbincipal  and  Subbty,  2 ;  Subrogation. 


N. 

NUlbANOB— The  authority  conferred  by  the  twenty-eighth  and 
twenty-ninth  sections  of  the  act  of  March  31st,  1887  (P.  L.  of  1887  p. 
80\  upon  local  boards  of  health  to  maintain  actions  in  this  court  to 
epjom  nuisances,  is  confined  to  nuisances  arising  and  maiptained 
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NUISANCE — ConHwued.  page. 
within  the  territorial  limits  of  the  complaining  board.  For  nuisances 
arising  and  maintained  outside  such  territorial  limits  the  remedy  is 
by  the  action  of  the  state  board  of  health,  under  the  act  of  May 
24th,  1894  (P.  L,  of  1894  p*  495).  Boabd  of  Heai/th  v.  East 
Obanob. 498 


o. 

OATHS— See  SxATum. 

P. 

PARTIES— 1.  Where  a  court  of  equity  has  jurisdiction  of  a  bill  for 
account  against  the  principal  on  a  bond,  or  his  representatives,  the 
sureties  on  the  bond  can  properly  be  made  parties  for  the  purpose  of 
the  accounting,  but  no  decree  for  payment  can  be  made  against  them. 
Donheimer  v.  Barbacky  8  C,  E,  Or.  46;  UhUed  Security  &c  Co,  v. 
Vandegrifi,  6  Dick  Ch,  Bep.  400^  followed.  BoBOUGH  OF  Butheb- 
FOBO  V,  Altea. 580 

2. The  sureties  on  several  bonds  cannot  be  joined  in  a  single  bill, 

nor  can  a  bill  be  sustained  on  demurrer  against  the  sureties  on  any 
one  bond,  unless  there  is  a  statement  in  the  .bill  that  the  default  of 
the  principal  occurred  during  the  time  covered  by  such  bond.    Id,..  680 

3.  —  Where  a  complainant  who  purchased  at  foreclosure  sale  a  por- 
tion of  the  mortgaged  premises,  files  a  bill  for  strict  foreclosure 
against  a  defendant  who  purchased  the  same  portion  of  the  mort- 
gaged premises  from  an  owner  of  the  whole  premises,  who  was  not 
made  party  to. the  foreclosure  suit,  and  whose  rights  were  not  fore- 
closed, it  is  not  necessary  that  the  persons  interested  in  the  remain- 
ing lands,  either  as  succeeding  to  the  original  mortgagor  or  mort- 
gagee, should  be  made  parties.     PbttihgiIiL  v,  Hxtbbell. 684 

4.  —^  A  bill  in  equity  cannot  be  maintained  against  a  residuary  l^a- 
tee  or  devisee  of  an  estate,  to  recover  from  him  an  alleged  loss  by 
an  estate  of  which  his  testator  was  executor,  by  reason  of  the  neg- 
lect of  his  testator,  as  such  executor,  without  making  the  personal 
representative  of  his  testator  a  party  to  the  suit,  and  calling  him  to 
account  for  the  unadministered  assets  of  the  estate  of  which  such 
testator  was  executor.    Doddv.  Lindblet 662 

PARTITION— 1.  Where  all  the  lands  of  which  partition  is  sought  by 
tenants  in  remainder  of  several  undivided  shares  are  held  by  a  single 
particular  estate,  partition  cannot  be  had  without  the  consent  of  the 
tenant  of  that  particular  estate.    Roabty  v.  Smith 253 

2. On  reference  in  partition  under  rules  16(5  and  29,  the  master  is 

not  concluded  by  the  admissions  of  the  bill  and  answer,  as  to  the 
answering  defendant's  rights  in  the  premises.    Buzby  v.  Bobebts...  666 
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PARTNERSHIP— <See  Debtob  ustd  Creditor,  8.  page. 

PATENTS — In  equity  the  amignment  of  future  improvements  upon  a 
formula,  or  on  a  patented  process,  in  connection  with  the  assignment 
of  the  formula  or  patent,  is  Talid.    McFarlakd  v.  Staktqn  Majstu- 

FACTTTRINOCO 649 

PLBADINGK— 1.  A  bill  which  rests  on  the  allegation  that  the  com- 
plainant's intestate  gave  a  certificate  of  stock  to  the  defendant  in 
consideration  for  her  living  thereafter  in  illicit  relations  with  him, 
and  which  prays  for  a  surrender  of  such  certificate,  will  be  stricken 
out  on  motion,  because  it  shows  that  the  contract  was  illegal  and  im- 
moral   BRnmuET  V,  Lawton 259 

2. Where  a  bill  is  filed  against  an  executrix  and  the  all^^ 

fraudulent  grantee  of  decedent's  lands,  and  the  allegations  of  the 
bill,  admitt^  by  the  demurrer,  show  complainant  to  be  a  creditor  of 
decedent,  it  is  not  necessary  that  the  bill  allege  the  presentation  of 
the  claim  to  the  executrix  and  the  admission  of  the  daim  by  the 
executrix.  Merehantt^  ami  Minenf  TVan^Poriaticn  Oo,  ▼.  Borland,  8 
Dick.  Ch.  Bep.  t8t,  followed.    Borough  of  Kutherford  r.  Ai^tea,  580 

3.  —  In  such  bill  of  strict  foreclosure,  if  it  appears  by  the  bill  that 
the  remaining  lands  are  still  owned  by  the  defendant's  grantor,  or 
were  not  conveyed  by  her  previous  to  the  conveyance  to  defendant, 
the  defendant  would  appear  to  be  entitled  to  have  the  remaining 
lands  first  sold  to  satisfy  the  mortgage,  and  the  bill  must  allege  that 
the  mortgage  was  not  paid  by  the  sale  of  the  remaining  lands,  and 
that  the  vahie  of  these  lands  is  not  sufiBcient  to  pay  the  mortgage 
debt  Demurrer  sustained  for  want  of  such  allegation.  Pettxnohj^ 
V,  Httbbell 584 

4. On  such  bill  for  strict  foreclosure,  the  court  will  determine,  upon 

the  proof,  the  amount  of  the  mortgage  properly  chargeable  against 
the  portion  owned  by  the  defendant.    Id 584 

PRAOTIOB— 1.  New  matter  by  way  of  defence,  which  requires  the 
introduction  of  new  parties,  cannot  be  set  up  by  way  of  cross-bilL 

BlCHMAir  t>.  DONNELL. 32 

2.  — —  A  cross-bill  being  a  means  of  defence,  the  allegations  therein 
must  relate  to  or  be  so  immediately  connected  with  the  matter  set  up 
in  and  the  issues  made  by  the  original  bill,  as  necessarily  to  be 
involved  in  the  decree  pronounced  under  the  original  bilL  Allen 
V,  Fury 35 

3. Matters  which  may  be  the  foundation  of  a  suit  by  a  defendant, 

but  which  are  wholly  independent  of  the  claims  made  against  him 
by  the  complainant,  can  only  be  litigated  by  an  original  bill  and  not 
by  crosB-bilL    Id., 35 
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PRAOTIOB— GwUi?it4«d.                                                                       page. 
4.  ^—  The  regular  way  of  serving  an  order  on  file  in  the  court  of 
chancery  ia  by  leaving  with  the  party  a  copy  thereof,  certified  by  the 
clerk.    Perbine  r.  Broadway  Bank 221 

6.  —  A  party  will  not  be  in  contempt  by  a  refusal  to  obey  an  order 
not  so  served,  unless  it  has  been  served  in  accordance  with  a  special 
order  of  the  chancellor.    Id 221 

6. An  infant  party  to  a  suit  cannot  appoint  an  attorney  or  solicitor 

to  appear  and  represent  him  therein.  He  can  only  appear  by  next 
friend  when  plaintiff,  or  guardian  ad  litem  when  defendant.  Lang 
v.  Bellofp 298 

7.  — *•  The  authority  of  a  solicitor,  or  a  guardian  ad  Uteniy  or  next 
friend  of  an  infant  defendant,  to  represent  the  infant  in  the  conduct 
of  the  cause,  expires  with  the  minority  of  the  infant ;  smd  an  agree- 
ment by  such  a  solicitor  with  the  solicitor  of  the  opposite  party  to 
let  the  suit  sleep,  made  after  the  migority  of  the  former  infant  and 
without  his  authority,  will  not  bind  him.    Id 298 

8.  —  A  suit  in  which  complainant  has  taken  no  steps  in  six  years, 
during  which  time  all  the  defendants  and  their  witnesses  have  died, 
will  be  dismissed  for  want  of  prosecution.    Id 298 

9. Where  a  supplemental  bill  is  filed  under  authority  from  the 

court,  had  upon  notice  to  the  defendants,  and  makes  an  essentially 
different  case  from  that  contemplated  and  intended  by  the  permission 
given,  it  will  be  ordered  to  be  taken  from  the  files.  Stockton  t. 
American  Tobacco  Co , 400 

10.  —  On  reference  in  partition  under  rules  166  and  ^,  the  master  is 
not  concluded  by  the  admissions  of  the  bill  and  answer,  as  to  the 
answering  defendant's  rights  in  the  premises.    Buzby  v.  Roberts...  666 

11. Under  the  Chancery  act  [Rev,  p,  106y  {  IS^  amended  P.  L.  of 

189S,  p.  iPP),  the  power  of  the  court  to  order  publication  against  non- 
residents extends  to  any  bill  filed,  and  cannot  be  construed  to  be' 
limited  to  bill  filed  to  enforce  demands  upon  which  the  court  has 
jurisdiction  to  make  final  decree  if  the  non-resident  does  not  appear. 
Muttud  Life  Inauranoe  Cb.  v.  Pinner^  16  Stew.  Eq.  6S^  followed  as  over- 
ruling Hoyt  V.  ThoTfh  ^  -Ht*^.  Ch.  9.    KIirkpatrick  r.  Post 591 

12. An  order  of  publication  under  the  statute  against  a  non-resident, 

upon  bill  filed  to  enforce  a  personal  demand,  in  which  the  non-resi- 
dent defendants  are  charged  as  jointly  and  severally  liable  with  resi- 
dent defendants,  is  not  unconstitutional  under  the  fourteenth  amend- 
ment of  the  United  States  constitution,  and  the  decision  in  Pennoyer 
V.  Neffj  96  U.  S.  714,  as  taking  property  without  due  process  of  law. 
Id. 591 
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PRAOnOB— Cbnanued.  page. 

13.  — — ^  On  a  bill  calling  for  a  personal  decree,  an  order  for  publica- 
tion of  the  usual  notice  to  non-resident  defendants,  is  not  objec- 
tionable, even  though  a  decree  cannot  be  taken  against  such  defend- 
ants if  they  fail  to  appear.     Post  v.  Eirkpatbicb^ 641 

14.  ^^  What  decree,  if  any,  can  be  made  against  such  absent  defend- 
ants is  not  considered.    Id 641 

15.  —  When  a  bill  is  demurred  to  the  case  must  be  decided  on  the 
issue  thus  raised.  Mutual  Resebvb  Fund  Life  Associatiok  v. 
Bradbuby 648 

16.  —  The  demurrer  cannot  be  defeated  hj  interpolating  the  bill 
with  certain  suggested  amendments  at  the  time  of  the  hearing.    Id,,  €42 

17.  —  Under  %,  bill  filed  by  a  stockholder  and  creditor  of  a  com- 
pany on  behalf  of  himself  and  all  other  stockholders  and  creditors, 
praying  that  directors  of  the  company  may  be  made  to  respond  to 
said  company  for  losses  sustained  by  it,  by  reason  of  their  fraudu- 
lent conduct,  a  decree  cannot  be  made  for  the  sole  benefit  of  the 
complainant.    Lakdisv.  Sea  Isle  City  Hotel  Co 664 

18.  — -  In  cases  where  no  special  equities  exist,  sections  S6  and  61  of 
the  Chancery  act  (Bev.  pp.  113,  115)  provide  the  only  methods  by 
which  a  decree  of  the  court  of  chancery,  for  the  payment  of  a  sum 
of  money  due  upon  a  contract  between  the  parties,  can  be  enforced, 
to  wit,  by  the  sequestration  of  the  estate  of  the  defendant,  by  fieri 
facias  against  his  real  and  personal  property,  and,  in  cases  of  fraud, 

by  capias  against  his  person.     Aspikwall  v.  Abpinwall 684 

PRIKCIBAL  AND  AOENT— An  agent  who  is  authorized  to  sell 
standing  timber  has  no  implied  authority  to  acc^t  of  a  note  of  the  pur- 
chaser, as  part  payment,  made  payable  in  three  months  to  the  order 
of  the  agent  individually  and  in  no  manner  disclosing  his  agency, 
and  in  such  case  the  principal  will  be  sustained  in  asking  for  a  rescis- 
sion of  the  contract     McGbath  v,  Yakahan 459 

PRINOIPAL  AND  SURBTY—l.  When  a  creditor  who  holds  a 
collateral  security  taken  from  his  debtor  consents  to  a  material  altera- 
tion therein,  to  the  prejudice  of  the  surety,  the  surety  is  thereby 
discharged.    Mokboe  v,  De  Forest. .'. 264 

2.  — -  An  executor  of  a  surety  cannot  consent  to  the  discharge  of  a 
mortgage  given  to  secure  the  debt  for  which  the  testatrix  was  surety 
until  all  the  conditions  of  the  obligation  be  complied  with.    Id, 264 

PROBATB-5fee  Will,  2,  8,  9. 
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PAOS. 

RBOORDS— 1.  Every  person  has  the  right  of  access  to  the  public 
records  of  the  county  clerk's  o£Sce,  without  the  payment  of  fees  to 
the  clerk,  to  examine  any  title  in  which  he  is  interested,  subject  to 
reasonable  rules  and  regulations.  Barber  v.  West  Jersey  Title 
Co 158 

2. The  respondent  has  the  same  right  of  access  to  the  records 

when  employed  to  examine  and  guarantee  the  title  to  a  particular 
piece  of  property,  but  has  not  the  right  to  occupy  the  office  of  the 
clerk  for  the  purpose  of  making  an  abstract  of  the  records  in  order  to         i 
set  up  and  establish  a  rival  business  to  the  clerk.    li .* 158 

3.  — —  Mandamus  is  the  proper  remedy  to  enforce  such  right    M. 158 

BQMBDIES'-'SSee  Corporations,  5;  Jurisdiction;  Life  Insur- 
ance; Records,  8. 

s. 

SALE  op  LAND—l.  Gross  inadequacy  of  price,  coupled  with 
proof  that  owing  to  a  misapprehension  as  to  the  time  of  sale,  a  pur- 
chaser who  was  willing  to  give  a  greatly  enhanced  price  for  the 
property  could  have  been  had,  are  sufficient  reasons  for  ordering  a 
resale  of  mortgaged  premises  which  had  been  bought  in  by  the 
mortgagee     Eowan  v.  Conodon 385 

2.  —  In  this  case,  the  court  directed  that  the  order  of  the  chancellor 
confirming  the  sale  be  affirmed  unless  a  prospective  purchaser  should 
enter  into  bond  to  bid  the  enhanced  price  in  the  event  of  a  resale. 

Id 385 

See  Debtor  and  Creditor,  11 ;  Fraud,  1 ;  Vendor  and  Pur- 
chaser. 

SALE  OF  PERSONAL  PROPBRTY-.&e  Debtor  and  Credi- 

TOR. 

SEABOHES—iSse  Records. 

8BT-OPP— -See  Jurisdiction,  4. 

SPEOIFIO  PBRPORMANOB— 1.  Where  a  farmer,  seventy  years 
of  age,  residing  on  a  farm  about  five  miles  from  the  city  of  Paterson, 
with  an  invalid  wife  and  daughter,  and  another  daughter  who  was 
about  to  marry  and  leave  home,  proposed  to  his  eldest  son,  who  was 
engaged  in  business  in  Paterson,  that  if  that  son  and  his  wife  would 
take  up  their  residence  at  the  farm  and  there  make  a  home  for  the 
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SPBOIFIO  PERFORMANOB— Cbn^mted  page. 
parents  for  the  parents'  lives,  that  he  would  give  the  son  the  farm 
under  speciBed  limitations,  and  the  son  accepted  the  proposition,  and 
thereafter,  with  his  wife,  moved  to  tha  farm,  and,  to  the  detriment  of 
his  business  and  by  the  labor  of  his  wife  and  himself,  fully  performed 
upon  his  part  the  agreement  made  by  the  proposition  and  its  accept- 
ance— Held,  that  at  the  instance  of  the  son,  equity  will  compel  the 
performance  of  the  agreement  upon  the  part  of  the  father.  Vree- 
i«AND  V.  Vbeeland 387 

2.  — ^  It  is  essential  to  the  validity  of  such  an  agreement  that  it  shall 
be  mutual  and,  as  well,  definite  and  certain  both  as  to  its  terms  and 
subject-matter.    Id 387 

8. Such  an  agreement  must  be  dearly  proved  and  it  must  also  be 

plainly  established  that  the  performance  relied  upon  was  referable 
to  and  consequent  upon  the  agreement,  for  the  purpose  of  carrying  it 
into  effect    /cL 387 

4.  — ~  Where  the  owner  of  the  lot  and  the  street  number  appear  on  the 
agreement,  the  omission  of  the  name  of  the  city  or  town  in  which 
the  lot  is  located,  does  not  render  the  description  indefinite.  Quare-^ 
Whether  the  place  named  at  the  head  of  the  agreement  affords  a  pre- 
sumption as  to  the  location  of  the  lands.    Pbice  v.  McKay 588 

5.  —  The  fact  that  portions  of  the  agreement  relating  to  acts  to  be 
done  by  the  vendor,  other  than  the  conveyance  of  the  lot,  are  vague 
and  indefinite,  is  no  ground  of  demurrer  to  a  bill  for  specific  per- 
formance, where  the  bill  asks  no  relief  as  to  these  provisions,  but 

only  a  conveyance  of  the  lot    Id, 588 

See  Contract,  2. 

STAEBHOIiDBR— Sm  Contbact,  9-11. 

STATUTES— 1.  The  statute  respecting  oaths  which  directs  that  *'  when 
any  oath  required  to  be  taken  in  any  suit  or  legal  proceeding  in  this 
state  or  for  any  lawful  purpose  whatever  *  *  *  when  taken  out 
of  this  state  may  be  taken  before  any  notary  public  of  the  state,  terri- 
tory, nation,  kingdom  or  country  in  which  the  same  shall  be  taken, 
or  before  any  officer  who  may  be  authorized  by  the  laws  of  thb  state 
to  take  the  acknowledgment  of  deeds  in  such  state,  territory,  nation, 
kingdom  or  country  and  a  recital  that  he  is  such  notary  or  officer  in 
the  jurat  or  certificate  of  such  oath,  affirmation  or  affidavit  and  his 
official  designation  annexed  to  his  signature  and  attested  under  his 
official  seal  will  be  sufficient  proof  that  the  person  before  whom  the 
same  is  taken  is  such  notary  or  officer,"  is  not  complied  with  in  the 
absence  of  a  substantial  certification  by  the  notary  that  he  is  such 
notary  public,  as  well  as  to  affix  his  official  designation  to  the  signature 
of  his  name  and  also  annex  thereto  his  official  seal.  Whitehjead  v. 
Hamilton  Rubber  Co 454 
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2. An  imperfection  in  the  jurat  to  an  affidavit  which  1b  required 

to  be  annexed  to  a  chattel  mortgage  does  not  render  it  inefiectnal  as 
notice,  according  to  the  provisions  of  our  registration  laws,  when  it 
is  acknowledged  as  deeds  of  conveyance  of  real  estate  are  required  to 
be  acknowledged  and  recorded.    IcL 454 

8.  When  the  affidavit  required  by  the  statute  is  sufficient  in  sub- 
stance and  there  is  lack  of  form  as  to  the  certification  required  by 
the  statute,  the  court  will  not  hesitate  to  allow  such  extraneous 
proof  as  would  supply  the  deficiency,  where  it  does  not  appear  that 
any  injustice  will  be  done,  and  especially  where  it  is  manifest  that 
the  rights  of  those  dependent  upon  such  affidavit  will  otherwise  be 
absolutely  lost.    Id 454 

4.  —  Under  the  Chancery  act  (Bev.  p,  106  2  18^  amended  P.  L.  of 
189S  p.  19^j  the  power  of  the  court  to  order  publication  against  non- 
residents extends  to  any  bill  filed  and  cannot  be  construed  to  be  lim- 
ited to  bill  filed  to  enforce  demands  upon  which  the  court  has  juris- 
diction to  make  final  decree  if  the  non-resident  does  not  appear. 
Mutual  Life  Ineuranee  Co  v  Pinner,  16  Stew,  Eq,  SB,  followed  as  over- 
ruling HoytY.  Thorn,  S  HaUt  Ch.  9.    Kxrkpatbick  v.  Post 591 

5.  —  An  order  of  publication  under  the  statute  against  a  non-resi- 
dent, upon  bill  filed  to  enforce  a  personal  demand,  in  which  the  non- 
resident defendants  are  charged  as  jointly  and  severally  liable  with 
resident  defendants,  is  not  unconstitutional  under  the  fourteenth 
amendment  of  the  United  States  constitution,  and  the  decision  in 
Pennoyer  v.  N^,  96  U,  S.  714^  as  taking  property  without  due  pro- 
cess of  law.    Id. 591 

6. Under  the  General  Water  Company  act,  April  26th,  1876  (iJc*. 

Sup.  p.  660,  dx.),  amended  March  5th,  1884  (Bev.  Sup.  p.  656),  the 
consent  of  the  township  committee  of  the  township  in  which  the 
water-pipes  are  to  be  laid  is  a  condition  precedent  to  the  right  to  lay 
the  pipes  in  the  public  streets  or  roads  of  the  township.  Township 
OP  Frans:linv.  Nutlet  Water  Co 601 

7.  —  The  consent  of  the  township  authorities  to  the  incorporation  of 
the  water  company  under  the  second  section  of  the  act,  does  not 
relieve  the  water  company  from  the  necessity  of  obtaining  the  addi- 
tional consent  of  the  corporation  to  the  laying  of  the  pipes  in  the 
streets,  which  is,  by  the  second  proviso  of  the  twelfth  section, 
expressly  made  a  condition  precedent  to  the  right  to  lay  pipes  in  the 
streets.    Id 601 

8.  ^^  Where  such  right  of  previous  consent  to  the  use  of  public 
streets  is  conferred  by  statute  upon  a  municipality,  it  is  entitled  to  a 
preliminary  injunction  to  prevent  the  laying  of  pipes  without  consent, 
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as  the  only  method  of  securing  to  it  a  full,  adequate  and  complete 
protection  of  its  public  right  BarUan  Township  v.  Port  Beading 
Bailroad  Co ,  4  Dick,  Ch,  Bep.  11,  and  American  Union  Telegraph  Co. 

▼.  Town  of  Harrison,  4  Slew.  Eq.  6t7,  distinguished     Id, 601 

See  Chattel  Mobtgaoe,  1-5;  Cobpobatioks,  10;  Doweb;  Fees 
AND  Costs;  Pbaotioe,  11,  12, 18;  Stbbet  Railway,  1,  5, 
6, 8 ;  UsuBY. 

STRBBT  RAILT?7AY— 1.  The  special  act  of  March  11th,  1872 
{P.L.qf  187 t  p.  6 IS),  which  authorizes  the  Camden  Horse  Railroad 
Company  to  build  a  railroad  or  railroads  on  "  any  public  road  or 
highway  extending  from  the  city  of  Camden  into  the  county  of  Cam- 
den,'' does  not  empower  the  company  to  build  a  railroad  upon  a  pub- 
lic highway,  no  part  of  which  touches  the  city  of  Camden ;  but  does 
empower  it  to  build  more  railroads  than  one  upon  th^  highways 
mentioned  in  the  act  West  Jebsey  Tbaction  Co.  v,  Camdek 
HobsbR.  R  Co 163 

2.  — »  A  municipal  consent  to  the  laying  of  "  a  street  railroad  "  in  and 
along  the  streets  of  the  municipality,  is  not  a  consent  to  the  laying  of 
two  distinct  street  railroads.     Id 163 

3.  —  When  a  statute  requires  **  the  consent  of  the  township  commit- 
tee'' to  legalize  the  laying  of  a  street  railroad  in  the  township,  it  is 
necessary  that  the  consent  should  be  given  when  the  members  of  the 
committee  or  a  majority  of  them  are  assembled  in  corporate  meet- 
ing.    Id 163 

4. The  declarations  of  individual  members  of  a  township  commit- 
tee are  not  legal  evidence  to  prove  prior  acts  of  the  corporate  body, 
nor  is  the  public  estopped  by  such  declarations.    Id, 163 

5.  —  Under  the  Traction  Companies  act  of  March  14th,  1898,  a  mu- 
nicipal consent  to  "the  location  of  tracks"  is  invalid  if  it  does  not 
define  the  position  of  the  tracks  in  the  street     Id 163 

6. Under  the  act  of  March  9th,  1893  (P.  L,  of  189S  p,  144\  the 

consent  of  the  township  committee  is  necessary  to  legalize  the  con- 
struction of  street  railroads  in  any  township.     Id 163 

7.  —  Where,  in  virtue  of  a  contract  between  a  street  railway  company 
and  a  municipality,  intended  to  have  been  made  pursuant  to  law,  the 
motive  power  of  the  street  railway  was  changed  from  horses  to  elec- 
tricity supplied  through  overhead  wires  supported  by  poles,  at  a  con- 
siderable expense  to  the  railway  company,  and  has  been  operated 
accordingly  for  more  than  two  years  by  the  lessee  of  the  railway 
company,  and  the  municipality,  now  denying  the  legality  of  the 
contract  upon  its  part  and  also  the  authority  of  the  lessee  of  the  rail- 
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way  company  to  operate  the  railway  under  the  contract  or  otherwise, 
and  insisting  that  the  contract  is  not  duly  performed  by  the  railway 
company  and  its  assignee,  threatens  to  remove  the  poles  and  wires, 
regarding  them  as  nuisances  in  the  street,  which  removal  will  Inflict 
not  only  irreparable  injury  upon  the  railway  company  and  its  lessee 
in  their  business,  but  will  also  work  great  inconvenience  to  the  public, 
the  proposed  action  will  be  restrained  upon  the  application  of  the 
railway  company  and  its  lessee,  in  order  that  the  stcUtis  qtto  may  be 
preserved  until  the  final  hearing  of  the  cause,  provided  that  the  , 
court  shall  be  satisfied  that  the  contract  is  being  duly  performed 
vpon  the  part  of  the  applicants.  Newark  Passbkoeb  By.  Co.  v. 
East  Obanoe ^ 248 

8.  — —  A  street  railway  company  having,  by  grant  recognized  by  the 
provisions  of  the  act  of  March  Ifitb,  1893  (P.  L.  of  1S9S p,  S4^)f  the' 
right  to  construct  and  operate  its  railway  upon  a  turnpike,  is  not 
exempt  from  the  performance  of  the  conditions  precedent  to  the  con- 
struction of  its  railway  which  are  required  by  the  act  of  May  16th, 
1894.    Stockton  v.  Atlantic  HioHiiANDS  Ry.  Co 418 

9. ——The  attorney-general  and  abutting  property-owners,  relators 
and  complainants  with  him,  are  entitled  to  a  preliminary  injunction 
to  restrain  the  construction  of  such  a  street  railway,  if  it  shall  not 
comply  with  those  conditions  precedent.    Id 418 

10. In  the  absence  of  municipal  authority  regulating  the  use  of 

streets  in  which  street  railways  have  been  constructed  under  the  law 
and  city  ordinances,  and  are  in  daily  use,  by  persons  who  claim  the 
right  to  use  such  streets  in  a  manner  which  will  necessarily  interfere 
with  the  running  of  the  cars  on  such  railways,  or  with  the  appliances ' 
constructed  to  propel  such  cars,  that  a  court  of  equity  will,  when 
called  upon,  restrain  a  party  claiming  such  right  from  interfering 
with  or  obstructing  the  usual  and  ordinary  running  of  the  cars  of 

such  street  railway.    Millvillb  Tbaction  Co.  v,  Goodwin 448 

See  Corporations,  6. 

SUBROGATION— A  second  mortgagee  making  payments  on  the  first 
mortgage  will,  under  ordinary  circumstances,  be  subrogated  under 
the  first  mortgage  to  the  extent  of  such  payments,  the  residue  of  the 
claim  of  the  first  mortgagee  having  priority  to  the  lien  acquired  by 
such  subrogation.  New  Jersey  BuiiiDiNO  &a  Co.  v,  Cumberland 
Land  and  Improvebient  Co 614 

SUPPIjBMENTAL  BILL— iSee  Practice. 

BTTRBFTY^See  PRiNCiPAii  and  Surxtt. 
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TAXWS— iSgc  JuEiSDiCTiON,  17,  18. 

TITLB  B7  P08SBSSI0N— A  person  of  advanced  years  devised 
certain  lands  to  his  daughter,  and,  informing  her  and  her  husband 
of  the  fact,  put  them  in  possession,  stating  that  he  desired  them  to 
hold  the  property  during  his  own  life.  A  few  years  afterwards,  the 
father  having  become  a  lunatic,  his  guardian  notified  the  daughter 
and  her  husband  to  yield  up  the  premises. — Held^  that  a  court  of 
equity  would  protect  the  daughter  and  her  husband  in  their  posses- 
sion, thus  giving  effect  to  the  purpose  of  the  father  as  expressed  dur- 
ing his  sanity.    Potter  V.  Bsbby 151 

TR  ADB8  UNIONS— <S0e  Jubibdiction,  9. 

TRUSTS  AND  TRXJSTBBS— 1.  A  trustee  who  has  onoe  actually 
received  the  funds  of  the  trust  estate  cannot  discharge  himself  from 
accounting  for  the  same  to  the  eestui  que  trust  by  showing  that  they 
were  lost  by  his  own  neglect  In  such  case,  a  suit  against  him  by  hit 
cestui  que  trust  to  recover  the  estate  is  not  based  upon  his  neglect,  but 
upon  his  actual  receipt  of  the  estate ;  and  the  case  is  not  varied  if 
the  suit  be  against  the  devisee  of  the  delinquent  trustee.  Ldtdslet 
t».  DoDD 69 

2.  —  A  writing  intended  to  operate  as  a  will,  but  which  hUa  as  such 
by  reason  of  imperfect  execution,  cannot  operate  as  a  declaration  of 
trust  unless  it  contains  on  its  face  a  clear  and  distinct  declaration  that 
the  title  to  the  land  has  been,  as  a  matter  of  fact  from  the  beginning, 
held  in  trust  by  the  would-be  testator  for  the  benefit  of  the  devisee 
named.    Leslie  v.  TjEHT.te. 276 

3.  — —  The  rule  that  a  court  of  equity  will  enforce  a  trust,  created  by 
parol,  in  a  suit  brought  for  that  purpose,  where  the  answer  to  the 
bill  alleging  the  trust,  admits  the  same,  but  does  not  claim  the  bene- 
fit of  the  statute  of  frauds,  will  be  applied,  although  the  answer  is  in 

no  way  signed  by  the  defendant     Tynak  v.  Wa&ren 818 

4.  — ^ —  A,  holding  the  legal  title  to  a  tract  of  land,  but,  as  to  a  moiety 
thereof,  in  trust  for  B,  cannot  acquire  B's  equitable  interest  therein 
through  a  parol  agreement  that  B  would  relinquish  the  same  on  A's 
paying  certain  claims  against  both.    Id 813 

5 Covenants  relating  to  the  management  and  sale  of  real  estate 

contained  in  a  declaration  of  trust,  which  was  signed  only  by  the 
trustee,  cannot,  in  case  of  resulting  trusts,  be  considered  as  covenants 
or  limitations  of  their  estates,  on  the  part  of  the  other  persons  for 
whose  benefit  the  trusts  are  declared,  nor  does  their  acceptance  of  the 
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TRUSTS  AND  TRTJSTJSSEB— Continued.                                       page. 
declaration  of  trast  in  such  cases  dispense  with  the  necessity  of  their 
signatures  under  the  statute  of  frauds,  when  the  declaration  is  claimed 
to  limit,  or  give  an  interest  in,  their  squitable  estates,  which  arose 
independently  of  the  declaration  of  trust.    Adams  v,  CAREnr. 334 


u. 

XJouitY — ^In  case,  after  a  general  act  upon  the  subject  of  usury,  an  act 
is  passed  imposing  a  different  penalty  for  a  single  county,  and  still 
later  the  general  act  is  amended,  in  which  no  reference  whatever  is 
made  to  the  special  or  local  act,  the  latter  being  radically  inconsistent 
with  the  special  or  local  act  and  by  negative  terms  covering  the  whole 
of  the  subject-matter,  operates  as  a  repeal  of  such  special  or  local 
act    BOGABDUS  V.  GOBDOH 40 


VENDOR  AND  PX7ROHASBR— 1.  False  representations,  know- 
ingly made  by  a  vendor  to  a  vendee  previous  to  the  sale,  as  to  the 
character,  condition  and  value  of  the  property,  are  presumed  to  have 
influenced  the  mind  of  the  purchaser,  even  though  he  had  full  oppor- 
tunity to  observe  and  know  the  actual  truth,  and  the  burden  is  on  the 
vendor  to  prove  clearly  that  such  false  representations  did  not  influ- 
ence the  vendee  in  making  the  sale.    Tubner  v,  Houft. 526 

2. To  constitute  a  valid  sale  at  law,  the  vendor  must  have  a  pres- 
ent property  either  actual  or  potential,  in  the  thing  sold ;  the  rule  in 
equity  is  different,  the  equity  in  the  assignee  or  vendee  attaches  to 
the  contemplated  thing  the  instant  it  comes  into  being.  MoFas- 
I^HD  V,  StAIITOH  MAZnTPACTUBINO  Go. 649 


w. 

WATKR-OOURSB— ^  Dbainaob. 

WHJLiS— 1.  By  his  will  H.  gave  the  use  of  his  estate  to  his  wife  for 
life,  and  added:  '^I  give  and  devise  all  the  residue  of  my  estate, 
after  the  decease  of  my  said  wife,  and  the  payment  of  her  debts  and 
funeral  expenses,  to  my  son  William,  *  *  *  or  in  case  of  his 
decease,  before  he  shall  come  into  possession  of  the  same,  then  to 
his  children  lawfully  begotten  in  wedlock,  if  any  survive  him.  * 
*  *  In  case  of  the  death  of  my  said  son  William,  leaving  no 
children  or  other  lineal  descendants  to  inherit  the  said  property, 
then  I  do  hereby  authorize  and  direct  my  executors  to  sell "  Ac, 
and  pay  the  proceeds  to  a  society  for  the  poor  &c.  William  survived 
the  testator  but  died  before  the  testator's  widow,  leaving  a  lawful 
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child,  W.  H.,  who,  surviviog  his  father  five  years,  also  died  before 
the  testator's  widow,  ^if^^,  that  at  the  death  of  William  the  residue 
of  the  estate  vested  in  W.  H.  in  fee.    Yah  Gixben  v.  Whitk 1 

2. «— —  Before  a  will  can  be  admitted  to  probate,  it  must  appear,  among 
other  things,  that  it  was  declared  by  the  testator  to  be  his  will,  in 
the  presence  of  two  witnesses  present  at  the  same  time.  The  recital 
of  that  fact  in  an  attestation  clause  subscribed  by  the  ¥ritnesBes  is 
prima  fdcie  evidence  of  the  performance  of  that  requisite.  If  there 
be  no  such  attestation  clause,  the  burden  is  upon  the  proponent  of 
the  will  to  prove  such  declaration  to  the  satisfaction  of  the  tribunal 
passing  upon  the  question.    SwAuc  v,  EDMUHse 142 

8.  — —  Testatrix  devised  to  her  granddaughter  all  her  right,  title  and 
interest  in  certain  land,  the  land  being  then,  and  at  the  death  of  tes- 
tatrix, subject  to  mortgages  securing  two  bonds  of  the  testatrix. — 
Hdd,  that  the  personal  property  of  testatrix  was  not  discharged  from 
its  primary  liability  as  a  fund  for  the  pa3rment  of  these  bonds  in 
exoneration  of  the  mortgaged  premises. — Hdd^  also,  that  the  residn- 
ary  real  estate  was  not  chargeable  with  these  debts  in  exoneration  of 
mortgaged  premises,  there  being  in  the  will  no  evidenco  of  an  inten- 
tion that  it  should  be  so  charged.    Hiobie  tr.  MoBBOS. 173 

4.  — —  Where  a  testator  devised  and  bequeathed  his  entire  estate  to 
trustees,  to  collect  the  income  therefrom  and  divide  the  net  income 
in  specified  proportions  among  his  children  for  their  respective  lives, 
and  at  the  death  of  each  child  gave  and  devised  a  specified  portion 
of  the  oorpm  of  the  estate  to  the  child  or  children  of  the  child  dying, 
or,  and  in  the  event  of  there  being  none,  to  others— He2d,  that,  upon 
the  death  of  each  child,  the  estate  which  the  trustees  formerly  had 
in  that  portion  of  the  eorjmi  which  was  given  to  the  child  or  chil- 
dren of  the  deceased  child,  or  to  others  if  there  should  be  no  child, 
ceased.    Roartt  v.  Smith 253 

,  5.  — —  A  writing  intended  to  operate  as  a  will,  but  which  fails  as 
such  by  reason  of  imperfect  execution,  cannot  operate  as  a  declara- 
tion of  trust  unless  it  contains  on  its  face  a  clear  and  distinct  declara- 
t\pn  that  the  title  to  the  land  has  been,  as  a  matter  of  ftict  from  the 
beginning,  held  in  trust  by  the  would-be  testator  for  the  benefit  of 
the  devisee  named.     Leslie  v.  Leslie 275 

6. A  testator  devised  lands  to  a  brother  who  died  before  the  enact- 
ment of  the  amendment  to  the  act  concerning  wills,  which  was  ap- 
proved March  29th,  1887  (P.  L.  oj  1887  p.  SS),  but  during  the  life  of 
the  testator,  leaving  children  who  survived  the  testator. — Heid^  that 
the  statute  referred  to  does  not  apply  to  the  case  so  as  to  give  the 
brother's  children  the  lands  intended  for  their  father.  Mubfht  r. 
McKeon 406 
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7.  — —  Testator  devised  his  reaidoary  estate  to  his  execntors,  to  be 
equally  divided  among  his  five  children,  the  shares  of  the  sons  to  be 
paid  to  them  respectively  when  they  attained  the  age  of  twenty-one, 
the  daughters  to  receive  the  interest  on  their  respective  shares  yearly 
during  their  lives ;  **  bnt  if  either  of  them  die  without  issue,  her 
share  is  to  go  to  her  surviving  brothers  and  sister  equally  to  be 
divided  between  them.'' — Held^  that  on  the  death  of  a  daughter  with- 
out issue  after  the  death  of  a  brother  who  left  children,  such  children 
were  not  entitled  to  any  part  of  the  daughter's  share,  and  this  share 
will  go  to  a  surviving  brother  and  sister  of  the  deceased  daughter. 
A8UHUR8T  9.  Potter. 608 

8. Where,  in  a  cause  respecting  the  probate  of  a  will,  the  validity 

of  the  will  is  not  questioned,  but  probate  is  resisted  on  other  grounds 
and  is  granted,  the  costs  and  expenses  of  the  litigation  will  not  be 
charged  upon  the  testator's  estate.     Bube  v.  Buee. 627 

9.  — —  Where  a  contestant  resists  the  probate  of  a  will  upon  an  im- 
material issue,  under  misapprehension  of  the  law,  which  is  not  dis- 
abused by  the  court,  and  is  shared  in  by  the  proponent,  the  con- 
test will  not  be  deemed,  upon  admission  of  the  will  to  probate,  to 
have  been  with  reasonable  cause,  so  as  to  justify  the  charge  of  the 
costs  and  expenses  of  the  litigation  to  the  testator's  estate,   /d........  627 

10. In  case  of  a  gift  by  a  testator  of  all  his  real  and  personal  estate 

to  an  executor  and  trustee,  with  power  to  convert  the  personal  estate 
into  money,  and  if  there  be  any  surplus  after  making  certain  appro- 
priations of  the  interest  and  income,  to  pay  and  divide  the  balance 
of  such  income  amongst  the  testator's  children  at  the  discretion  of 
the  trustee,  and  in  case  any  child  should  die  leaving  children,  such 
children  collectively  to  take  the  parent's  share;  and  with  a  like 
power  to  sell  and  convey  any  of  the  real  estate,  and,  at  the  death  of 
the  executor  and  trustee,  directing  the  whole  estate,  real  and  personal, 
to  be  equally  divided  amongst  his  six  children,  and  in  case  of  the 
death  of  any  child  leaving  children,  such  children  to  take  collectively 
the  parent's  share.  Upon  the  death  of  the  trustee,  one  child  having 
died  after  the  death  of  the  testator  and  in  the  lifetime  of  the  trustee, 
leaving  a  husband  and  one  child  her  surviving,  such  child  being  the 
person  indicated  as  donee  at  the  period  oi  distribution,  takes  the 
whole  estate,  real  and  personal,  by  way  of  substitution  under  the  will 
of  the  testator,  and  the  husband  takes  nothing  as  administrator  of 
his  deceased  wife  or  as  her  next  of  kin ;  nor  is  he  entitled  to  any 
interest  as  tenant  by  the  curtesy,  since  the  wife  died  during  the  con- 
tinuance of  the  particular  estate,  never  having  been  seized  of  the 
remainder  in  fee.  Upon  the  death  of  the  trustee  and  tenant  for  life, 
the  child  of  the  deceased  wife  became  entitled,  not  as  heir  to  her 
mother,  but  as  devisee  under  the  will  of  her  grandfather.    Hutchin- 

SOK  V,  Exton 688 

See  O^ntbact,  3 ;  Ek^xTiTABLE  Conyeeszon  ;  Tbusts  aitd  Teusteeb,  2. 
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